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MEMORANDA. 

On  the  10th  day  of  February,  1864,  Mr.  Serjeant  Parry  received  a 
patent  of  precedence,  to  take  rank  next  after  Mr.  Serjeant  Ballantine. 

On  the  15th  day  of  February,  1864,  David  Deady  Keane,  Esq.,  and 
John  James  Johnson,  Esq.,  of  the  Middle  Temple,  and  William  Field, 
Esq.,  of  the  Inner  Temple,  were  appointed  Her  Majesty's  Counsel 
learned  in  the  Law. 

On  the  9th  day  of  February,  1864,  John  Simon,  Esq.,  of  the  Middle 
Temple,  Alexander  Pulling,  Esq.,  of  the  Inner  Temple,  and  Henry 
Tindal  Atkinson,  Esq.,  of  the  Middle  Temple,  were  called  to  the 
degree  of  the  Coif.     They  gave  rings  with  the  following  mottoes  : — 

Mr.  Serjeant  Simon,  ''In  concilio  justorum." 

Mr.  Serjeant  Pulling,  "Jura  servare." 

Mr.  Serjeant  T.  Atkinson,  "  Yincit  qui  patitur." 
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*21       *^^  ^^^  Matter  of  a  Suit  in  tbe  Mayor*$  Court,  London, 
J  in  which 

JOHN  COCHRANE  is  "approver, 

CHARLES  BROWirMs  plaintiff, 

ALEXANDER  ROSE.  WILLIAM! -GRAHAM,  and  ROBERT 

PORTER  WILSb^  are  garnishees, 

.  •."and 
ROBERT  JOSERH  OARBERY  is  defendant.    Feb.  1. 

A  reating-order  mado  upon  tba  petilion  of  a  trading  firm  nndor  iho  Indian  InaolTtnoy  Act, 
11  i;  12  Vict  0.  21,  rests  in  tb^oildal  aasignee  tbe  separate  property  of  each  partner  aa  well 
as  tbe  Joint-estate  of  tbe  firfn/*.^r' 

This  was  a  biUv^f  proof  in  the  Major's  Court,  London.  The  facts 
out  of  which  Jthf  proceeding  arose  were  as  follows : — The  defendant 
B.  J.  Garber^  Cbfried  on  business  in  Calcutta  in  copartnership  with 
one  Annie  Carbery  as  milliners  and  dress-makers.  B.  J.  Carbery 
also  carried  on  separately  the  business  of  a  merchant;  and  he  having 
consigned  certain  goods  to  Messrs.  Bose  &  Co.,  in  London,  the  pro- 
ceeds were  attached  in  their  hands  by  the  plaintiff  Brown ;  whereupon 
Cochrane,  claiming  as  assignee  under  an  Indian  insolvency  of  Carbery, 
filed  his  bill  of  proof. 

The  following  is  a  copy  of  the  recorder's  notes  of  the  trial : — 

'*  Action  entered  15th  of  October,  1862. 

"Attachment  made  15th  of  October,  1862. 

"Bill  of  proof  filed  17th  of  November,  1862. 

"  Probation, — That  money  attached  is  money  due  and  payable  by 
garnishees  to  approver  as  and  being  the  assignee  of  the  defendant ; 
that  the  moneys  attached  first  came  to  the  hands  of  the  garnishees  as 
and  for,  and  were,  the  moneys  of  the  defendant ;  and  that,  before,  &c., 
that  is  to  say,  on  the  14th  of  April,  1862,  the  defendant,  together  with 
one  Annie  Carbery,  duly  filed  a  petition  in  Calcutta  under  the  Insol- 
«o-|   vent  Debtors  Act,  11  &  12  Vict.  c.  21,  and  thereupon,  the  *defend- 

-I  ant  being  subject  to  the  jurisdiction,  &c.,  the  court  on  the  14th 
of  April,  1862,  made  an  order  vesting  the  estate  and  effects  of  the 
defendant  in  said  approver,  and  said  order  still  in  force,  &c. 

"  Plea,  5th  of  December,  1862,  that  the  said  moneys  so  attached, 
&c.,  were  at  the  time  of  the  said  attachment  and  still  are  the  proper 
moneys  of  the  defendant,  and  not  of  said  approver.     Issue. 

"  The  following  admissions  were  made, — that  the  property  attached 
came  into  the  hands  of  the  garnishees  in  the  name  of  the  defendant ; 
that  the  money  attached  was  part  of  the  separate  estate  of  the  defend- 
ant; and  that  the  defendant  and  Annie  Carbery  were  insolvent  in 
Calcutta. 

"  The  following  documents  were  given  in  evidence,— examined  copy 
of  the  schedule,  and  the  vesting  order  vesting  the  property  in  the 
approver." 

The  schedule  was  headed  as  follows : — "  The  schedule  of  Bobert 
Joseph  Carbery  and  Annie  Carbery,  spinster,  of  Government  Place, 
in  the  town  of  Calcutta.  In  the  matter  of  Bobert  Joseph  Carbery  and 
Annie  Carbery,  spinster,  lately  carrying  on  trade  and  business  as 
milliners  and  dress-makers  and  traders  under  the  name  or  style  of 
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Annie  Carbery,  and  the  said  Robert  Joseph  Carbery  also  for  some 
time  carrying  on  business  as  an  oil-merchants  and  a  trctderSj  insolvent.*' 

The  vesting  order  was  as  follows : — 

"  In  the  coart  for  the  relief  of  insolvent  debtors  at  Calcutta : 

''In  the  matter  of  the  petition  of  Robert  Joseph  Carbery  and  Annie 
Carbery,  spinster,  lately  carrying  on  trade  and  business  as  milliners 
and  dress-makers  and  traders  under  the  name  or  style  of  Annie  Car- 
bery, and  the  said  Robert  Joseph  Carbery  also  for  some  time  carrying 
on  business  as  an  oil-merchants  and  traders,  seeking  the  benefit  of  the 
act  of  the  Eleventh  *year  of  the  reign  of  Her  present  Majesty,  r,^ 
intituled  *  An  act  to  consolidate  and  amend  the  laws  relating  to  *- 
Insolvent  Debtors  in  India :' 

"  Victoria,  by  the  grace  of  God,  of  the  united  kingdom  of  Great 
Britain  and  Ireland,  Queen,  &c.:  Whereas,  the  above-named  Robert 
Joseph  Carbery  and  Annie  Carbery,  being  indebted  and  in  insolvent 
circumstances,  hath  presented  their  petition  to  this  court  for  relief 
under  the  provisions  of  the  said  act,  and  such  petition  and  their  sche- 
dule have  oeen  filed  in  this  court :  It  is  ordered  that  all  the  real  and 
personal  estate  and  effects  of  the  said  Robert  Joseph  Carbery  and 
Annie  Carbery,  both  within  the  territories  within  the  limits  of  the 
charter  of  the  East  India  Company  and  without,  except  the  wearing- 
apparel,  bedding,  and  other  such  necessaries  of  the  said  Robert  Joseph 
Carbery  and  Annie  Carbery  and  their  families,  and  the  working  tools 
and  implements  of  the  said  Robert  Joseph  Carbery  and  Annie  Car- 
bery and  their  families,  not  exceeding  in  the  whole  the  value  of  com- 
pany's rupees  300,  and  all  debts  due  to  them,  and  all  the  future  estate, 
right,  title,  interest,  and  trust  of  the  said  Robert  Joseph  Carbery  and 
Annie  Carbery  in  or  to  any  real  or  personal  estate  or  effects  within 
or  without  the  said  territories,  which  the  said  Robert  Joseph  Carbery 
and  Annie  Carbery  may  purchase,  or  which  may  revert,  descend,  be 
devised  or  bequeathed  or  come  to  them,  and  all  debts  growing  due  to 
them  which  under  the  provisions  of  the  said  act  of  the  Eleventh  year 
of  the  reign  of  Her  said  Majesty  may  be  distributable  under  this  insol- 
vency, shall  be  and  are  hereby  vested  in  the  official  assignee  for  the 
time  being  of  the  court  for  the  relief  of  insolvent  debtors  in  the  pre- 
sidency of  Fort  William  in  Bengal,  subject  to  the  provisions  of  the 
hereinbefore-recited  act:  And  it  is  further  ordered  that  all  books, 
papers,  deeds,  and  writings  in  any  way  'relating  to  the  estate  and  r,g 
effects  of  the  said  Robert  Joseph  Carbery  and  Annie  Carbery  in  '- 
their  possession  or  under  their  custody  or  control,  be  deposited  with 
such  assignee :  And  it  is  further  ordered  that  the  chief  clerk  of  this 
court  do  publish  the  substance  of  this  order  once  in  the  Calcutta 
Gazette." 

The  learned  recorder  directed  a  verdict  to  be  entered  for  the  plain- 
tiff, reserving  leave  to  the  approver,  Cochrane,  to  move  to  enter  the 
verdict  for  him  for  the  amount  of  the  moneys  attached. 

Henry  James,  on  a  former  day  in  this  term,  obtained  a  rule  nisi 
accordingly. 

Philbrick  now  showed  cause. — Under  the  11  &  12  Vict.  c.  21,  the 
joint  insolvency  of  a  firm  does  not  operate  the  separate  insolvency 
of  the  individual  partners.  The  5th  section  of  that  statute  enacts  that 
**  any  person  who  shall  be  in  prison  within  the  respective  limits  of 
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the  towns  of  Calcutta,  Madras,  and  Bombay,  upon  any  process  what* 
soever,  for  or  by  reason  of  any  debt,  damages,  costs,  or  money  which 
such  person  is  sokly  or  jointly  with  any  other  liable  to  pay,  &o.,  or  who 
shall  reside  within  the  jurisdiction  of  any  of  the  supreme  courts  at 
Calcutta,  Madras,  and  Bombay,  respectively,  and,  being  indebted  on 
account  of  any  such  liability  as  aforesaid,  shall  be  in  insolvent  circum* 
stances,  may  at  any  time  apply  by  petition  to  the  court  for  the  relief 
of  insolvent  debtors  within  the  presidency  where  such  insolvent  debtor 
shall  then  be,  for  the  benefit  of  the  provisions  of  this  act,  which  peti- 
tion may  be  in  the  form  in  the  schedule  A.  to  this  act,  or  the  schedule 
B.(a)  to  this  act  (as  the  case  may  require),  with  such  additions  and 
«g1   variations  as  may  be  ^necessary  to  adapt  it  to  the  particular  case ; 

^  and  such  petition  shall  be  subscribed  by  the  said  prisoner,  and 
shall  forthwith  be  filed  in  the  said  court  to  which  it  shall  be  presented ; 
and,  if  any  such  person  as  aforesaid  shall  be  jointly  indebted,  it  shall  . 
be  lawful  for  them(ft)  to  apply  jointly  by  petition,  in  such  manner  as 
is  hereinbefore  mentioned,  and  under  such  joint  petition  the  joint 
estate  and  the  separate  estates  of  such  petitioners  shall  be  dealt  with 
and  distributed."  Robert  Joseph  Oarbery,  it  appears,  was  within  the 
jurisdiction  of  the  supreme  court  at  Calcutta ;  and  the  firm  of  Carbery 
&  Co.,  of  which  he  was  a  member,  petitioned  under  the  act ;  and  a 
vesting  order  was  made  which  purports  to  deal  with  the  joint  pro- 
perty of  the  firm,  and  nothing  more.  The  debt  in  question,  therefore, 
did  not  pass  to  the  approver  Cochrane,  and  would  not  be  distributable 
amongst  the  creditors  of  the  firm  :  s.  42.  The  effect  and  operation 
of  the  vesting  order  is  regulated  by  the  7th  section,  which  enacts, 
that,  "  upon  the  filing  of  any  such  petition  as  is  aforesaid,  it  shall  be 
lawful  for  the  said  court,  and  the  said  court  is  hereby  authorized  and 
required,  to  order  that  all  the  real  and  personal  estate  and  effects  of 
such  petitioner,  whether  within  the  territories  within  the  limits  of 
the  charter  of  the  East  India  Company  or  withobt,  except  the  wear- 
ing apparel,  &c.,  and  all  debts  due  to  him,  and  all  the  future  estate, 
right,  title,  interest,  and  trust  of  the  said  petitioner  in  or  to  any  real 
or  personal  estate  or  effects  within  or  without  the  said  territories  which 
such  petitioner  may  purchase,  or  which  may  revert,  descend,  be  devised 
or  bequeathed,  or  come  to  him,  and  all  debts  growing  due  to  him 
before  the  court  shall  have  made  its  order  in  the  nature  of  a  oei^ificate 
as  hereinafter  mentioned,  do  vest  in  the  official  assignee  for  the  time 
being  of  the  said  court ;"  "  and  such  order,  when  so  made,  shall  by 
^i.^   virtue  of  this  act  *relate  back  to  and  take  effect  from  the  filing 

•'  of  the  said  petition,  and  shall  instantly,  and  without  any  convey- 
ance or  assignment,  vest  all  the  real  and  personal  estate,  effects,  and 
debts  as  aforesaid  in  the  said  official  assignee,  who  shall  have  full 
powers  for  the  recovery  thereof,  and  shall  hold  and  stand  possessed 
of  the  same  for  the  purposes  and  in  manner  hereinafter  mentioned." 
Under  the  vesting  order,  therefore,  the  joint  property  of  Bobert  Joseph 
Carbery  and  Annie  barbery  alone  passed  to  the  approver,  leaving  the 
separate  property  of  the  former  wholly  untouched.  Consequently, 
the  debt  due  to  him  from  Rose  &  Co.  was  properly  attached  at  the 
suit  of  Brown,  the  plaintiff. 

(a)  The  former  being  a  petition  bj  a  party  in  custody,  the  latter  by  one  not  in  custody. 
(6)  Sic. 
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Henry  James,  in  support  of  his  rule. — By  the  express  words  of  the 
6th  section  of  the  11  &  12  Yict.  c.  21,  both  joint  and  separate  estates 
are  to  be  dealt  with  under  the  petition ;  and  it  did  not  require  a  sepa- 
rate vesting  order  to  enable  the  official  assignee  to  deal  with  the  sepa- 
rate property  of  Robert  Joseph  Carbery.  The  debt  which  was  the 
subject  of  Brown's  attachment  was  legally  vested  in  Cochrane,  the 
approver,  and  he  is  entitled  to  have  the  verdict  entered  for  hiro. 

Erle,  C.  J. — I  am  of  opinion  that  this  rule  should  be  made  abso- 
lute. The  short  facts  are  as  follows: — On  the  15th  of  November, 
1862,  a  debt  due  from  Messrs.  Rose  &  Go.  in  London  to  Robert  Joseph 
Carbery,  a  merchant  at  Calcutta,  was  attached  by  process  out  of  tne 
Mayor's  Court  at  the  suit  of  Brown.  The  approver,  Cochrane,  came 
in  and  claimed  the  debt  as  assignee  of  Robert  Joseph  Carbery  under 
an  Indian  insolvency  of  the  14th  of  April,  1862.  The  proceedings 
under  that  insolvency  were  put  in :  and  the  point  now  before  us  for 
decision,  is,  whether  or  not  the  separate  estate  of  *each  partner  r-^^^ 
passed  to  the  assignee  as  well  as  the  joint  estate  of  the  firm.  I  ^ 
am  of  opinion,  that,  under  the  5th  section  of  the  statute  11  k  12  Vict. 
c.  21,  the  separate  property  of  each  as  well  as  the  joint  property  of 
the  firm  did  pass  by  the  vesting  order.  It  follows,  therefore,  that  the 
debt  in  the  hands  of  the  garnishees  was  due  to  Cochrane,  and  that  he 
ought  to  have  succeeded  in  the  Mayor^s  Court.  The  6th  section  con- 
templates the  insolvency  of  two  or  more  partners:  it  enacts  that  "any 
person  who  shall  be  in  prison  within  the  respective  limits  of  the  towns 
of  Calcutta,  Madras,  and  Bombay,  upon  any  process  whatsoever,  for 
or  by  reason  of  any  debt,  damages,  costs,  or  money  which  such  person 
is  Molely  or  jointly  with  any  other  liable  to  pay,  &c.,  or  who  shall  reside 
within  the  jurisdiction  of  any  of  the  supreme  courts  at  Calcutta, 
Madras,  and  Bombay,  respectively,  and,  being  indebted  on  account 
of  any  such  liability  as  aforesaid,  shall  be  in  insolvent  circumstances, 
may  at  any  time  apply  by  petition  to  the  court  for  the  relief  of  insol- 
vent debtors  within  the  presidency  where  such  insolvent  debtor  shall 
then  be,  for  the  benefit  of  the  provisions  of  this  act,"  &c. ;  "  and,  if 
any  such  person  as  aforesaid  shall  be  jointly  indebted,  it  shall  be  law- 
ful for  them  to  mply  jointly  by  petition,  in  such  manner  as  is  herein- 
befofe  mentionea,  and  tmder  such  joint  petition  the  joint  estate  and  the 
separate  estates  of  such  petitioners  shall  he  dealt  with  and  distributed.^'* 
That  section  clearly  gives  power  to  the  court- to  pass  by  the  vesting- 
order  the  separate  property  of  each  partner.  The  vesting  order  in 
question  purports  to  be  made  ''  in  the  matter  of  the  petition  of  Robert 
Joseph  Carbery  and  Annie  Carbery,  spinster,  lately  carrying  on  trade 
and  business  as  milliners  and  dress^makers  and  traders  under  the 
name  or  style  of  Annie  Carbery,  and  the  said  Robert  Joseph  Carbery, 
also  for  some  time  carrying  on  business  '^'as  an  oil-merchants  and  p^g 
traders.^'  There  is  some  ambiguity  about  the  heading :  but  it  is  ^ 
manifest  that  where  "oil-merchants''  appears  in  the  plural,  the  sin 
galar  number  was  meant,  and  this  is  cured  by  the  interpretation 
claase.(a)    The  two  lyere  partners  in  the  millinery  trade,  and  Robert 

(•)  SwtioB  92,  which  aoMto  that  <'  words  aesoribing  the  petition  of  any  insolTont  shall  indud« 
Am  joint  petition  of  two  or  more  insolvents,  and  all  provisions  as  to  the  one  shall  apply  to  the 
•Iher;  and  words  importing  the  singular  number  only  shall  be  understood  to  include  several 
Attters  aa  weU  as  one  matter,  and  several  persons  as  well  at  one  person,"  Ao. 
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Joseph  Carbery  carried  on  'business  alone  as  an  oil-merchant.  Then, 
the  operative  words  of  the  vesting  order,  which  profess  to  convey  to 
the  assignee  all  the  effects  of  the  two  and  all  debts  due  dnd  growing 
due  to  them,  seem  to  me  sufficient  to  pass  not  only  the  joint  property 
of  the  two  but  also  the  separate  property  of  each.  The  words  being 
capable  of  being  so  construed,  I  think  we  are  justified  in  so  constro* 
ing  them,  in  order  to  give  efiect  to  the  proceedings.  The  approver, 
therefore,  will  be  entitled  to  a  verdict  for  the  amount  of  the  debt 
attached  in  the  hands  of  the  garnishees. 

The  rest  of  the  court  concurring,  Rule  absolute. 


».Q,      •EDWARD  NORRIS,  Appellant;  JOHN  CARRINGTON, 
J  Respondent.     Feb.  4. 

The  eoari  emDootentorUin  an  appeal  from  a  eonoty  court,  where  the  condition  of  giring  leen- 
rit7  for  the  eosts  of  appeal  (or,  for  the  amount  of  the  Judgment,  in  the  ease  of  a  defendant,) 
imposed  by  the  14th  aection  of  the  IS  A  14  VicL  c.  61,  has  not  been  strictly  complied  with. 

This  was  an  appeal  against  a  decision  of  the  judge  of  the  Mont- 
gomeryshire county  court.  The  case  was  heard  on  the  14th  of  Sep- 
tember, 1863,  when  a  verdict  was  found  for  the  plaintiff.  The  defend- 
ant gave  notice  of  appeal,  but  he  failed  to  comply  with  the  14th  sec- 
tion of  the  13  Sl  14  Vict.  c.  61,  his  deposit  to  answer  the  costs  of  the 
appeal  not  having  been  made  until  the  Sd  of  October.  This  fact 
appearing  from  a  statement  appended  to  the  case  by  the  judge, 

Manisty,  Q.  C,  for  the  respondent,  submitted  that  the  appellant  was 
not  entitled  to  be  heard.  The  14th  section  of  the  18  k  14  Vict.  c.  61, 
which  gives  the  right  to  appeal,  gives  it  subject  to  a  condition, — 
"  provided  that  such  party  shall,  within  ten  days  after  such  determina- 
tion or  direction,  give  notice  of  such  appeal  to  the  other  party  or  his 
attorney,  and  also  give  security,  to  be  approved  by  the  clerk  [regis- 
trar] of  the  court,  for  the  costs  of  the  appeal,  whatever  be  the  event 
of  the  appeal,  and  for  the  amount  of  the  judgment  if  he  be  defendant 
and  the  appeal  be  dismissed."  The  want  of  compliance  with  this  con- 
dition was  held  by  the  Court  of  Queen^s  Bench,  in  Stone  v.  Dean,  E. 
B.  &  E.  504,  to  be  a  fatal  objection. 

Prickaux,  oontri,  submitted  that  the  statement  appended  to  the  case 
was  entirely  extra-judicial;  and  that  the  objection  was  one  which 
ought  to  have  come  in  a  formal  shape,  so  as  to  give  the  appellant  an 
opportunity  of  answering  it. 

*111       Manisty. — The  judge  might  and  ought  to  have  'refused  to 
^  sign  the  case,  seeing  that  the  appeal  must  be  fruitless. 

Erlb,  C.  J. — The  appellant  must  have  an  opportunity  of  answering 
this.     Let  the  case  stand  over  until  the  first  paper-day  of  next  term. 

No  rule  was  drawn  up ;  bat,  on  the  case  being  called  on  in  Easter 
Term, 

Prideaux  admitted  that  he  was  unable  to  get  over  the  difficultv ; 
and  the  appeal  was  dismissed,  but  the  court  declined  to  give  the 
respondent  costs.  Appeal  dismi8sed.(a) 

(n)  See  Danieli,  app.,  Chanley,  reap.,  11  C.  B.  739  (E.  C.  L.  R.  toI.  73).    And  see  Paaeoekf 
app ,  The  Qaeen,  retp.,  4  C.  B.  N.  S.  M4,  and  the  aathorities  there  referred  to. 
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STBPHEN  PAKTON,  Appellant;  JAMES  NORMAN  CROFTS, 

Respondent.    Feb.  4. 

In  aa  Mtion  for  not  aoeepting  goods  bought  through  a  broker,  the  to/d-noto,  bearing  the  sig- 
natare  of  the  broker,  who  acted  for  both  bayer  and  seller,  is  a  note  or  memorandam  in  vriting 
of  the  bargain  signed  by  a  lawfiiUjr  anthoriied  agent  of  the  buyer  to  satisfy  the  reqnirements 
of  the  17th  seetion  of  the  Statute  of  Frauds. 

Tms  was  an  appeal  against  a  decision  of  the  jtidge  of  the  Liverpool 
county  court  in  an  action  brought  to  recover  the  sum  of  602.  as  dam* 
ages  for  the  breach  of  a  contract  of  purchase  of  600  tons  of  Scotch 
pig-iron.  The  cause  was  tried  without  a  jury,  on  the  9th  of  July  last. 
The  evidence  for  the  plaintiff  was  to  the  following  effect :— * 

Oq  the  26th  of  August,  1862,  the  defendant  called  *on  Messrs.  r^^^ 
Bentley,  Blain  k  Co.,  of  Liverpool,  brokers  (introduced  and  '- 
accompanied  by  a  Mr.  M'Monnies),  and  stated  that  he  wished  to  make 
a'  purchase  through  them  of  Scotch  pig-iron  to  the  extent  of  2000 
tons.  Mr.  Bentley  (Mr.  Blain,  his  partner,  being  present  at  the  inter- 
view) told  the  plaintiff  that  he  thought  they  could  buv  the  quantity 
he  wished ;  but  that  they  would  make  inquiries.  The  defendant  then 
asked  and  was  told  the  day's  prices,  namely  68«.  a  ton ;  and  he  was 
also  told  that  there  would  be  an  immediate  deposit  payable  of  6«.  a 
ton :  in  answer  to  which  last  remark  he  said  that  he  was  aware  of  the 
fact.  Mr.  Bentley  added  that  the  market  that  day  was  strong,  and 
that  the  defendant,  before  giving  instructions  to  purchase,  had  better 
make  his  own  inquiries  elsewhere,  and  return  to  their  office  after  he 
had  done  so.  The  defendant  said  that  it  was  not  necessary  for  him 
to  make  other  inquiries,  as  he  was  satisfied  to  leave  the  matter  in  the 
bands  of  Bentley,  Blain  k  Co. ;  and  he  instructed  Mr.  Bentley  to  buy 
(and,  acting  on  these  instructions,  Mr.  Bentley  did  buy)  for  him  2000 
tons  of  Scotch  pig-iron,  on  the  terms  which  are  embodied  in  the  con- 
tract-notes hereinafker  referred  to. 

At  the  date  of  this  conversation,  Messrs.  Bentley,  Blain  k  Co.  had 
instructions  from  the  plaintiff  to  sell  as  his  brokers  600  tons  of  Scotch 
pig-iron,  his  property,  then  l^ing  in  Glasgow.  They  had  similar 
instructions  from  other  principals  with  regard  to  further  quantities 
of  the  same  description  of  iron :  their  instructions  extending  to  more 
than  2000  tons.  Mr.  Bentley  explained,  that,  to  a  certain  extent,  his 
firm  knew  what  they  could  do  as  to  the  sale;  and  that  what  he  meant, 
when  he  told  the  defendant  they  would  inquire,  was,  that  they  would 
inquire  from  their  principals  whether  they  would  accept  the  price 
named :  and  this  reference,  Mr.  Bentley  added,  applied  to  the  whole 
quantity  as  to  which  they  *had  instructions  for  sale.  No  ques-  r^^g 
tion  was  asked  at  the  trial  as  to  how  and  when  this  reference  ^ 
was  had.    The  plaintiff  lived  in  Liverpool. 

In  the  course  of  the  afternoon  of  the  same  day,  Messrs.  Bentley, 
Blain  k  Co.  sent  the  defendant  a  letter  enclosing  two  contract-notes 
for  (in  the  whole)  2000  tons ;  one  of  such  notes  being  for  1600  tons, 
and  the  other  for  the  plaintiff's  600  tons,  the  subject-matter  of  this 
action. 

The  above  letter  and  the  contract-note  in  question  were  produced 
by  the  defendant,  and  put  in  evidence  by  the  plaintiff.  The  letter 
Was  in  these  terms: — 
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"  S.  Parton,  Esq. 
'*  Dear  Sir, — Bbclosed  please  find  oontract-notes  for  2000  tons 
Scotch  pig-iron  purchased  this  day  on  your  account. 

'*  Bentley,  Blain  &  Co." 

The  contract-note  was  in  these  terms : — 

"6,  York  Buildings,  Liverpool, 

"  25th  of  August,  1862. 

''Sold  to  S.  Parton,  Esq.,  on  account  of  principals,  five  hundred 
tons  Scotch  pigiron  of  good  merchantable  brands,  three  fifths  No.  1 
and  two  fifths  No.  3,  at  fifty-seven  shillings  and  ninepence  per  ton, 
delivered  in  Glasgow :  payment  by  6^.  per  ton  deposit  at  once,  and 
the  balance  of  620.  9d.  per  ton  in  net  cash  in  Glasgow  on  or  before 
21st  November  next,  in  buyer's  option,  on  giving  seven  days'  notice, 
against  storekeepers'  warrants  for  the  delivery  of  the  iron. 

"  Bentley,  Blain  &  Co.'* 

It  was  stated  by  Mr.  Bentley  that  a  contract-note  of  the  same  date 
as  the  above,  and  relating  to  the  same  500  tons  of  iron,  was  sent  by 
the  firm  to  the  plaintiff,  for  whom  as  well  as  for  the  defendant  Messrs. 
«« .^  Bentley.  Blain  &  Co.  acted  as  brokers  in  the  ^transaction.  That 
^  contract-note  was  not  tendered  in  evidence  by  the  plaintiff;  nor 
had  any  notice  to  produce  it  been  given  by  the  defendant. 

There  was  no  further  evidence  of  any  entry  or  memorandum  of  the 
transaction. 

The  defendant  did  not  pay  the  deposit  according  to  the  terms  of 
the  contract-note,  but  promised  payment  in  a  few  days.  Ultimately, 
however,  he  refused  to  pay  such  deposit  or  to  accept  the  iron,  delivery 
of  which  it  was  admitted  on  the  trial  had  been  duly  offered.  In  the 
meantime,  the  market  was  and  continued  to  be  a  falling  market.  It 
was  also  admitted,  that,  if  the  plaintiff  were  entitled  to  recover,  he 
was  entitled  to  a  verdict  for  the  amount  claimed. 

For  the  defence,  the  defendant  was  examined ;  and  he  denied  that 
any  such  conversation  on  the  25th  of  August,  or  at  any  time,  as  that 
spoken  to  by  Mr.  Bentley  and  Mr.  Blain,  so  far  as  related  to  himself, 
had  occurred,  or  that  he  had  given  any  instructions  for  the  purchase 
of  iron :  and  he  added  that  the  instructions  given  were  by  Mr.  M'Mon- 
nies,  and  on  his  sole  and  separate  account. 

M'Monnies  was  not  calico. 

It  was  objected  on  the  part  of  the  defendant  that  the  documents 
above  set  out  did  not  constitute  a  sufficient  note  or  memorandum  of 
the  bargain  to  satisfy  the  17th  section  of  the  Statute  of  Frauds:  and, 
on  the  evidence,  it  was  contended  on  his  behalf  that  Messrs.  Bentley, 
Blain  &  Co.,  even  if  their  version  of  the  facts  were  accepted  as  true, 
were  and  acted  as  factors,  not  brokers,  in  the  transaction. 

The  judge  found  as  a  fact,  on  the  evidence,  that  Bentley,  Blain  & 
Co.  were  and  acted  as  brokers  in  the  transaction,  and  that  they  were 
authorized  as  the  defendant's  agents  to  make  the  contract  referred  to : 
*151  ^^^  ^^  ^^'^  ^^  matter  of  law,  that  the  documents  set  *out  were 
^  sufficient  to  satisfy  the  17th  section  of  the  Statute  of  Frauds. 
A  verdict  was  thereupon  entered  for  the  plaintiff  for  60^. 

The  question  for  the  opinion  of  the  Court  of  Common  Pleas,  was, 
whether  upon  the  facts  found  by  the  judge,  he  was  right  in  point  of 
law  in  his  determination. 
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Quoin,  for  the  appellant. — The  simple  question  is,  whether,  in  an 
action  for  not  accepting  goods,  the  sold-noley  bearing  the  signature  of 
the  broker  acting  for  both  buyer  and  seller,  is  a  sufficient  note  or 
memorandum  in  writing  of  the  bargain  signed  by  the  party  to  be 
charged  by  such  contract  or  his  agent  thereunto  lawfully  authorized, 
to  satisfy  the  requirements  of  the  17th  section  of  the  Statute  of  Frauds. 
It  is  submitted  that  it  is  not.     The  short  facts  are  these: — Bentley, 
Blain  &  Co.,  professing  to  act  as  brokers  for  both  buyer  and  seller, 
made  out  bought  and  sold  notes,  the  former  of  which  they  handed  to 
the  seller,  the  latter  to  the  buyer,  each  note  containing  the  broker's  sig- 
nature.    The  only  evidence  of  thf»  contract  at  the  trial,  was,  the  sold- 
note,  which  was  produced  by  the  defendant,  being  called  for  and  put 
in  by  the  plaintiff, — the  corresponding  bought-note,  which  was  in  the 
plaintiffs  possession,  not  being  in  evidence  at  all.    It  is  clear,  since 
the  case  of  Sievewright  v.  Archibald,  17  Q.  B.  103  (E.  C.  L.  R.  vol. 
79),  that  the  bought  and  sold-notes  are  to  be  considered  as  constituting 
the  contract,  and  that,  if  there  be  any  variance  between  them,  there  is 
no  sufficient  contract  within  the  Statute  of  Frauds.     In  Hawes  v,  Fors- 
ter,  1  M.  &  Rob.  368,  in  an  action  by  the  vendee  against  the  vendor  for 
non-delivery  of  oil  pursuant  to  a  contract  made  through  a  broker,  the 
plaintiffs  produced  the  bought-note  which  had  been  handed  to  them  by 
the  broker,  without  calling  for  the  *sold-note ;  and  Lord  Denman    r^^^ 
said, — '*  I  am  of  opinion  that  the  plaintiffs  have  proved  a  contract,   ^ 
by  producing  the  bought-note  signed  by  Mr.  Wright,  and  showing  that 
person  to  have  been  the  agent  engaged  by  the  defendants  to  dispose 
of  the  oil.     It  is  not  shown  that  the  sold-note  delivered  to  the  defend- 
ants differed  from  the  bought-note  delivered  to  the  plaintiffs:  had  that 
been  shown  to  be  the  case,  it  would  have  been  very  material ;  but,  in  the 
absence  of  all  proof  of  that  nature,  I  am  clearly  of  opinon  that  I  must 
look  to  the  bought-note,  and  to  that  alone,  as  the  evidence  of  the  terms 
of  the  contract."     Here,  however,  precisely  the  reverse  was  done  :  the 
plaintiff  called  for  the  note  which  was  in  the  defendant's  possession, 
without  producing  that  which  was  in  his  own.     Hawes  v,  Forster  is  thus 
explained  by  Patteson,  J.,  in  Sievewright  v.  Archibald,  17  Q.  B.  117 
(E.  C.  L.  R.  vol.  79), — *'If  the  bought  and  sold-notes  together  be  the 
memorandum,  and  they  differ  materially,  it  is  plain  that  there  is  no 
memorandum.     If,  on  the  other  hand,  one  only  of  these  notes  is  to  be 
coasidered  as  the  memorandum  in  writing  signed  by  the  defendant's 
agent  and  binding  the  defendant,  which   of  them  is  to  be  so  con- 
sidered, the  bought-note  delivered  to  the  defendant  himself,  or  the 
sold-note  delivered  to  the  plaintiff?     I  have  already  stated  that  I 
cannot  think  that  either  of  them  by  itself  can  be  so  treated.    In  no 
one  of  the  cases  has  the  court,  or  a  judge  at  nisi  jprius,  held  that  it 
coald :  all  that  Lord  Denman  held,  in  Hawes  v.  Forster,  on  the  first 
trial,  was,  that  proof  of  one  was  sufficient,  without  notice  to  produce 
the  other,  thereby  holding  only  that  the  other  must  be  taken  to  cor- 
respond with  that  produced,  until  the  opposite  party  produced  the 
other  and  showed  the  variance.    In  Cowie  v.  Remfry,  5  Moore's  P. 
C.  232,  C.  &  Co.  and  H.  &  Co.  were  merchants  at  Calcutta.     H.  &  Co. 
sold  to  C.  k  Co.  a  large  quantity  of  indigo,  *through  the  medium   p^^- ,- 
of  a  broker,  who  drew  up  a  sold-note  addressed  to  H.  &  Co.  and   ^ 
submitted  it  to  H.  for  his  approval,  when  H.  having  objected  to  a 
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particular  word  remaining,  the  broker  took  the  sold-note  to  C,  and 
infornned  him  of  H/s  objection.  C.  struck  his  pen  through  the  word 
objected  to  by  H.,  placing'  his  initials  over  that  erasure,  and  returned 
it  to  the  broker,  wno  thereupon  delivered  it,  so  altered,  to  H.  &  Co. 
The  broker  delivered  to  C.  k  Co.  on  the  following  day  a  bought-note, 
which  differed  in  certain  material  terms  from  the  sold-note.  In  an 
action  brought  by  H.  &  Co.  against  C.  &  Co.  for  non-performance  of 
the  contract  contained  in  the  sold-note,  the  supreme  court  at  Calcutta 
was  of  opinion  that  the  sold-note  alone  formed  the  contract,  and  found 
for  the  plaintiffs.  Upon  appeal,  it  was  held  by  the  judicial  com- 
mittee,— reversing  such  finding, — that  the  transaction  was  one  of 
bought  and  sold-notes,  and  that  the  circumstances  attending  C.'s  alter- 
ation of  the  sold-note  and  affixing  his  initials,  were  not  sufficient  to 
make  that  note  alone  a  binding  contract;  and  that,  there  being  a 
material  variance  in  the  terms  of  the  bought-note  with  the  sold-note, 
they  together  did  not  constitute  a  binding  contract.  [Willes,  J. — 
Lord  Kinjifsdown  was  not  an  assenting  partv  to  that  judgment.]  la 
Sievewright  v.  Archibald.  17  Q.  B.  115  (E.  C.  L.  R.  vol.  79).  Patteson,  J., 
says :  "  The  bought-note  is  delivered  to  the  buyer,  the  defendant :  the 
sold-note  to  the  seller,  the  plaintiff:  each  of  them  in  the  language  used 
purports  to  be  a  representation  by  the  broker  to  the  person  to  whom  it 
is  delivered,  of  what  h&  the  broker  has  done  as  agent  for  that  person. 
Surely,  the  bought-note  delivered  to  th^buyer  cannot  be  said  to  be  the 
memorandum  of  the  contract  signed  by  the  buyer's  agent  in  order  that 
he  may  be  bound  thereby ;  for,  then  it  would  have  been' delivered  to  the 
*'[R1  s^li^^t  Aud  ^ot  to  the  buyer;  and  vice  versSas  to  the  '^'sold-note. 
^  Can,  then,  the  sold-note  delivered  to  the  seller  be  treated  as  the 
memorandum  signed  by  the  agent  of  the  buyer,  and  binding  him  the 
buyer  thereby  ?  The  very  language  of  it  shows  that  it  cannot.*'  And 
Lord  Campbell  says, — p.  125 :  "  Being  authorized  by  the  one  to  sell 
and  the  other  to  buy,  in  the  terms  of  the  contract,  when  he  has  reduced 
it  into  writing  and  signed  it  as  their  common  agent,  it  binds  them  both, 
according  to  the  Statute  of  Frauds,  as  if  both  had  signed  it  with  their 
own  hands:  the  duty  of  the  broker  requires  him  to  do  so;  and,  till 
recent  times,  this  duty  was  scrupulously  performed  by  every  broker. 
What  are  called  the  bought  and  sold-notes  were  sent  by  him  to  bis  prin- 
cipals  by  way  of  information  that  he  had  acted  upon  their  instructions, 
but  not  as  the  actual  contract  which  was  to  be  binding  upon  them. 
This  clearly  appears  from  the  practice  still  followed  of  sending  the 
bougbt-n,ote  to  the  buyer,  and  the  sold-note  to  the  seller;  whereas,  if 
these  notes  had  been  meant  to  constitute  the  contract,  the  bought-note 
would  be  put  into  the  hands  of  the  seller,  and  the  sold-note  into  the 
hands  of  the  buyer,  that  each  might  have  the  engagement  of  the  other 
party,  and  not  his  own.  But  the  broker,  to  save  himself  trouble,  now 
omits  to  enter  and  sign  any  contract  in  his  book,  and  still  sends  the 
bought  and  sold-notes  as  before.  If  these  agree,  they  are  held  to  con- 
stitute a  binding  contract :  if  there  be  any  material  variance  between 
them,  they  are  both  nullities,  and  there  is  no  binding  contract.  The 
last  proposition,  though  combated  by  the  plaintiff's  counsel,  has  been 
laid  down  and  acted  upon  in  such  a  long  series  of  cases  that  I  could 
not  venture  to  contravene  it,  if  I  did  not  assent  to  it.'^    Upon  these 
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authorities  it  is  submitted  that  the  note  produced  was  not  a  sufficient 
memorandum  of  the  contract  to  satisfy  the  Statute  of  Frauds. 

*C.  Russell,  for  the  respondent. — All  that  the  statute  requires,    r^^Q 
is.  that  there  shall  be  some  evidence  of  the  contract  in  writing   ^ 
signed  by  the  party  to  be  charged  or  by  a  duly  authorized  agent. 
Sievewright  v.  Archibald  does  not  sustain  the  proposition  for  which 
it  was  cited.     There  being  two  sets  of  memoranda  there  which  together 
constituted  the  contract  between  the  parties,  the  court  held,  that,  as 
there  was  a  material  difference  between  the  two,  there  was  no  evidence 
to  show  what  the  contract  in  fact  was.     Cowie  v.  Rerafry,  6  Moore's 
P.  C.  232,  is  to  the  same  effect.     The  only  case  in  which  this  point 
has  been  decided,  is  Hawes  v,  Forster,  1  M.  &  Rob.  368,  the  effect  of 
which  is  not  quite  accurately  given  in  the  judgment  of  Patteson,  JT., 
in  Sievewright  v,  Archibald.     In  Hawes  v.  Forster  the  plaintiffs  sued 
the  defendants  for  non -delivery  of  oil,  and,  in  order  to  prove  the  con- 
tract, they  put  in  the  bought-note  signed  by  the  broker,  and  proved 
that  the  latter  was  employed  by  the  defendants  to  sell  the  oil.    On 
the  part  of  the  defendants  it  was  objected  that  there  was  no  evidence 
of  a  binding  contract  between  the  parties  without  producing  the  two 
instruments  (the  bought  and  sold-notes)  and  showing  their  corres- 
pondence with  each  other.    But  Lord  Den  man  said :  ''  I  am  of  opinion 
that  the  plaintiffs  have  proved  a  contract,  by  producing  the  bought- 
note  signed  by  Mr.  Wright,  and  showing  that  person  to  have  been 
the  agent  engaged  by  the  defendants  to  dispose  of  the  oil.     It  is  not 
shown  that  the  sold-note  delivered  to  the  defendants  differed  from  the 
bought-note  delivered  to  the  plaintiffs:  had  that  been  shown  to  be 
the  case,  it  would  have  been  very  material:  but,  in  the  absence  of  all 
proof  of  that  nature,  I  am  clearly  of  opinion  that  I  must  look  to  the 
bought-note,  and  to  that  alone,  as  the  evidence  of  the  terms  of  the 
contract."     On  the  second  occasion  the  ruling  was,  in  conformity 
with  the  ♦finding  of  the  custom  by  the  jury,  that  the  bought  and   ^^^q 
sold-notes,  and  not  the  entry  in  the  broker's  book,  constituted   ^ 
the  contract, — not  that  it  was  essential  to  produce  both.    There  was 
no  evidence  here  that  the  notes  differed :  they  must  be  assumed,  there- 
fore, to  have  corresponded  in  all  respects.    Then  it  is  said  that  the 
note  which  was  put  in,  viz.  the  sold-note,  was  not  signed  by  the  broker 
as  agent  for  the  defendant.     It  is  immaterial,  however,  with  what 
intention  the  signature  is  put :  it  is  enough,  to  satisfy  the  requirements 
of  the  statute,  if  the  name  appears  upon  the  face  of  the  document,  and 
is  put  there  by  a  person  duly  authorized, — Schneider  v.  Norris,  2  M. 
&  Selw.  286 ;  Sari  v.  Bourdillon,  1  C.  B.  N.  S.  188  (E.  C.  L.  R.  vol. 
87);  or  if  the  act  of  the  agent  is  subsequently  ratified  by  his  principal : 
Maclean  v.  Dunn,  4  Bingh.  722  (E.  C.  L.  B.  vol.  18),  1  M.  &  P.  761. 

Quain,  in  reply. — The  explanation  given  by  Patteson,  J.  (17  Q.  B. 
116)  of  the  case  of  Hawes  v.  Forster,  shows  that  that  case  is  no 
authority  against  the  appellant  on  the  present  occasion.  ''On  the  first 
trial  of  that  case,"  he  says,  "  Lord  Denman  held  that  the  bought-note, 
produced  by  the  buyer  (the  plaintiff),  was  sufficient,  and  was  the  pro- 
per evidence  of  the  contract,  and  not  the  book,  and  that  no  notice  to 
produce  the  sold-note  need  be  given  to  the  defendant.  The  court  on 
motion  granted  a  new  trial,  holding  that  this  evidence  was  not  the 
proper  evidence  of  the  contract,  unless  there  was  a  custom  of  trade  in 
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London  that  the  bought  and  sold-notes,  and  not  the  signed  broker's 
book,  were  the  contract,  and  considering  that  such  contract  had  not 
been  suflSciently  inquired  into.  The  case  is  so  explained  by  Parke, 
B.,  in  Thornton  v.  Charles,  9  M.  &  W.  802,  and  again  in  Pitts  v. 
Beckett,  IS  M.  &  W.  743,  746 :  and  my  own  note  of  the  case  (I  having 
ntft^-j   been  a  member  of  the  court  which  granted  *the  new  trial)  is  in 

-'  entire  conformity  with  that  explanation.  On  the  new  trial,  the 
jury  found  the  custom  that  the  bought  and  sold-notes  constituted  the 
contract,  and  not  the  broker's  book. 

Erle,  C.  J. — I  am  of  opinion  that  the  decision  of  the  judge  of  the 
county  court  was  right.  This  was  an  action  by  a  seller  against  a 
buyer  for  not  acceptipg  goods  sold.  It  is  clear  from  the  statement  of 
facts  submitted  to  us,  that  the  brokers  were  employed  by  both  buyer 
and  seller, — by  the  seller  to  sell,  and  by  the  buyer  to  buy  for  him ; 
that  the  terms  were  arranged  by  them  as  the  common  agents  for  both 
parties,  and  were  communicated  to  them.  The  question  which  we 
have  to  decide,  is,  whether  the  requirements  of  the  Statute  of  Frauds 
have  been  complied  with  by  the  memorandum  in  writing  which  was 
produced.  I  make  a  distinction  between  the  contract  and  the  memo- 
randum of  the  contract :  the  latter  may  be  made  long  after  the  terms 
have  been  agreed  to;  and  the  making  of  the  one  is  entirely  distinct 
from  the  other.  That  which  the  plaintiff  here  produced,  was,  a  memo- 
randum signed  by  the  brokers,  who  were  agents  for  both  parties,  that 
the  iron  had  been  sold  on  a  given  day  upon  certain  terms.  Mr.  Quain 
insists  that  the  delivery  of  the  sold-note  to  the  buyer  is  not  according 
to  the  usual  course ;  and  that  the  only  evidence  of  the  contract  is  the 
bought  and  sold-notes,  not  the  note  which  was  produced.  I  am,  how- 
ever, of  opinion  that  the  objection  is  unfounded,  and  that  the  memo- 
randum which  was  produced  is  a  complete  memorandum  of  the  con- 
tract, containing  the  quantity,  quality,  price,  and  time  and  mode  of 
payment.  It  is  said  that  the  sate-note  does  not  contain  the  terms  of  a 
purchase.  But  it  is  impossible  that  there  can  be  a  sale  without  a 
*921   P^^^^^^^  •  ^^®  relation  of  buyer  lind  seller  can  only  exist  *where 

•'  there  are  two  parties  to  the  bargain.  It  is  impossible  to  say 
that  the  document  in  question  is  not  a  memorandum  that  the  defend- 
ant contracted  to  buy  the  iron  therein  described.  If,  instead  of  being 
signed  by  the  agents,  it  had  been  signed  bv  the  defendant  himself, 
could  it  have  been  contended  for  a  moment  that  it  was  not  a  sufficient 
memorandum  of  the  contract  to  satisfy  the  Statute  of  Frauds?  In 
Sievewright  v.  Archibald,  17  Q.  B.  103,  the  bought  and  sold-notes 
differed,  and  so  the  evidence  of  the  contract  failed.  Here,  the  sold- 
note  only  was  produced,  and  there  was  nothing  to  impeach  it.  That 
distinguishes  the  two  oases.  To  satisfy  the  17th  section  of  the  statute, 
it  is  enough  to  produce  a  memorandum  of  the  contract  signed  by  the 

farty  to  be  charged  thereby,  or  by  an  agent  thereunto  duly  authorized, 
think  the  county  court  judge  came  to  a  right  conclusion. 
Williams,  J.— I  am  of  the  same  opinion.  It  appears  from  the 
evidence  transmitted  to  us  by  the  learned  judge  of  the  county  court, 
that  Bentley,  Blain  k  Co.  were  constituted  by  the  defendants  his 
agents  to  purchase  iron  for  him  upon  certain  terms,  that  they  com- 
municated the  terms  to  the  plaintiff,  and  that  the  plaintiff  accepted 
those  terms.    If  the  Statute  of  Frauds  had  never  been  passed,  this 
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would  have  been  a  plain  case  of  a  purchase  of  the  iron  upon  the  terms 
contained  in  the  note  produced :  and  the  question  is  whether  there  is 
anything  in  the  statute  which  prevents  it  having  that  effect.  I  am 
of  opinion  that  there  is  not.  I  agree,  therefore,  with  my  Lord,  that 
the  sold-note  signed  by  Bentley,  Blain  &  Go.  as  the  agent  of  the 
defendant,  was  a  sufficient  note  or  memorandum  of  the  bargain  signed 
by  an  authorized  agent  of  the  party  to  be  charged ;  and  that  conse- 
quently the  decision  of  the  county  court  judge  was  right. 

*My  Brother  Keating,  who  has  gone  to  Chambers,  desired  p^Qo 
me  to  say  that  he  concurs  with  us.  ^ 

WiLLES,  J. — I  am  of  the  same  opinion.  When  it  is  found  that  the 
brokers  were  the  agents  of  both  parties,  it  is  the  same  as  if  the  signa- 
ture had  been  in  the  handwriting  of  the  principal  himself.  As  to  the 
other  point  made  by  Mr.  Quain,  though  a  point  which  could  not  have 
arisen  but  for  the  Statute  of  Frauds,  it  is  not  one  to  be  decided  upon 
the  statute.  It  isT  said  that  the  bought  and  sold-notes  together  consti- 
tute the  contract  between  the  parties,  and  that  both  should  be  pro- 
duced. If  in  ordinary  practice  these  expressed  different  things,  I 
should  agree  with  Mr.  Quain  that  both  must  be  produced.  But  it  is 
well  known  that  in  practice  the  one  is  a  copy  of  the  other.  It  is  the 
duty  of  the  common  agent  of  both  buyer  and  seller  (where  one  broker 
only  is  employed)  to  send  each  a  copy :  and,  in  the  absence  of  evidence 
to  the  contrary,  it  is  not  too  much  to  assume  that  the  agent  has  done 
his  duty.  For  these  reasons,  I  am  disposed  to  agree  with  what  was 
done  by  Lord  Denman  upon  the  first  trial  of  the  case  of  Hawes  v. 
Forster,  1  M.  &  Rob.  868,  where,  one  of  the  notes  only  having  been 
put  in,  be  assumed  that  to  be  a  true  representation  of  the  contract 
between  the  parties.  And,  when  I  read  the  judgment  of  Patteson,  J., 
in  Sievewright  v,  Archibald,  and  recollect  the  accuracy  of  language 
ordinarily  used  by  that  very  learned  judge,  I  cannot  doubt  that  in 
his  opinion  the  contract  would  have  been  well  proved  by  the  produc- 
tion of  one  of  the  notes,  in  the  absence  of  proof  that  the  other  con- 
tained different  terms.  The  judgment  must  be  affirmed,  and  with 
costs.  Judgment  affirmed. 
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»n.  ♦JOHN  CLARK,  Appellant;  GEORGE  AUGUSTUS  FUL- 
^^J  LER,  Respondent.     Feb.  4. 

Tho  plaintiff  adreriiBed  a  hoase  to  be  letyreferring  for  particnlan  to  B.,  a  honse-ai^Dt  Tbe 
defendant  called  upon  E.  and  proposed  to  take  the  house  from  the  following  Michaelmas-day 
at  a  certain  rent,  and  wrote  down  a  specification  of  alterations  and  repairs  which  he  would 
require  to  hare  done;  and  E.,  toitk  hU  auent,  wrote  to  the  plaintiff,  communicating  to  him  tbe 
defendant's  proposal,  with  a  copy  of  the  specification  of  repairs,  and  telling  him  that  he  had 
already  set  al^out  doing  them. 

In  an  action  brought  in  a  county -court  -for  a  year's  rent,  or  for  the  breach  of  the  eontraot, 
the  abore  letter  was  tendered  in  eridence  on  the  part  of  the  plaintiff,  but  was  rejected  by  the 
Judge ;  and  the  plaintiff  was  nonsuited. 

On  appeal  to  this  court,  pursuant  to  tbe  14th  section  of  the  13  A  14  Vict  e.  61, — Held,  that 
the  letter  was  properly  rejected ;  and  that,  assuming  it  was  admissible  as  a  letter  written  and 
signed  by  an  agent  duly  authorised  for  that  purpose  by  the  defendant,  it  was  not  such  a  memo- 
randum of  the  bargain  as  to  satisfy  the  4th  section  of  the  Statute  of  Frauds,  inasmuch  as  it  was 
a  mere  proposal,  and  did  not  specify  the  oommonoement  or  the  duration  of  the  term,  so  as  to 
amount  to  CTidenoe  of  a  contract 

An  action  was  brought  by  the  appellant  against  the  respondent  in 
the  county  court  for  Shropshire,  holden  at  Shrewsbury,  to  recover 
the  sum  of  402.  The  following  is  a  copy  of  the  plaintiff's  particulars 
of  demand : — 

"  The  said  John  Clarke  sues  the  said  George  Augustus  Fuller,  for 
that  in  or  about  the  month  of  August  now  last  past,(a)  the  defendant 
contracted  and  agreed  with  the  plaintiff  to  take,  and  the  plaintiff 
agreed  to  let,  a  certain  messuage  or  dwelling-house  belonging  to  the 
plaintiff,  situate  in  the  town  of  Shrewsbury,  for  the  term  of  one  year, 
at  the  annual  rent  of  40Z.,  provided  certain  repairs  were  done  and 
executed  by  the  plaintiff  in  and  about  the  saia  messuage:  and  the 
plaintiff  has  done  and  executed  all  such  repairs,  and  performed  all 
things  on  his  part  required  to  be  performed  to  entitle  him  to  have  the 
said  agreement  carried  out  by  the  defendant,  but  the  defendant  hath 
wholly  failed  so  to  do,  whereby  the  plaintiff  hath  been  and  is  much 
damaged ;  and  the  plaintiff  claims  40Z." 

At  the  hearing,  one  Williams  was  called  in  support  of  the  plaintiff's 
case,  and  proved  that  he  was  a  clerk  in  the  employ  of  one  Edwards, 
an  auctioneer,  in  practice  at  Shrewsbury;  and  that,  in  August  last,(a) 
*951  ^^^  ^defendant  called  at  Edwards's  office,  accompanied  by  one 
-'  Perring,  and  stated  that  he  had  seen  an  advertisement  inserted 
by  Edwards  in  the  local  papers  relative  to  the  letting  of  a  house 
belonging  to  the  plaintiff,  and  asked  for  the  keys,  to  look  at  the  pre- 
mises. Williams  thereupon  gave  the  defendant  the  keys,  and  he  and 
Perring  went  over  the  house.  On  their  return,  the  defendant  said  he 
liked  the  house  very  much,  and  he  would  take  it  if  certain  repairs 
were  done.  Williams  said  "  he  would  tell  Mr.  Edwards,  and  he  would 
write  Mr.  Clarke;  and  that  he  (Williams)  would  communicate  the 
result  to  Perring."     The  defendant  said,  "  Very  well." 

About  a  fortnight  afterwards,  Williams  met  Perring  in  Shrewsbury, 
and  told  him  the  repairs  should  be  done.  Perring  promised  to  inform 
the  defendant.  Afterwards,  on  the  27th  of  August,  the  defendant 
again  called  at  Edwards's  office,  asked  for  the  keys,  and  had  them  for 
the  purpose  of  going  over  the  house.  When  he  came  back  he  said 
the  house  suited  him  very  well,  and  he  would  take  it  then  and  there. 

(a)  Meaning  August^  1862. 
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Edwards  was  also  present.  The  defendant  said  there  were  certain 
repairs  he  should  require  done,  which  he  would  then  specify,  and  he 
accordingly  wrote  in  pencil  and  signed  a  list,  of  which  the  following 
is  a  copy  : — 

''  1st  floor.  Large  room  papered  and  painted,  and  cupboard  taken 
away  so  as  to  leave  the  recess. 

"Adjoining  room  and  small  room  to  be  made  into  one,  by  knock- 
ing down  the  greater  portion  of  the  partition  wall.  The  whole  room 
to  be  papered  and  painted,  and  ceiling  and  floor  made  good.  Window 
looking  into  the  street  to  have  thick  glass ;  the  bottom  sash  to  be 
opaque. 

''2d  floor.  All  three  rooms  to  be  papered,  painted,  and  ceilings 
looked  to. 

•'  3d  floor.     AJl  four  rooms  to  be  papered  and  *painted,  ceil-    r^^a 
ings  made  good,  and  skirting- board  placed  round  the  bottom   ^ 
of  the  walls :  floor  made  good. 

"  Kitchen  grate  made  thoroughly  serviceable,  and  offices  thoroughly 
cleaned. 

'^Staircase  painted.  Water-closet  put  in  proper  repair,  and  walls 
painted.  Bailings  to  be  boarded  inside.  Garden  done  up.  Bells, 
&c.,  made  good. 

"  Outside  to  be  painted. 

"  G.  August.  Pullbr,  Bangor,  surveyor." 

The  defendant  also  said  he  should  like  to  have  the  repairs  done  a 
week  before  Michaelmas,  that  he  might  enter  at  Michaelmas.  Ed- 
wards promised  they  should  be  done  at  once.  Edwards  said  he  would 
write  to  Mr.  Clark,  and  he  had  no  doubt  Mr.  Clarke  would  accede  to 
the  proposition,  and  accept  the  defendant  as  tenant.  The  defendant 
said  **Do  so." 

On  the  1st  of  September,  the  defendant  again  called,  and  told  Wil- 
liams he  had  found  out  that  a  malthouse  adjoined  the  house;  and  he 
should  object  to  it  on  that  account;  and  would  be  glad  if  Williams 
would  make  some  inquiries  respecting  it,  and  meet  him  at  the  George. 
Williams  accordingly  did  make  inquiries,  and  went  to  the  George; 
but,  not  seeing  the  defendant,  the  following  correspondence  took 
place  :— 

Williams  to  the  defendant : — 

"  St.  John's  Hill,  Shrewsbury, 

"  1st  Sept.,  1862. 

"Sir, — I  have  made  inquiries  respecting  the  malthouse  to  which 
you  referred  this  morning,  and  I  find  both  from  past  tenants  and  pre- 
sent neighbours,  that  it  does  not  in  the  least  interfere  with  the  com- 
fort of  the  adjoining  establishment.  Mr.  Buttriss  (the  maltster)  him- 
self informs  me  that  he  uses  it  principally  as  a  store-room  or  malthouse, 
having  two  distilleries  in  town  where  the  malt  is  made;  and  that  the 
room  *which  contains  the  malt  is  separated  from  the  house  by  r^^y 
another  room  of  ten  feet  in  width.  No  unpleasant  effluvia  *- 
escape,  as  malt  is  not  made  there. 

"  S.  F.  Williams." 

Defendant  to  Fuller  :— 

"  Rhyl,  Sept.  1st,  1862. 

"Sir, — I  have  been  waiting  to  hear  from  you  regarding  Mr.  Clarke's 
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house,  before  finally  settling  to  take  it:  but,  on  visiting  Shrewsbury 
to-day,  I  found  you  had  commenced  to  put  it  in  repair.  If  this  is  on 
my  account  solely,  you  have  acted  rather  prematurely,  as  I  distinctly 
stated  that  you  were  to  let  me  know  whether  Mr.  Clarke  would  con- 
sent to  do  all  that  I  wished,  and  then  I  intended  Mrs.  Fuller  to  see 
the  house  before  I  decided.  From  my  description,  however,  she 
objects  to  the  house,  and  therefore  I  cannot  decide  to  take  it  at  pre- 
sent. So,  of  course  you  need  not  keep  it  for  me,  should  you  have  an 
opportunity  of  letting  it.  I  cannot  say,  however,  whether  I  may  not 
eventually  wish  to  take  it,  should  it  remain  unlet. 

"  G.  August.  Fuller." 

Williams  to  the  defendant : — 

"  2d  Sept.  1862. 

"Sir, — We  were  somewhat  surprised  at  the  contents  of  your  note 
received  this  morning;  particularly  as  you  had  not  waited  to  hear 
the  result  of  our  inquiries  respecting  the  malthouse,  to  which  Mrs. 
Fuller  objects.  Our  note  of  yesterday  will  have  informed  you  on 
that  head.  I  beg  to  remind  you  that  you  agreed  to  take  the  house 
on  condition  that  the  repairs  should  be  done,  which  matter  was  not 
left  in  an  indefinite  state,  but  it  was  distinctly  stated,  both  to  Mr. 
Perring  and  yourself,  that  it  should  be  attended  to  at  once,  as  you 
expressed  a  wish  to  enter  the  house  before  Michaelmas- Day ;  where- 
^Qoi  upon  you  gave  us  written  instructions  as  to  the  ^details  of  the 
-*  repairs,  and  yesterday  we  informed  you  they  were  being  done. 
The  expense  is  therefore  incurred,  and  we  shall  consider  you  responsi- 
ble, and  expect  you  to  enter  the  house  on  the  29th  day  of  September 
next,  as  you  promised. 

"S.  F.  Williams." 

Defendant  to  Williams : — 

"  Rhyl,  Sept.  8d,  1862. 

"Sir,. — You  are  mistaken  in  the  idea  expressed  in  your  letter 
received  this  morning  about  any  positive  agreement  on  my  part  to 
take  the  house  in  question.  The  list  of  requirements  I  gave  you  in 
pencil  was  not  an  instruction,  of  which  you  must  be  well  aware;  and 
I  am  quite  satisfied  that  I  am  not  legally  committed  to  take  the  house. 
I  made  inquiries  about  the  adjoining  malt-store;  and,  as  the  informa- 
tion I  gained  was  not  to  my  satisfaction,  I  concluded  to  try  and  get 
something  else.  Your  letter  of  the  first  instant,  however,  stating  that 
malt  is  not  made  there,  but  merely  stored,  has  again  altered  my  mind ; 
and  I  now  again  wish  to  take  it,  provided  everything  is  made  satisfac- 
torily ;  but  a  wish  or  intention  is  not  an  accomplished  fact :  and  I 
shall  not  consider  anything  settled  until  there  is  a  proper  written 
agreement  as  to  the  time  for  which  I  may  take,  and  the  rent,  &c.  I 
repeat,  that,  as  it  is  the  most  suitable  house  I  have  met  with,  I  cer- 
tainly should  like  to  take  it.  As  you  are  papering,  if  I  take  the 
house,  I  should  like  to  have  some  choice  of  papers,  as  there  are  one 
or  two  colours  I  object  to ;  such  as  green.  I  should  al^  like  a  light 
paper  for  the  large  room  on  the  first  landing  as  you  enter  the  house, 
and  a  warm-coloured  paper  for  the  other  room,  where  the  partition  is 
to  be  taken  down.  I  think  of  running  over  to  Shrewsbury  again  next 
Saturday,  and  could  then  choose  if  you  would  let  me  see  one  or  two 
'  patterns.  "G.  August.  Fuller," 
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*WiIliama  to  the  defendant : —  p^oq 

"St.  John's  Hill,  Shrewsbury,  >-  ^^ 

"  4th  Sept.  1862. 

"Sir, — Yours  of  yesterday  is  to  hand.  The  tenancy  agreement 
shall  be  prepared  to  be  signed  by  both  parties.  It  shall  be  drawn  for 
whatever  term  you  propose,  at  the  yearly  rent  of  40Z.  exclusive  of  all 
taxes,  as  stated  to  you  personally.  The  paper  is  now  at  the  house 
awaiting  your  selecting;  and  we  again  repeat  for  the  twentieth  time, 
that  your  instructions  as  to  repairs  shall  be  literally  carried  out.  The 
partition- wall  is  down,  the  ceilings  attended  to,  and  both  the  inside 
and  outside  work  will  be  completed  about  the  18th  instant,  ready  for 
the  commencement  of  your  tenancy  pn  Michaelmas-day. 

"  S.  F.  Williams." 

On  Monday,  the  8th  of  September,  the  defendant  came  again  with 
Perring,  and  said  he  objected  to  enter  the  house,  and  considered  he 
had  not  incurred  any  liability.  Williams  said  he  (the  defendant)  had 
taken  the  house,  and  that  he  would  be  held  responsible  for  the  rent 
until  a  proper  notice  to  quit  had  been  given ;  that  Edwards's  remu- 
neration depended  on  the  letting  of  the  house ;  and  that  would  be  paid 
by  the  plaintiff. 

Edwards  employed  the  men  to  do  the  repairs  specified  by  the  defend- 
ant. The  defendant  went  to  the  house  whilst  the  men  were  doing  the 
work ;  and  the  men  said  that  he  (defendant)  told  them  that  he  had 
taken  the  house.    The  following  letters  were  also  put  in  evidence.: — 

Williams  to  the  defendant : — 

"St.  John's  Hill,  Shrewsbury, 

"  10th  September,  1862. 
*'Re  Town  Walls  house. 

"Sir, — ^I  deem  it  my  duty  to  inform  you  that  I  am  having  this 
boQse  put  thoroughly  into  order,  pursuant  to  *your  instructions,  r^qn 
You  must  know  that  you  have  taken  the  house  to  all  intents  and  ^ 
purposes.  When  you  first  introduced  yourself  and  your  business,  you 
said  that  you  had  decided  upon  taking  the  house.  Your  next  question 
was,  would  I  put  it  in  repair.  I  said  I  would.  You  then  pencilled 
down  your  requirements,  and  I  at  once  put  the  business  in  hand.  TUe 
several  papers  now  await  your  inspection,  that  you  might  have  your 
choice  both  in  quality  and  colour  and  pattern.  The  house  will  be 
ready  for  your  service  one  week  before  quarter-day;  and  everything 
will  be  done  to  suit  your  taste  and  convenience.  Now,  to  prevent 
any  misunderstanding  between  you  and  Mr.  Clarke,  the  proprietor,  per- 
mit me  to  say  that  you  will  be  held  as  tenaut  from  year  to  year,  until 
the  said  tenancy  is  determined. 

"  Thos.  Edwards." 

Defendant  to  Williams : — 

"Rhyl,  September  18th,  1862. 

"Sir, — In  reply  to  your  letter  of  the  10th  instant,  I  have  only  to 
remark  that  I  never  took  the  house  in  question,'  and  certainly  do  not 
now  intend  to  take  it.  It  would  appear  that  you  view  the  matter  in  a 
different  light ;  but  I  have  yet  to  learn  that  you  have  the  power  of 
ordering  my  affiiirs  as  set  forth  in  the  latter  part  of  your  letter  here- 
inbefore referred  to. 

"  G.  August.  Fuller." 
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Mr.  Thomas  Edwards  was  then  called,  and  proved  that  he  first  had 
communication  with  the  defendant  on  the  27th  of  August,  when  he 
called  at  Edwards's  office  and  said  he  had  been  looking  at  the  house, 
and  he  had  made  up  his  mind  to  take  it,  subject  to  its  being  put  into 
repair.  Edwards  replied  that  he  (defendant)  had  better  write  to  him 
(Edwards),  and  that  he  would  communicate  with  Mr.  Clarke.  Defend- 
^q-i-i  ant  said  time  was  of  great  importance  to  him,  as  he  wanted  *to 
^  enter  as  soon  as  they  could  get  the  house  ready  for  him ;  and 
that,  if  Edwards  would  give  him  a  sheet  of  paper,  he  would  write  down 
what  he  required  done.  Defendant  then  wrote  and  signed  a  memo- 
randum of  repairs  set  out  in  Williams's  evidence.  Edwards  said  the 
repairs  should  be  done,  and  that  he  would  set  about  them  at  once ;  and 
that,  to  make  the  thing  complete,  as  there  was  a  wall  mentioned,  he 
would  communicate  with  Mr.  Clarke.  Defendant  said  "  Do  so."  De- 
fendant said  he  should  like  to  have  the  house  ready  one  week  previous 
to  quarter-day :  and  inquired  whether  it  would  make  any  difference. 
Defendant  also  said,  if  Mr.  Clarke  would  consent  to  put  two  rooms  into 
one,  and  put  the  house  into  a  nice  state  of  repair,  he  should  like  to 
occupy  it  for  a  long  term.  Edwards  replied  that  he  would  write  to 
Mr.  Clarke  about  the  wall,  and  send  th6  list  of  repairs.  Defendant 
said,  "  Do  so,  and  lose  no  time." 

The  plaintiff's  counsel  then  tendered  in  evidence  the  letter  written 
by  Mr.  Edwards  to  Mr.  Clarke,— of  which  the  following  is  a  copy : — 

•'St.  John's  Hill,  Shrewsbury, 

"  August  27th,  1862. 

"Dear  Sir, — I  have  at  length  let  Town  Walls  house,  subject  to 
certain  alterations  and  repairs,  at  40Z.  per  annum. 

"  A  list  of  the  said  repairs  I  herewith  send  you.  I  think  they  are  so 
absolutely  necessary  and  reasonable  that  I  have  at  once  set  Mr.  Bowyer, 
the  painter,  upon  the  work,  so  as  to  bind  the  person  who  has  taken  it. 

"  Our  respected  friend  Mr.  Perring  introduced  the  gentleman,  and 
speaks  of  him  in  the  highest  terms.  The  name  of  the  gentleman  who 
will  take  (subject  to  all  the  repairs  being  done,  and  which  I  have 
promised  him  shall  be  done)  is  '  G.  A.  Fuller,  Esq.'  surveyor  to  the 
*321  poB^'Offic^*  His  appointment  is  permanent ;  and  *he  will  make 
^  you  a  first  class  tenant.  When  the  repairs  are  done,  I  will  draw 
up  a  lease  of  possession,  and  take  a  full  list  of  particulars. 

"  Thomas  Edwards." 

This  letter  was  objected  to  by  the  defendant's  counsel ;  and  the  judge 
decided  that  it  was  not  admissible  in  evidence,  on  the  ground  that  the 
evidence  did  not  show  that  Edwards  was  the  properly-constituted 
agent  to  make  the  contract,  but  merely  to  make  inquiries;  and,  in 
consequence  of  such  decision,  the  plaintiff  elected  to  be  nonsuited. 

The  question  for  the  court  is,  whether  the  judge  was  right  in  so 
rejecting  the  letter  of  the  27th  of  August. 

Powell,  Q.  C,  for  the  appellant.(a) — The  plaintiff  having  a  house  to 

(a)  The  points  marked  for  argnment  on  the  part  of  the  appellant  were  as  follows : — 

"  1.  That  the  letter  of  the  27th  of  Aagnst,  1803,  was  properly  admissihle  in  eTidenee,  and 
ought  to  hare  heen  receiTed : 

*'  3.  That  the  said  letter,  being  written  with  the  knowledge  and  at  the  wish  of  the  defendant, 
was  legally  oTidence  in  the  cause  for  the  plaintiff: 

"  3.  That,  from  the  evidenoe  and  facts  as  stated  in  the  case,  Edwards  was  and  acted  as  the 
agent  of  the  defendant  in  writing  and  sending  the  said  letter : 
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Iet»  advertised  for  a  tenant,  referring  for  partioalars  to  Edwards,  a 
house-agent.  The  defendant  having  seen  the  advertisement,  called 
QpoQ  Edwards ;  and,  after  some  conversation,  in  the  course  of  which 
the  amount  of  rent  was  mentioned,  the  defendant  made  a  memorandum 
*331  ^^  <^i^in  alterations  *and  repairs  which  he  wished  to  have  done, 
^  so  that  he  might  take  possession  before  the  following  Michaelmas 
Day :  and  Edwards  at  his  request  sent  a  copy  to  the  plaintifif,  informing 
him  that  he  had  already  commenced  the  required  repairs.  The  ques- 
tion is,  whether  this  letter  so  written  by  Edwards  at  the  request  of  the 
defendant  was  not  admissible  in  evidence  against  the  latter  for  the 
purpose  of  showing  a  note  or  memorandum  of  the  contract  signed  by 
a  duly  authorized  agent,  to  satisfy  the  requirements  of  the  Statute  of 
Frauds.  It  is  submitted  that  it  was  admissible,  on  the  ground  that  it 
was  written  by  Edwards  by  the  authority  of  the  defendant.  [Erls, 
C.  J. — ^Assuming  it  to  be  admissible,  what  does  it  amount  to?  Does 
it  show  a  contract  of  tenancy  ?]  It  is  submitted  that  it  contains  all 
the  requisites  to  bind  the  defendant  within  the  4th  section.  It  has  all 
the  elements  of  a  contract, — the  rent,  the  parties,  the  tern).  [Erls, 
C.  J. — ^From  what  day  to  what  day  ?]  From  the  then  present  time, 
[Erlb,  C.  J. — It  does  not  express  that ;  and  the  parties  evidently  did 
not  mean  that.]  It  was  not  necessary  that  the  precise  day  of  the  com- 
mencement of  the  tenancy  should  be  stated.  In  the  absence  of  mention 
of  any  specific  period  for  the  begiiraing  of  the  tenancy,  it  must  be  taken 
to  commence  from  the  time  of  making  the  contract,  or  at  all  events 
from  the  next  usual  period  for  the  commencement  of  a  tenancy. 
[WiLLES,  J.,  referred  to  Fitzmaurice  v.  Bayley,  6  Ellis  &  B.  868. 
There,  the  defendant  employed  one  Rearden,  as  his  agent,  to  agree 
with  the  plaintiff  for  the  purchase  of  the  plaintifi'^s  leasehold  interest 
in  a  house.  The  plaintiff  also  held  a  stable  under  a  demise  distinct 
from  that  under  which  he  held  the  house.  The  defendant  did  not 
authorize  Rearden  to  purchase  the  lease  of  the  stable ;  and  Rearden 
represented  to  the  defendant  that  he  had  purchased  the  lease  of  the 

*341  *^^°^®  ^^^y  *  ^"^  ^^  ^^^^  Rearden  had  taken  from  the  plaintiff 
^  an  agreement  in  writing  for  the  purchase  of  both,  in  which  was 
also  the  following  clause, — "  I  further  agree  to  let  to"  the  defendant  the 
stable  ''  for  the  same  rent  and  subject  to  the  same  conditions  that  I 
hold  them  myself."  Afterwards,  upon  the  plaintiff  stating  to  the 
defendant  that  such  was  the  agreement,  and  requiring  the  defendant 
to  take  the  stable,  the  defendant  wrote  and  signed  a  letter  to  the  plain- 
tiff stating  that  he  did  not  know  what  Rearden  had  agreed  to,  but 
must  support  him  in  all  he  had  done  for  him.  The  Court  of  Queen's 
Bench  (Crompton,  J.,  dissenting)  held  that  this  was  a  ratification  of 
Bearden's  agreement,  whatever  it  mi^ht  be,  sufficient  to  constitute  with 
it  a  signed  memorandum  under  the  4th  section  of  the  Statute  of  Frauds, 
to  charge  the  defendant  with  a  contract  to  take  the  whole.  The  case 
afterwards  went  to  the  Exchequer  Chamber,  who  reversed  the  decision 
of  the  Queen's  Bench, — holding  that  it  did  not  appear  on  the  face  of 
the  writing  that  the  parties  were  agreed  as  to  the  term  for  which  the 
sub-lease  was  to  be,  and  that  there  was  therefore  either  no  complete 

"  4.  ThAi  the  reMon  uslgned  by  the  oonntj-eoart  Judge  for  njeotlng  the  said  letter  is  wholly 
inteaable;  end  that  the  quettion  of  Edwardi't  Agencj  or  not  to  make  the  oontraot  is  alto- 
gither  separate  and  distinct  firom  the  question  of  the  admissibility  or  not  of  the  said  letter." 
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agreement,  or,  if  there  was  a  complete  agreement,  no  sufficient  memo- 
randum of  it:  Bayley  v.  Fitzmaurice,  8  Ellis  &  B.  664  (E.  C.  L.  R. 
Yol.  92).  The  decision  of  the  Exchequer  Chamber  was  affirmed  in  the 
House  of  Lords,-*— Lord  Campbell,  C.  (who  had  been  a  member  of 
the  court  below)  dissenting :  see  Fitzmaurice  v.  Bayley,  9  House  of 
Lords  Cases  78.]  Durrel  v.  Evans,  1  Hurlst.  &  Colt.  174,  comes  nearer 
to  the  present  case.  There,  the  plaintiff,  a  hop-grower,  having  sent 
samples  of  his  hops  to  his  factor,  the  defendant  went  to  the  factor  and 
offered  to  buy  some  at  167.  16^.  per  cwt.  After  some  negotiation  be- 
tween the  defendant,  the  factor,  and  the  plaintiff,  the  latter  agreed  to 
sell  the  hops  at  that  price,  and  the  &ctor  wrote  in  his  book,  in  the 
*351   P^^^°^^  ^^  *^^^  plaintiff  and  defendant,  a  memorandum  of  the 

^  bargain,  in  duplicate,  one  part  of  which  he  headed  with  the  name 
of  the  defendant  and  the  other  part  with  the  name  of  the  plaintiff.  The 
defendant  requested  that  the  date  might  be  altered,  so  that  by  the  cus- 
tom of  the  hop  trade  he  would  have  a  week's  more  time  for  payment. 
The  plaintiff  consented,  and  the  alteration  was  made  by  the  factor, 
who  tore  from  his  book  the  memorandum  headed  with  the  name  of  the 
defendant,  and  handed  it  to  him,  and  kept  the  counterfoil  in  his  pos- 
session. It  was  held  that  there  was  evidence  for  the  jury  that  the 
factor  was  the  agent  of  both  parties  for  the  purpose  of  drawing  a  re- 
cord of  the  contract  binding  on  them ;  and  that,  if  he  were,  the  name 
of  the  defendant  at  the  head  of  that  part  of  the  memorandum  delivered 
to  him  was  a  sufficient  signature  by  his  agent  within  the  17th  section 
of  the  Statute  of  Frauds.  Crompton,  J.,  goes  very  fully  into  the  autho- 
rities. "  It  is  sufficient/'  he  says,  '*  if  the  party  signing  is  agent  to 
make  the  signature,  although  there  was  no  express  idea  at  the  time 
that  it  should  be  a  signature  within  the  Statute  of  Frauds."  And, 
after  referring  to  Schneider  v.  Norris,  2  M.  &  Selw.  286,  Graham 
V.  Musson,  5  N.  C.  603,  7  Scott  769,  Johnson  v.  Dodgson,  2  M.  &  W. 
658,  and  Bird  v.  Boulter,  4  B.  &  Ad.  443  (E.  C.  L.  R.  vol.  24),  he  adds : 
'*  The  cases  of  an  auctioneer  and  a  broker,  show  the  principle.  When 
a  person  is  in  such  a  situation,  that,  by  the  usage  of  trade,  or  the 
necessity  of  the  case,  he  has  an  implied  authority  to  make  a  binding 
contract,  a  signature  by  him  is  sufficient,  and  that  applies  to  the  case 
of  third  persons  deputed  to  make  a  contract;  as,  in  the  well-known 
case  of  a  broker,  it  may  be  shown  by  parol  that  the  parties  intended 
to  make  such  a  contract  If,  therefore,  Edwards  was  impliedly  autho- 
rized to  act  as  the  agent  of  both  parties,  it  is  immaterial  whether  or  not 
*361   ^^^  ^defendant  intended  at  the  time  to  give  him  authority  to 

^   bind  him  by  his  signature. 

H.  Matthews,  for  the  respoudent.(a) — The  plaintiff  could  have  no 

object  in  putting  in  the  letter  of  the  27th  of  August,  1862,  except  for 

the  purpose  of  satisfying  the  4th  section  of  the  Statute  of  Frauds. 

Two  questions  arise, — first,  whether  Edwards  was  the  agent  of  the 

(a)  The  points  marked  for  argnmeiit  on  the  pert  of  the  respondent  were  M  follows : — 

•*  1.  Tbet  the  ooantj-oonrt  Judge  was  right  in  rejecting  the  letter  dated  the  37th  of  Angnsty 
1862,  tendered  in  OTidenoe  on  behalf  of  the  plaintiff: 

"2.  That  the  letter  in  question  was  a  letter  to  the  plaintiff  from  the  plaintiff's  agent,  written 
for  the  purpose  of  obtaining  instruotions,  and  was  inadmissible  against  the  defendant : 

"  3.  That  there  was  no  OTidence  to  show  that  Edwards  was  acting  as  the  agent  of  the  defend- 
ant in  writing  the  letter  in  question,  or  that  the  defendant  gave  Edwards  authority  to  make  any 
eontraet  or  memorandum  of  a  contract  for  the  defendant." 
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defendant  to  make  a  contract  so  as  to  bind  him, — secondly,  whether 
the  letter  was  such  a  memorandum  of  the  bargain  as  amounted  to  a 
contract  of  tenancy.     [He  was  stopped  by  the  court.] 

Erls,  C.  J. — I  am  of  opinion  that  the  decision  of  the  county-court 
judge  was  right.  Upon  the  statement  of  the  evidence  as  submitted  to 
as,  it  does  not  appear  that  Edwards  was  the  authorized  agent  of  the 
defendants  to  make  a  contract  for  him  for  the  hire  of  the  house.  All 
that  passed  between  them  was  only  in  the  nature  of  a  treaty  for  a 
tenancy.  In  the  letter  in  question,  the  agent  is  merely  writing  to  his 
principal,  the  landlord,  to  inform  him  that  he  has  got  him  an  eligible 
tenant :  it  never  was  the  understanding  or  intention  of  any  of  the 
parties  that  the  writer  of  that  letter  should  be  an  agent  to  bind  the  de- 
fendant. The  *county-court  judge,  therefore,  was  quite  right  in  r^qi* 
saying  that  the  evidence  before  him  did  not  show  any  authority  '- 
in  Edwards  to  make  a  written  contract  on  behalf  of  the  defendant.  It 
seems  also  to  me  to  be  clear  that  the  letter  is  wanting  in  some  of  the 
particulars  which  are  essential  to  constitute  a  contract  of  tenancy.  It 
does  not  state  when  the  term  is  to  begin,  or  how  long  it  is  to  continue, 
or  when  the  rent  is  to  be  paid.  It  merely  intimates  to  the  landlord 
that  the  bouse  is  let,  *'  subject  to  certain  alterations  and  repairs,  at 
40/.  per  annum."  It  is  at  best  a  mere  proposal,  and  not  a  contract  or 
evidence  of  a  contract. 

Williams,  J. — ^I  am  of  the  same  opinion.  The  letter  of  the  27th 
of  August,  1862,  was  neither  a  contract,  nor  a  memorandum  of  a 
contract,  signed  by  the  party  to  be  charged  thereby  or  by  an  agent 
thereunto  duly  authorized  by  him.  Further,  it  does  not  specify  the 
terms  of  the  proposed  letting :  many  of  the  most  material  terms  of  a 
contract  of  that  sort  are  altogether  wanting. 

WiLLES,  J. — ^I  am  of  the  same  opinion,  and  for  the  same  reasons. 
One  of  the  points  marked  for  argument  on  the  part  of  the  appellant, 
is,  that  "the  reason  assigned  by  the  judge  for  rejecting  the  letter  is 
wholly  untenable,  and  that  the  question  of  Edwards's  agency  or  not  to 
make  the  contract  is  altogether  separate  and  distinct  from  the  question 
of  the  admissibility  or  not  of  the  said  letter."  That  is  a  mistake.  The 
letter  was  tendered  on  the  part  of  the  plaintiff  to  show  a  contract  by 
the  defendant  to  take  the  house.  It  proved  nothing  of  the  sort.  The 
learned  judge  was  quite  right  in  rejecting  it. 

Keating,  J.,  was  at  Chambers. 

Judgment  for  the  respondent,  with  costs. 


♦JOHN  HACKETT,  Appellant;  The  Churchwardens  and  .^oo 
Overseers  of  LONG  BENNINGTON,  in  the  County  of  Lin-  L  ^° 
coin,  and  JOHN  WOOD  ANDREWS  and  CYRUS  ANDREWS, 
Respondents.    Feh,  5. 

Bj  ft  local  enelonin  Mi  of  34  G.  3,  e.  40, — nciting  that  A.,  m  \kj  impropriator,  waa  entitled 
to  the  great,  and  B.,  as  Ticar,  to  the  small  tithes, — the  eommissioners  were  empowered  to  set 
OQt  eertain  lands  as  the  ralae  of  and  which  should  be  taken  as  a  fall  satisfaction  and  compen- 
lation  for  the  tithes  both  great  and  small :  and,  oat  of  the  lands  so  to  be  set  out  in  lien  of  tithes, 
thty  were  to  allot  thirty  acres  to  B.,  and  all  the  remainder  to  A.,  sabjeet  to  the  payment  of  a 
ssrtaia  coro-ient  (to  be  ascertained  in  the  osnal  way),  which  should,  with  the  thirty  acres,  in 
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their  Jadgment  be  •  Hit  oompensetion  for  the  Tiearlal  tithef  and  pajmeotw  in  liea  of  tithee  pay- 
able to  the  Ticar, — whieh  rent  or  earn  of  monej  "  thoald  be  pajable  and  paid  to  the  Ticar  and 
hiB  saeeeisors"  qnarterlj,  "dear  of  all  parochial  tazei,  ratei,  daet,  and  aatessmento  what- 
soever :"  and  it  waa  enaeted  that  the  tithes  in  lien  whereof  the  said  thirty  acres  of  land  were  so 
direeted  to  be  allotted,  and  sneh  rent  was  to  be  paid,  shoald  cease  and  be  for  erer  extin- 
guished : —  ^ 

Held,  that  the  land  lo  allotted  to  A.  in  lien  of  the  rioarial  tithes,  and  so  charged  with  sneh 
rent,  was  liable  to  be  assessed  to  the  poor-rate. 

This  was  a  special  case  stated  for  the  opinion  of  the  court  pursuant 
to  the  11  &  12  Yict.  c.  45,  s.  11,  with  the  consent  of  the  parties,  under 
a  judge's  order : — 

1.  This  is  an  appeal  against  an  assessment  for  the  relief  of  the  poor 
of  the  parish  of  Long  Bennington,  in  the  county  of  Lincoln,  made  the 
16th  of  July,  1868,  against  which  assessment  the  appellant  duly  gave 
notice  of  appeal  to  the  respondents,  the  churchwardens  and  overseers 
of  the  poor  of  the  said  parish,  and  John  Wood  Andrews  and  Gyrus 
Andrews,  both  of  Long  Bennington  aforesaid,  on  the  ground  that  the 
respondents  John  Wood  Andrews  and  Cyrus  Andrews  were  under- 
rated in  respect  of  the  yearly  value  of  the  house  and  land  occupied  by 
them  in  the  said  parish. 

2.  The  parish  of  Long  Bennington  was  enclosed  under  an  act  of  the 
84  G.  8,  c.  40,  intituled  "  An  act  for  dividing,  allotting,  and  enclosing 
the  open  fields,  meadows,  pastures,  commonable  lands,  and  waste 
grounds  within  the  parishes  of  Long  Bennington  and  Foston,  in  the 
county  of  Lincoln,  This  act  was  to  be  taken  as  forming  part  of  the 
case  and  was  to  be  referred  to  by  either  party. 

8.  By  that  act, — after  reciting  that  Sir  W.  Manners,  Bart.,  was 
4,oQq  impropriator  or  owner  of  and  entitled  to  *receive  and  take  such 
^  tithes  arising  within  the  said  parishes  of  Long  Bennington  and 
Foston,  or  customary  payment  in  lieu  thereof,  as  were  of  right  due 
and  payable  to  the  impropriator  of  such  parishes,  and  that  the  Bev. 
Bobert  Lock,  clerk,  was  vicar  of  the  vicarage  of  the  said  parishes,  and 
as  such  was  entitled  to  receive  and  take  such  tithes  arising  within  the 
said  parishes,  or  customary  payment  in  lieu  thereof,  as  were  of  right 
due  and  payable  to  the  vicar  of  the  said  vicarage  for  the  time  being, — 
it  was  enacted  that  the  said  commissioners  should,  and  they  were 
thereby  required,  as  soon  after  the  survey  therein  previously  mentioned 
should  have  been  laid  before  them  as  conveniently  might  be  (after 
setting  out  public  drains,  and  public  and  private  roads  and  ways,  and 
lands  for  getting  materials  for  repairing  thereof,  as  thereinbefore  was 
mentioned),  to  set  out  from  the  then  residue  of  the  lands  and  grounds 
by  that  act  directed  to  be  divided  and  enclosed,  two  or  more  plots  or 
parcels  of  land  in  the  parish  of  Long  Bennington  aforesaid,  and  one  or 
more  plot  or  parcel,  plots  or  parcels,  of  land  in  the  parish  of  Foston 
aforesaid,  which  in  the  judgment  of  the  said  commissioners  should  be 
equal  in  value  to  one  fifth  part  of  all  the  lands  that  were  open  and 
unenclosed,  lying  within  the  respective  boundaries  of  the  then  open 
arable  fields,  and  to  one  fifth  part  of  the  several  ancient  enclosures  and 
homesteads  within  the  said  respective  parishes  that  were  arable,  and 
to  one  eighth  part  of  the  residue  of  the  lands  and  grounds  (except  glebe 
land)  lying  and  being  within  the  said  parishes  respectively  subject  or 
liable  to  the  payment  of  tithes  in  kind,  or  to  any  modus  or  composition 
in  lieu  thereof;  and  that  the  lands  so  to  be  set  out  as  aforesaid  should 


COMMON  BENCH  REPORTS.    (16  J.  SCOTT.    N.  S.)  39 

be  deemed,  taken,  and  considered  as  equal  to  the  yalue  of,  and  should 
be  accepted  in  full  bar,  satisfaction,  and  compensation  of  and  for  all 
tithes  both  *great  and  small,  and  all  compositions  and  payments  p^^q 
in  lieu  of  tithes,  arising,  renewing,  or  payable  within  the  said  ^ 
parishes  of  Long  Bennington  and  Foston  (Easter  offerings,  mortuaries, 
and  other  surplice-fees,  which  were  thereby  reserved  to  the  said  vicar 
of  Long  Bennington  and  Foston  only  excepted):  And  it  was  thereby 
also  enacted,  that,  out  of  the  same  lands  so  to  be  set  out  in  lieu  of 
tithes  in  the  said  parish  of  Long  Bennington  as  aforesaid,  the  said 
commissioners  should,  and  they  were  thereby  required  to,  allot  unto 
the  said  Robert  Lock  and  his  successors,  vicars  as  aforesaid,  two  plots 
or  parcels  of  land  in  the  parish  of  Long  Bennington  aforesaid,  con- 
taining together  thirty  acres,  statute  measure,  five  acres  whereof  should 
be  situate  in  a  place  called  The  Green  (to  adjoin  the  turnpike-road), 
opposite  or  nearly  so  to  the  dwelling-house  of  John  Remington,  and 
the  residue  thereof  at  no  greater  distance  than  half  a  mile  from  the 
said  five  acres:  and  that  all  the  residue  of  the  said  land  to  be  set  out 
for  tithes  as  aforesaid  should  be  allotted  to  the  said  Sir  W.  Manners, 
or  his  heirs,  subject  nevertheless  to  the  payment  of  the  corn-rents  there- 
inafter reserved:  And  the  said  commissioners  were  thereby  required 
to  ascertain  what  part  of  the  said  lands  so  to  be  set  out  for  tithes 
as  aforesaid  within  the  said  parish  of  Long  Bennington  should  (with 
the  said  thirty  acres  thereinbefore  directed  to  be  allotted  to  the  said 
Robert  Lock  and  his  successors,  vicars  as  aforesaid),  in  their  judgment 
be  a  fair  and  equitable  compensation  for  the  vicarial  tithes,  and  other 
payments  in  lieu  of  tithes,  arising  or  payable  within  the  parish  of  Long 
Bennington  aforesaid,  to  the  said  vicar  of  Long  Bennington  and  Foston 
aforesaid,  and  what  part  of  the  same  lands  within  the  parish  of  Foston 
aforesaid  should  in  their  judgment  be  a  fair  and  equitable  compensation 
for  the  vicarial  tithes  and  other  payments  in  lieu  of  tithes  ^arising  n^^^ 
or  payable  within  the  parish  of  Foston  aforesaid  to  the  said  '- 
vicar :  And  it  was  further  enacted  that  the  said  vicar,  in  lieu  of  such 
parts  or  proportions  of  land,  and  of  the  vicarial  tithes  appertaining  to 
the  said  vicarage,  should  have  and  be  entitled  as  well  to  the  said  thirty 
acres  thereinbefore  directed  to  be  allotted  to  him  as  to  the  corn-rents 
to  be  ascertained  and  paid  in  manner  thereinafter  mentioned,  that  is  to 
say,  the  said  commissioners  should  from  the  London  Gazette,  and  by 
such  other  ways  and  means  as  they  should  think  most  proper,  inquire 
what  had  been  the  average  price  of  good  marketable  wheat  in  the 
county  of  Lincoln  during  the  term  of  twenty-one  years  next  preceding 
the  passing  that  act,  and  should  in  and  by  their  their  said  award 
ascertain  and  set  forth  what  respective  quantities  should  in  their 
judgment  (according  to  such  average  price  as  aforesaid)  be  equal  to 
the  yearly  value  of  the  lands  in  each  of  the  said  respective  parishes 
(except  the  said  thirty  acres  thereinbefore  directed  to  be  allotted  to  the 
said  Robert  Lock),  to  be  ascertained  as  the  &ir  and  equitable  compen- 
sation for  the  vicarial  tithes,  and  other  payments  in  lieu  of  tithes, 
appertaining  to  the  said  vicarage ;  and  that  there  should  be  paid  and 
payable  to  the  vicar  of  the  said  parishes  of  Long  Bennington  and  Fos- 
ton, and  his  successors,  for  ever,  out  of  the  whole  of  the  lands  thereby 
directed  to  be  allotted  to  the  said  Sir  W.  Manners,  for  tithes  within 
the  parish  of  Long  Bennington  aforesaid,  according  to  the  value  of 
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the  vicarial  tithes,  and  other  payments  in  lieu  of  tithes,  arising  within 
the  same  parish,  and  appertaining  to  the  said  vicarage,  such  sum  of 
money  as  should  be  equal  to  the  value  of  the  quantity  of  wheat  so  to 
be  ascertained  according  to  the  average  price  aforesaid,  and  out  of  the 
whole  of  the  lands  thereby  directed  to  be  allotted  to  tlie  said  Sir  W. 
*421  M*^""®^^  f^^  tithes  within  the  parish  of  Foston  'aforesaid,  accord- 
-'  ing  to  the  value  of  the  vicarial  tithes  and  other  payments  in 
lieu  of  tithes  within  the  same  parish,  and  appertaining  to  the  said 
vicarage,  such  sum  of  money  as  should  be  equal  to  the  value  of  the 
quantity  of  wheat  so  to  be  ascertained  according  to  the  average  price 
aforesaid ;  which  said  respective  rents  or  sums  of  money  should  be 
payable  and  paid  to  said  vicar  and  his  successors  either  at  the  vicarage- 
house  in  the  parish  of  Long  Bennington  aforesaid,  or  at  such  other 
place  or  places  within  the  said  respective  parishes,  or  either  of  them, 
as  the  vicar  thereof  for  the  time  being  should  appoint,  by  four  equal 
quarterly  payments  in  every  year,  for  ever,  that  is  to  say,  the  25th 
aay  of  December,  the  25th  day  of  March,  the  24th  day  of  June,  and 
the  29th  day  of  September,  clear  of  all  parochial  taxes,  rates,  dues,  and 
assessments  whatsoever  (and  the  amount  of  the  land-tax  to  be  paid  in 
respect  thereof  to  be  ascertained  according  to  the  proportion  in  which 
the  lands  respectively  charged  therewith  should  contribute);  the  first 
payment  whereof  should  grow  due  and  be  made  on  the  25th  day  of 
December  next  after  the  execution  of  the  said  award,  or  such  earlier 
quarterly  day  of  payment  as  the  said  commissioners  should  by  any 
writing  under  their  hands  direct  or  appoint:  And  it  was  enacted  that 
the  tithes  in  lieu  whereof  the  said  thirty  acres  of  land  were  there- 
inbefore directed  to  be  allotted,  and  such  rents  were  to  be  paid,  should 
cease  and  be  for  ever  extinguished  on  or  before  the  29th  of  September, 
or  such  earlier  quarterly  day  as  should  next  precede  the  first  quarterly 
payment. 

4.  The  commissioners  accordingly  by  their  award  set  out  684  acres, 
2  roods,  and  28  perches,  in  the  parish  of  Long  Bennington,  being, 
with  certain  herbage  also  awarded  to  the  impropriator,  in  their  judg- 
ment equal  in  value  to  one-fifth  part  of  all  the  lands  that  were 
^jQ^   *then  open  and  unenclosed  lying  within  the  boundaries  of  the 

J  then  open  arable  fields,  and  to  one-eighth  part  of  all  the  residue 
of  the  lands  and  grounds  lying  and  being  within  the  said  parish  sub- 
ject or  liable  to  the  payment  of  tithes  in  kind,  or  to  any  modus  or 
composition  in  lieu  thereof  (none  of  the  titheable  parts  of  the  ancient 
enclosures  and  homesteads  being  then  arable),  and  declared  that  the 
said  lands  so  set  out,  were,  according  to  the  directions  of  the  said  act, 
to  be  deemed,  taken,  and  considered  as  equal  to  the  value  of,  and  to 
be  accepted  in  full  bar,  satisfaction,  and  compensation  of  and  for,  all 
tithes  both  great  and  small,  and  all  compositions  and  payments  in  lieu 
of  tithes,  arising,  renewing,  or  payable  within  the  saia  parish  of  Long 
Bennington  (Easter-offerings,  mortuaries,  and  surplice-fees,  which 
were  by  the  said  act  reserved  to  the  said  vicar  of  Long  Bennington 
and  Foston,  only  excepted). 

5.  The  commissioners  allotted  to  the  vicar  of  the  said  parishes  thirty 
acres,  part  of  the  said  684  acres,  2  roods,  and  28  perches,  and  they 
awarded  the  residue  of  the  said  last-mentioned  lands  to  Sir  W.  Man- 
ners, as  impropriator,  subject  nevertheless  to  the  payment  of  the  sum 
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of  147i.  168.  6d.  by  the  year  to  the  said  Robert  Lock  and  his  successors, 
the  vicars  as  aforesaid,  as  a  corn-rent  or  yearly  payment  of  money,  to 
be  paid  by  four  equal  quarterly  payments,  clear  of  all  parochial  taxes, 
rates,  dues,  and  assessments  whatsoever,  except  the  land-tax ;  which 
said  yearly  sum  of  147^.  16«.  6o?.,  together  with  the  said  thirty  acres 
awarded  to  the  said  vicar,  they  declared  to  be  in  their  judgment  a 
fair  and  equitable  compensation  for  the  vicarial  tithes  and  other  pay- 
ments in  lieu  of  tithes  appertaining  to  the  said  vicarage,  arising  or 
payable  within  the  parish  of  Long  Bennington  aforesaid  to  the  said 
vicar. 

6.  The  commissioners  further  declared  that  70  *quarter8,  8  r^^j 
bushels,  4  quarts,  and  1  pint,  of  good  marketable  wheat  were,  '• 
according  to  the  then  ascertained  average  price  of  5a.  3c?.  per  bushel, 
equal  to  the  said  yearly  sum  of  147/.  16a.  6d.;  and,  in  further  pursu- 
ance of  the  said  act,  they  declared  the  mode  in  which  the  value  of  the 
said  corn-rent  should  be  reascertained  from  time  to  time. 

7.  From  the  making  of  the  said  award,  the  vicar  of  Long  Bennin^^- 
ton  and  Foston  has  always  been  assessed  to  the  poor-rate  for  the  pariish 
of  Long  Bennington  in  respect  of  the  thirty  acres  so  awarded  to  him 
aa  aforesaid :  but  he  has  not  of  late  years  been  assessed  to  the  poor- 
rate  for  the  parish  in  respect  of  his  said  corn-rent.  The  occupier  of 
the  land  allotted  to  the  impropriator  as  aforesaid  has  always  been 
assessed  to  the  said  poor-rate  in  respect  of  the  said  land  since  the  said 
award:  bat  it  cannot  be  ascertained  whether,  in  estimating  the  rate- 
able value  of  the  said  land,  any  deduction  has  ever  been  claimed  or 
made  in  respect  of  the  corn-rent  so  charged  thereon  as  aforesaid. 

8.  The  present  value  of  the  said  corn-rent,  ascertained  by  the  mode 
prescribed  by  the  said  act,  is  204Z.  14^.  Od. 

9.  At  the  time  of  the  coming  into  operation  of  the  Union  Assess- 
ment Committee  Act,  1862,  25  &  26  Vict.  c.  103,  the  land  so  allotted 
to  the  impropriator  was  in  the  occupation  of  the  respondents  John 
Wood  Andrews  and  Cyrus  Andrews,  and  is  the  land  mentioned  in 
the  notice  and  ground  of  appeal  already  referred  to. 

10.  In  pursuance  of  the  last-mentioned  act,  the  churchwardens  and 
overseers  of  the  poor  of  the  parish  of  Long  Bennington  made  a  list 
of  all  the  rateable  hereditaments  in  their  parish,  with  the  annual  value 
thereof  respectively,  including  therein  the  house  and  land  in  the  occu- 
pation of  the  respondents  John  Wood  *Andrews  and  Cyrus  ^^^f^ 
Andrews,  which  were  assessed  at  the  full  annual  value  of  the  ^ 
said  house  and  land,  without  making  any  deduction  or  allowance  in 
respect  of  the  corn-rent  charged  on  the  said  land  by  the  said  enclo- 
sure-act and  award.  The  parish  oflScers  in  fact  valued  the  house  and 
land  just  as  if  they  were  tithe- free  and  were  not  charged  with  any 
corn-rent. 

11.  The  respondents  John  Wood  Andrews  and  Cyrus  Andrews  gave 
to  the  assessment  committee  of  the  Newark  Union,  in  which  union 
Long  Bennington  is  situate,  and  to  the  overseers  of  the  parish,  notice  in 
writing  that  they  objected  to  the  valuation  list,  and  claimed,  that,  in 
ft^essing  the  rateable  value  of  the  said  house  and  land,  the  amount  of 
the  corn-rent  which  they  paid  to  the  vicar  under  the  enclosure-act  should 
be  deducted. 

12.  The  committee  admitted  the  objection,  and  amended  the  val- 
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But  I  do  not  see  that  such  a  consequence  will  necessarily  follow;  for, 
the  occupiers  of  the  allotted  lands,  which  are  made  tithe-free,  will  be 
rated  higher  on  that  account."  [Eble,  C.  J. — Is  a  rent-charge  rate- 
able under  the  statute  of  Elizabeth  ?  Poland. — Not  in  terms.]  An 
annual  payment  awarded  to  the  rector  or  vicar,  under  an  enclosure 
act,  in  lieu  of  tithes,  was  always  held  liable  to  be  rated,  in  the  absence 
of  express  words  of  exemption :  Lowndes  v.  Home,  2  W.  Bl.  1252  ; 
The  King  v.  Boldero,  4  B.  &  C.  467  (E.  C.  L.  R.  vol.  10),  6  D.  &  R.  557. 
This  is  a  rent  payable  out  of  land  substituted  for  the  tithes.  In 
Chanter  v.  Glubb,  9  B.  &  C.  479  (E.  C.  L.  R.  vol.  17),  4  M.  &  R.  834,  A., 
being  lessee  of  tithes,  compounded  for  them  with  the  respective  occu- 
piers, by  parol  agreements,  under  which  they  retained  the  tithes 
accruing  on  their  respective  lands  to  their  own  use,  with  the  remain- 
ing nine  parts,  from  which  no  severance  took  place.  The  tithes  were 
not  bargained  and  sold  when  at  maturity,  but  the  agreements  were 
prospective,  and  had  no  reference  either  to  any  specific  mode  of 
cultivating  the  lands  or  to  the  amount  of  produce  in  any  particular 
year.  The  composition-money  was  paid  half-yearly.  And  it  was 
held  that  the  lessee  was  an  occupier  of  tithes  within  the  meaning  of 
those  words  in  the  highway  acts,  and  liable  to  be  rated  as  such.  In 
The  King  v.  The  Churchwardens  &c.  of  Qreat  Hambleton,  1  Ad.  k  E. 
146  (E.  C.  L.  R.  vol.  28),  an  act  of  parliament  enacted  that  the  tithes  of 
a  parish  should  be  held  in  fee  by  A.,  who  was  owner  of  part  of  the 
*501  ^^°^^  ^^  *^^^  parish,  and  that  all  A.'s  lands  in  the  parish  should 
-'  be  charged  with  an  annuity  payable  to  the  vicar  for  the  time 
being,  who  had  previously  enjoyed  the  small  tithes,  and  who,  by  an 
agreement  recited  in  the  act,  was  to  receive  such  annuity  in  lieu  of 
all  his  vicarial  dues :  and  it  was  held  that  the  vicar  was  not  rateable 
to  the  poor  in  respect  of  such  annuity,  for  that  the  tithes  were  not 
extinguished.  There  were  no  words  there  exempting  the  annuity 
from  the  payment  of  tithes. 

Poland,  for  the  respondents.(a) — The  question  is  almost  conclud* 
ed  by  the  Parochial  Assessment  Act,  6  &  7  W.  4»  c.  96,  and  the 
Union  Assessment  Act,  25  &  26  Vict.  c.  103,  the  15th  section  of 
which  latter  act  defines  "gross  estimated  rental"  to  be,  "the  rent 
at  which  the  hereditaments  might  reasonably  be  expected  to  let 
from  year  to  year,  free  of  all  usual  tenants'  rates  and  taxes,  and 
tithe-commutation  rent-charge,  if  any."  It  is  difficult  to  see  how 
this  corn-rent  under  the  local  act  can  be  anything  different  from 
the  tithe-commutation  rent-charge  under  the  general  act.  The 
value  of  the  land  is  diminished  by  the  amount  of  the  charge  upon  it, 
whichever  it  is.  An  apportionment  is  made  in  respect  of  the  tithes 
great  and  small.  The  vicar  is  to  have  30  acres  of  land  and  a  corn- 
rent,  to  be  ascertained  in  a  particular  way,  and  to  be  payable  out  of 
certain  other  lands  "clear  of  all  parochial  taxes,  rates,  dues,  and 
^p.^^    assessments   whatsoever."     But  *for  these   words,   the  vicar 

•'    would  be  rateable  in  respect  of  this  rent-charge.    He  ia  clearly 

(a)  The  points  marked  for  argnmont  on  the  part  of  the  reapondentf  were  as  follows : — 
« 1.  That  the  '  eorn-rent'  mentioned  in  the  case  is  a  *  tiihe-eommntation  teni-oharge'  withla 

the  meaniqg  of  the  6  A  7  W.  4,  e.  96,  s.  1,  and  25  A  26  Viet  c.  103,  s.  16 : 
**  2.  That,  in  estimating  the  annual  value  of  the  said  house  and  land  for  the  purpose  of  rating, 

khe  amount  of  the  corn-rent  paid  to  the  rioar  in  lieu  of  title  ought  to  he  deducted : 
'  «3.  That  the  rate  was  properl/  made,  and  ought  to  be  eonflrmed." 
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rateable  in  respect  of  the  80  acres ;  and,  if  the  rest  of  the  vicarial 
tithes  had  been  commuted  for  land,  he  would  have  been  rateable  in 
respect  of  that  also.  In  The  King  v.  Joddrell,  1  B.  &  Ad.  403  (E.  C. 
L  B.  vol.  20),  Park,  J.,  in  delivering  the  judgment  of  the  court,  says : 
"The  great  point  to  be  aimed  at  in  every  rate  is  equality;  and,  what- 
ever  is  the  proportion  at  which,  according  to  its  true  rateable  value, 
any  property  is  rated,  is  the  proportion  in  which  every  other  property 
ought  to  be  rated.  The  first  thing  upon  evisry  rate,  therefore,  is,  to 
ascertain  the  true  rateable  value  of  every  property  upon  which  the 
rate  is  to  be  imposed,  and  next  to  see  upon  what  portion  of  that  value 
a  rate  is  in  fact  imposed.  In  the  case  of  land,  the  rateable  value  is  the 
amount  of  the  annual  average  profit  or  value  of  the  land  after -every 
oatgoing  is  paid  and  every  proper  allowance  made :  not,  however,  in- 
cladiog  the  interest  of  capital,  as  the  sessions  have  done,  for  that  is  a 
part  of  the  profit.  Tithe  is  an  outgoing,  and  therefore  the  corn-rent 
or  compensation  for  tithe  in  this  case  is  not  to  be  added  to  the  amount 
upon  which  the  fisirmer  is  rateable;  and,  in  respect  of  that  portion  of 
the  annual  profit  or  value  which  consists  of  tithe  or  corn-rent,  the 
rector  is  himself  to  be  assessed."  If,  therefore,  this  is  a  tithe  rent- 
charge,  there  is  an  end  of  the  argument.  Lord  Denman  says  in  The 
Queen  v.  Lumsdaine,  10  Ad.  &  E.  157, 160  (E.  C.  L.  R.  vol.  87)  2  P.  & 
D.  219,  that  the  object  of  the  Parochial  Assessment  Act  was  not  to 
introduce  any  new  principle  of  rating,  but  to  affirm  that  which  had 
been  already  established  by  the  decisions  of  the  court.  In  The 
Queen  v.  Capel,  12  Ad.  &  E.  882  (E.  C.  L.  R.  vol.  40),  4  P.  &  D.  87,  it 
was  held,  that,  under  the  statute  6  &  7  W.  4,  c.  96,  s.  1,  the  vicar  of 
a  parish,  receiving  composition  for  small  tithes,  is  to  be  rated  on  such 
receipt  in  the  same  way  as  the  occupier  of  land;  *that  is,  on  ^^ein 
the  sum  for  which  the  same  would  let,  free  from  tenants'  rates  *- 
and  taxes  and  ecclesiastical  dues.  In  The  King  v.  Boldero,  4  B.  &  C. 
467  (E.  C.  L.  R.  vol.  10),  6  D.  &  R.  557,  Bayley,  J.,  says :  "  It  is  per- 
fectly clear  that  tithes  are  rateable  to  the  poor ;  but  this  question 
arises  upon  an  act  passed  in  the  39  G.  3,  extinguishing  tithes  in  the 
parish  of  Gallon,  and  securing  to  the  rector  ascertain  annual  payment 
m  lieu  of  them.  Before  that  time,  Lowndes  v.  Home,  2  W.  Bl.  1252, 
The  King  v.  Toms,  Dougl.  401,  and  Rann  v.  Picking,  Cald.  196,  had 
been  determined;  from  which  cases  this  principle  may  be  collected, 
that  if,  under  an  enclosure  act,  a  sum  of  money  is  given  to  the  rector 
or  vicar,  in  lieu  of  tithes  which  were  rateable,  that  money  will  also 
be  rateable,  unless  the  liability  is  taken  away  by  express  words  in  the 
statute."  The  principle  of  rating  anterior  to  the  Parochial  Assess- 
ment Act  is  also  fully  considered  in  The  King  v.  Adaraes,  4  B.  &  Ad. 
61  (E.  a  L.  R.  vol.  24).  In  The  Queen  v.  Shaw,  12  Q.  B.  41 9  (E.  C.  L. 
R.  vol.  64)  the  tithes  were  not  extinguished.  In  The  King  v.  The 
Churchwardens  &c.  of  Great  Hambleton,  1  Ad.  &  E.  145  (E.  C.  L.  R. 
vol  28),  the  tithes  were  to  remain  in  the  owner  of  the  land,  and  were 
still  rateable.  It  was  a  mere  arrangement  between  the  parties,  by 
means  of  which  they  could  not  escape  from  the  liability  of  being 
rated.  The  same  considerations  apply  to  the  Union  Assessment  Act, 
25  k  26  Vict.  c.  103. 

Gave  was  not  called  upon  to  reply. 

£klb,  C.  J. — After  listening  attentively  to  the  able  argument  of 
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Mr.  Poland,  I  have  come  to  the  conclusion,  that,  upon  the  provisions 
of  the  enclosure  act  of  84  G.  3,  c.  40,  the  appellant  is  entitled  to  our 
judgment.  It  appears  that,  in  the  parish  of  Long  Bennington,  in 
the  county  of  Lincoln,  an  enclosure  took  place  under  an  act  of  parlia* 
^^gn  ment  by  which  the  commissioners  were  to  allot  ^certain  lands 
^  J  to  the  lay  impropriator  and  to  the  vicar  respectively  in  lieu  of 
the  rectorial  and  vicarial  tithes;  and  it  was  provided  that  there  should 
also  be  paid  to  the  vicar  and  his  successors,  for  ever,  out  of  the  lands 
thereby  directed  to  be  allotted  to  the  lay  impropriator,  for  tithes  with- 
in the  parish,  according  to  the  value  of  the  vicarial  tithes  arising 
within  the  parish  and  appertaining  to  the  said  vicarage,  a  certain 
corn-rent,  to  be  paid  quarterly  "clear  of  all  parochial  taxes,  rates, 
dues,  and  assessments  whatsoever ;"  and  it  was  enacted  that  the  tithes 
in  lieu  whereof  the  said  thirty  acres  of  land  was  therein  before  direct- 
ed to  be  allotted,  and  such  rent  was  to  be  paid,  should  cease  and  be 
for  ever  extinguished  on  or  before  a  certain  day.  One  thing  is  clear, 
viz.  that,  if  the  statute  had  not  provided  that  this  corn-rent  should  be 
clear  of  all  parochial  taxes,  rates,  and  assessments,  it  would  have 
been  rateable,  as  being  a  parliamentary  composition  in  lieu  of  tithes, 
which,  according  to  numerous  decisions,  would  be  liable  to  be  rated, 
as  the  tithes  themselves  would  have  been.  Mr.  Poland  has  endeavour- 
ed with  much  force  to  convince  us  that  this  corn-rent  bears  a  strong 
analogy  to  a  tithe-commutation  rent-charge,  which  is  by  the  69th 
section  of  the  6  &  7  W.  4,  c.  71,  declared  to  be  "subject  to  all  parlia- 
mentary, parochial,  and  county  arid  other  rates,  charges,  and  assess- 
ments, in  like  manner  as  the  tithes  commuted  for  such  rent-charge 
have  heretofore  been  subject,"  and  which  is  by  the  1st  section  of  the 
Parochial  Assessment  Act,  6  &  7  W.  4,  c.  96,  to  be  deducted  by  the 
occupier  of  the  land,  in  ascertaining  the  net  annual  value  at  which  he 
is  to  be  assessed.  This  corn-rent  is  clearly  a  payment  in  lieu  of 
tithes.  The  local  act  has  exempted  the  vicar  from  liability  to  be 
rated  in  respect  of  it,  and,  as  the  appellant  contends,  has  cast  that 

*ii41  ^^^'^^^'^y  'ipoQ  ^^^  1*^<1«  I  fiilly  *admit  all  the  cases  which 
-I  have  held  that  tithes  are  rateable,  that  when  let  the  lessee  is 
rateable  as  an  occupier,  and  that  the  composition  in  lieu  of  tithes  was 
also  rateable.  But  my  judgment  turns  entirely  upon  the  effect  of  the 
statute  which  created  this  corn-rent.  Now,  it  would  clearly  be  an 
unjust  thing  on  the  part  of  the  legislature,  where  a  large  sum  is  to  be 
raised  by  contribution  among  the  occupiers  of  land  in  a  parish,  to  ex- 
empt any  portion  of  it  from  contributing  its  share  to  the  common  bur- 
then. That  would  be  being  beneficent  at  the"  expense  of  the  other 
contributors.  Every  exemption  from  a  common  burthen  is  in  reality 
an  injustice.  The  presumption,  therefore,  is  strongly  against  the 
legislature  doing  sucn  a  thing :  and,  if  it  be  possible  so  to  construe  a 
statute  as  to  avoid  such  injustice,  we  ought  to  do  so.  Mr.  Poland 
says  that  the  legislature  here  intended  to  favour  the  vicar  by  simply 
exempting  him  from  liability  to  be  rated.  But  that  would  be  giving 
him  a  boon  at  the  expense  of  the  rest  of  the  occupiers.  The  thing  to 
be  done  in  the  case  of  an  enclosure,  is,  to  give  land  in  lieu  of  the 
tithes.  Now,  how  was  the  land  to  be  disposed  of  here  7  The  whole 
of  it, — putting  aside  the  thirty  acres, — was  to  go  to  the  lay-impropri- 
ator,  in  lieu  of  both  rectorial  and  vicarial  tithes.     How,  then,  was 
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tbe  vicar  to  be  compensated  for  tbe  loss  of  his  tithes?  The  commis- 
sioners are  directed  to  ascertain  what  part  of  the  entire  lands  set  out 
in  lien  of  tithes  would  in  their  judgment  be  a  fair  and  equitable  com- 
pensation for  the  vicarial  tithes;  and  in  lieu  of  such  portion  of  the 
land  the  vicar  was  to  receive  a  corn-rent,  to  be  measured  and  ascer- 
tained in  the  ordinary  manner.  In  other  words,  the  commissioners 
were  to  award  to  the  vicar  a  money  payment  which  should  be  equal 
to  the  proportion  which  the  vicarial  tithes  bore  to  the  rectorial  tithes. 
As  between  the  vicar  and  the  rector  and  the  rest  of  the  *parish,  r^^ 
the  commissioners  were  bound  in  duty  to  deal  with  the  matter  '- 
in  accordance  with  the  spirit  of  the  Tithe  Commutation  Act.  It  was 
probably  thought  better  that  the  vicar  should  not  be  exposed  to  the 
risks  and  anxieties  inseparable  from-agricultural  pursuits,  and  to  give 
him  a  money  payipent  instead  of  an  allotment  of  land.  It  is  in  effect 
giving  the  lay-rector  a  statutory  lease  of  the  land  for  ever,  charged 
with  what  the  commissioners  should  find  to  be  a  fair  rack-rent  in  case 
the  land  had  been  so  let.  If  the  land  had  been  let  to  the  I  ay- rector, 
be  would  have  been  the  occupier,  and  subject  to  all  the  burthens 
usually  borne  by  an  occupier  of  land ;  and  the  amount  of  rent  is  cal- 
culated with  reference  to  those  burthens.  Gross  injustice  it  would 
be  for  us  to  shift  the  burthen  on  the  occupier  of  the  vicarial  lands,  if 
the  statute  were  not  capable  of  the  construction  which  I  put  upon  it. 
But  it  appears  to  me  that  that  is  the  only  sensible  construction  of 
which  it  is  susceptible;  and,  founding  my  judgment  upon  the  words 
of  the  act,  I  come  to  the  conclusion  that  the  appellant  is  entitled  to 
succeed. 

Williams,  J. — I  am  of  the  same  opinion.  I  think  it  was  not  the 
intention  of  the  local  enclosure  act  to  give  a  bounty  to  the  vicar  by 
exempting  his  tithes  from  liability  to  rates,  or  to  deprive  the  parish 
of  the  benefit  of  the  rates.  The  act  exempts  the  corn-rent  to  be  paid 
to  the  vicar  from  rates.  But,  in  measuring  the  amount  of  the  rent, 
tbe  commissioners  are  to  give  him,  not  a  full  equivalent  for  the  value 
of  the  land  to  be  allotted  in  lieu  of  the  vicarial  tithes,  but  the  value 
after  deducting  the  rates  to  which  he  was  before  liable  in  respect  of 
bis  tithes.  In  substance,  therefore,  the  vicar  is  still  chargeable  with 
rates;  for,  he  receives  the  rent  which  is  substituted  for  them,  minus 
tbe  rates.  And  it  is  no  hardship  on  the  occupier  of  the  vicarial 
*lands  that  they  should  be  assessed  to  their  full  annual  value,  r^f-^ 
He  has  in  effect  been  compensated  for  this  in  respect  of  the  ^ 
vicarial  tithes,  because  the  burthen  on  his  land  is  so  much  the  less  by 
tbe  amount  of  these  rates.  That  being  so,  it  follows  that,  if  the  6  &  7 
W.  4,  c.  98,  had  never  passed,  he  would  not  have  had  any  right  to 
claim  an  allowance  in  respect  of  this  corn-rent:  and  that  statute  has 
made  no  difference  in  the  principle  of  rating.  The  corn-rent  is  not  a 
tithe-commutation  rent-charge  within  the  meaning  or  intention  of  the 
act. 

WiLLES,  J. — ^I  am  of  the  same  opinion.  The  act  of  34  Gr.  3,  c.  40, 
is  not  an  act  which  professed  to  deal  with  rates  generally ;  nor  was  it 
intended  in  any  way  to  interfere  with  the  general  law  that  land  and 
tithes  are  both  rateable.  It  was  thought  convenient  that  the  rent- 
charge  to  be  reserved  to  the  vicar  in  lieu  of  his  tithes  should  be  re- 
served to  him  free  from  rates.     But  that  circumstance  was  to  be 
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taken  into  consideration  in  estimating  its  amount.  There  was  no  in- 
tention to  give  the  vicar  a  benefit  beyond  what  he  enjoyed  before. 
In  lieu  of  the  vicarial  tithes,  the  vicar  gets  thirty  acres  of  land  which 
is  rateable,  and  a  rent-charge  which  is  not  rateable.  But  the  rates 
must  be  paid  by  somebody,  unless  it  plainly  appears  that  the  statute 
has  let  them  drop  altogether.  By  whom,  then,  are  they  to  be  paid? 
The  history  of  these  acts  shows  by  whom.  One  of  the  earliest  cases 
on  the  subject  is  that  of  Lowndes  v.  Home,  2  W.  Bl.  1252,  which 
arose  upon  an  enclosure  act  of  12  G.  3,  o.  6,  which  enacted  that  an 
allotment  of  common  field  land  should  be  made  to  the  rector  in  lieu 
of  the  tithes  issuing  out  of  the  old  enclosures,  in  the  parish,  or,  where 
the  owners  of  such  old  enclosures  had  none,  or  not  sufficient  land  in 
the  common  fields  to  make  sueh  allotment,  they  should  pay  such 
^pjy-^  annual  sum  to  the  rector  as  the  *commissiopers  should  award, 
^  with  power  for  the  rector  to  distrain  for  the  same,  &c.  The 
question  was,  whether  the  rector  was  liable  to  be  assessed  to  the  poor- 
rate  in  respect  of  such  annual  sum.  The  court  held  that  he  was. 
Mr.  Justice  Blackstone  says :  "  The  act  does  not  say  '  it  shall  issue 
out  of  the  lands,'  but  that,  in  lieu  of  the  tithes  issuing  out  of  the 
lands,  *the  owner  shall  pay  a  sum  of  money,'  and  superadds  a  power 
of  distress  by  way  of  remedy.  The  landowner  who  pays  this  sum  is 
entitled  to  a  rateable  abatement  for  himself  or  tenant  out  of  the  poor- 
rate,  in  like  mannec  as  if  he  annually  compounded  for  his  tithes." 
The  local  act  now  under  consideration  was  passed  a  very  few  years 
after  the  date  of  that  decision:  and  I  cannot  help  thinking  it  must 
have  been  present  to  the  mind  of  the  person  who  drew  the  act.  The 
words  are  not,  "  clear  of  all  parochial  taxes,"  &c.,  but,  "  payable  and 
paid  to  the  said  vicar  free  and  clear,"  &c., — showing  that  the  burthen 
of  the  rates  was  intended  to  be  cast  upon  the  person  paying  the  rent. 
The  rate  must  be  amended  by  increasing  the  rateable  value  of  the 
premises  in  question  in  the  manner  stated  in  the  case. 

Keating,  J.,  had  gone  to  Chambers  before  the  argument  was  con- 
cluded. 

Gave  asked  for  costs. 

Poland,  for  the  respondents,  submitted  that  it  was  not  a  case  for 
costs,  inasmuch  as  they  appeared  to  sustain  the  decision  of  the  assess- 
ment committee,  and  the  question  one  reasonably  admitting  of  doubt. 

Per  Curiam. — There  is  nothing  in  the  circumstances  to  take  this 
case  out  of  the  ordinary  rule.  The  appellant  must  have  costs  against 
the  Messrs.  Andrews,  who  are  virtually  the  respondents. 

Judgment  for  the  appellant,  with  costs. 


»KQi     *BORROWMAN  and  Another  v.  ROSSEL  and  Another. 
^^^  Feb.  5, 

To  a  eoant  for  not  aoeepiing  petroleam  pnnaant  to  contraet  bj  bought  and  told-notes,  the 
defendftnt«  pleaded,  bj  waj  of  eqnirable  defenoe,  that  the  real  contract  wai  not  that  which  waa 
contained  in  the  bought  and  flold-notei,  but  was  aoontraot  for  150  oaaei  of  refined  petroleum  to 
agree  with  a  lample  ihown  by  the  brokerfl  at  the  time  of  making  the  contract,  and  that  the 
brokerf,  who  were  acting  ai  agents  for  both  parties,  in  drawing  up  the  contract,  by  mistake 
omitted  to  state  therein  that  the  sale  was  by  sample;  that  the  mistake  waa  not  discovered  until 
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•fter  the  defendants  had  received  a  portion  of  the  petroleam ;  that  the  plaintiflfe  were  never 
Ridj  and  williDg  to  deliver  to  the  defendante  any  caaea  of  petroleum  aa  the  petroleam  they  ao 
agreed  to  aelt,  eicept  a  certain  lot  of  150  caaea;  that  the  petroleam  which  the  plaintiffa  were 
10  ready  and  willing  to  sell  in  fact  did  not  agree  with  the  aample,  hut  waa  greatly  inferior 
thereto,  and  of  leaa  valae;  and  that,  aa  aoon  aa  the  defendanta  diacovered  that  fact,  they 
iifofed  to  receive  any  more  of  it,  and  gave  notioe  of  auoh  refnaal  to  the  plaintiffa  : — 

Held,  on  demurrer,  that  thia  plea  afforded  a  good  equitable  defenee, — inaamnch  aa,  the  full 
performance  of  the  agreement  having  become  impracticable  by  reaaon  of  the  default  of  the  plain- 
tiff?, the  eaae  waa  not  one  in  whioh  a  court  of  equity  could  reform  the  contract,  or  impoae  oon- 
ditiona  npon  the  defendanta. 

■ 

The  first  count  of  the  declaration  stated,  that,  on  the  26th  of  Sep- 
tember, 1862,  the  plaintiffs  sold  to  the  defendants,  and  the  defend- 
ants boaght  of  the  plaintiffs,  one  hundred  and  fifty  cases  of  refined 
petroleum,  at  25.  4A  per  gallon,  to  be  cleared  and  paid  for  in  fourteen 
days  in  ready  money,  allowing  2|  per  cent,  discount:  Averment,  that 
the  plaintiffs  were  ready  and  willing  to  do  all  things,  and  all  things 
were  done  and  happened  and  existed,  and  all  times  elapsed,  necessary 
to  entitle  the  plaintifis  to  have  the  said  cases  of  petroleum  cleared  and 
paid  for  according  to  the  said  contract:  Breach,  that,  although  the 
defendants  clearedf  divers  of  the  said  cases  of  petroleum,  yet  they  did 
Dot  nor  would  clear  the  residue  thereof,  nor  pay  for  the  said  cases  of 
petroleum  according  to  the  said  contract;  and  the  same  remained 
and  still  were  wholly  unpaid  for. 

Second  plea,  to  the  first  count,  that  the  contract  in  that  count 
mentioned  did  not  relate  to  any  specific  one  hundred  and  fifty  cases 
of  refined  petroleum;  that  the  said  contract,  which  contract  was  in 
writing,  was  contained  in  bought  and  soldnotes  corresponding  as  to 
the  terms  of  the  said  contract  with  one  another,  and  each  of  them 
Bigned  by  certain  brokers,  namely,  Bose,  Graham  &  Wilson,  aa 
agents  for  the  said  plaintiffs  and  defendants  respectively;  and  that  the 
following  is  *a  copy  of  the  bought-note: — "London,  26th  p^g 
December,  1862.  Bought  this  day  for  Messrs.  Rossel,  Fehr  &  '• 
Co.,  of  Messrs.  Borrowman,  Phillipps  &  Co.,  one  hundred  and  fifty 
cases  refined  petroleum,  at  23,  id.  per  gallon ;  to  be  cle.ared  and  paid 
for  in  fourteen  days  in  ready  money,  allowing  2|  per  cent,  discount. 
Kose,  Graham  &  Wilson,  brokers:"  Averment,  that  the  plaintiffs 
never  were  ready  and  willing  to  sell  to  the  defendants,  or  to  enable  or 
allow  the  defendants  to  clear,  nor  did  they  sell  to  the  defendants,  nor 
allow  the  defendants  to  clear,  one  hundred  and  fifty  cases  of  such  re- 
fined petroleum  as  they  so  agreed  to  sell;  that  the  cases  which  the  de- 
fendants cleared  were  not  cases  of  such  refined  petroleum  as  the 
plaintiffs  agreed  to  sell,  and  were  cleared  by  the  defendants  in  igno- 
rance, and  without  notice,  and  without  the  means  of  knowing,  that 
they  were  not  such  cases  of  refined  petroleum  as  the  plaintiffs  thereby 
agreed  to  sell ;  that  the  plaintiffs  were  ready  and  willing  to  sell  and 
allow  the  defendants  to  clear  certain  cases  of  refined  petroleum  as  and 
for  the  said  residue  in  the  first  count  mentioned,  and  no  other;  and 
that  the  said  cases  were  not  cases  of  such  refined  petroleum  as  the 
plaintifik  agreed  to  sell. 

Third  plea,  by  way  of  equitable  defence  to  the  first  count, — 
that  the  contract  in  that  count  mentioned  did  not  relate  to  any  speci- 
fic one  hundred  and  fifty  cases  of  refined  petroleum ;  that  the  said 
contract  waa  in  writing,  and  was  contained  in  bought  and  sold-notes 
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corresponding  with  one  another  as  to  the  terms  of  the  said  contract, 
and  each  of  them  signed  by  certain  brokers,  namely,  Bose,  Graham 
&  Wilson,  as  agents  for  the  said  plaintifisand  defendants  respectively; 
that  the  following  is  a  copy  of  the  bought-notes: — "London,  26th 
December,  1862.  Bought  this  day  for  Messrs.  Bossel,  Fehr  &  Co., 
*fi01    ^^  Messrs.  Borrowman,  Phillipps  &  Co.,  one*hundred  and  fifty 

^  cases  refined  petroleum  at  28.  4d  per  gallon ;  to  be  cleared  and 
paid  for  in  fourteen  days  in  ready  money,  allowing  2|  per  cent,  discount. 
Bose,  Graham  &  Wilson,  brokers  f  Averment,  that  the  said  con- 
tract was  negotiated  by  the  plaintiffs,  acting  by  the  said  brokers, 
Bose,  Graham  &  Wilson,  as  their  agents  in  that  behalf;  that,  just 
before  the  said  contract  was  put  in  writing,  and  on  the  negotiation 
for  the  same,  it  was  verbally  agreed  by  and  between  the  defendants 
and  the  plaintiffs,  acting  by  their  said  agents,  that  the  plaintiffs  should 
sell  and  the  defendants  should  buy  one  hundred  and  fifty  cases  of 
refined  petroleum,  to  agree  with  a  certain  sample  then  shown  by  the 
plaintiffs,  acting  by  their  said  agents,  to  the  defendants,  and  in  all 
other  respects  on  the  terms  as  stated  in  the  said  writing;  that  the  said 
brokers  were  authorized  by  the  plaintiffs  and  the  defendants  to  put 
the  said  verbal  contract  into  writing,  and  that  the  said  brokers,  acting 
for  the  plaintiffs  and  the  defendants,  did  write  out  the  said  bought 
and  sold-notes  as  and  for  the  contract  which  they  were  so  to  put  into 
writing,  but  by  mistake  omitted  to  state  that  the  one  hundred  and 
fifty  cases  of  petroleum  the  subject  of  the  contract  were  to  agree  with 
the  said  sample;  that,  through  inadvertence,  the  said  mistake  was  not 
discovered  till  long  after  the  said  fourteen  days  had  elapsed,  and  after 
the  defendants  had  cleared  the  said  cases  which  it  was  in  the  said 
count  alleged  that  they  did  clear;  that  the  plaintiffs  were  never  ready 
and  willing  to  sell  to  the  defendants  any  one  hundred  and  fifty  cases 
of  petroleum  as  the  petroleum  which  they  so  agreed  to  sell,  except  a 
certain  lot  of  one  hundred  and  fifty  cases;  that  the  said  one  hundred 
and  fifty  cases  which  the  plaintiffs  were  so  ready  and  willing  to  sell 
in  fact  did  not  agree  with  the  said  sample,  but  were  greatly  inferior 
*R\^   ^^^^^^^>  ^°^  ^^  much  less  ^value  than  the  value  of  such  one 

^  hundred  and  fifty  cases  of  petroleum  agreeing  with  the  said 
sample  would  have  been ;  that,  at  the  time  when  the  defendants  so 
cleared  the  said  cases  which  they  did  clear,  they  had  no  notice  or 
knowledge  that  the  cases  which  they  so  cleared  did  not  agree  with 
the  said  sample ;  that  the  said  residue  in  the  first  count  mentioned 
did  not  agree  with  the  said  sample,  and  was  of  much  less  value  than 
the  value  of  which  the  same  number  of  cases  agreeing  with  the  said 
sample  would  have  been ;  that,  so  soon  as  they,  the  defendants,  dis- 
covered that  the  cases  of  petroleum  which  the  plaintiffs  were  so  ready 
and  willing  to  sell  as  aforesaid  did  not  agree  with  the  said  sample, 
they  refused  any  longer  to  be  bound  by  the  said  contract  and  to  clear 
and  pay  for  the  said  residue,  and  gave  to  the  plaintifis  notice  of  such 
their  refusal ;  and  that,  under  their  last  plea,  of  payment  of  money  into 
court,  pleaded  as  to  2091.  Ida.  2(/.,  parcel  of  the  money  claimed  in  the 
last  count,  they  had  paid  into  court  the  full  value  of  the  said  cases 
which  they  so  cleared,  and  the  said  residue  had  always  continued  and 
was  in  the  plaintiffs'  possession. 
The  plaintiffs  demurred  to  the  second  and  third  pleas ;  the  grounds 
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of  demurrer  stated  in  the  margin  being, — as  to  the  second  plea,  *'tbat 
it  shows  no  defence  for  non-payment  by  the  defendant  of  the  price  of 
the  cases  of  oil  which  were  cleared  by  the  defendants,  but  only  ground 
of  cross-action/' — ^and,  as  to  the  third  plea,  ''that  it  does  not  show 
grounds  for  an  unconditional  and  perpetual  injunction  in  a  court  of 
equity."     Joinder. 

R.  Q,  Williams^  in  support  of  the  demurrer.(a) — The  *main  r^g^ 
question  which  arises  upon  the  second  plea,  is,  whether  the  de-  *- 
fendants,  having  partly  had  the  benefit  of  the  contract  declared  on, 
can  DOW  say  that  they  will  neither  complete  it  nor  pay  for  what  fhey 
have  had.  It  is  clear,  upon  all  the  authorities,  that,  though  the  de- 
fendants might  have  refused  to  receive  any  part  of  the  oil  if  not 
according  to  contract,  yet,  having  accepted  part,  they  must  be  left  to 
a  cross-action  for  any  breach  of  the  contract  on  the  plaintiffs'  part,  or 
possibly  may  urge  it  as  a  ground  for  diminishing  the  ^damages,  r^go 
Parke,  B.,  in  delivering  the  judgment  of  the  court  in  Graves  v,  ^ 
Legg,  9  Exch.  709,  716,  says :  "  In  the  numerous  cases  on  the  subject, 
in  which  it  has  been  laid  down  that  the  general  rule  is,  to  construe 
covenants  and  agreements  to  be  dependent  or  independent  according 
to  the  intent  and  meaning  of  the  parties,  to  be  collected  from  the  instru- 
ment, and  of  course  to  the  circumstances  legally  admissible  in  evi- 
dence with  reference  to  which  it  is  to  be  construed,  one  particular 
rule,  well  acknowledged,  is,  that,  where  a  covenant  or  agreement 
goes  to  part  of  the  consideration  on  both  sides,  and  may  be  compen- 
sated in  damages,  it  is  an  independent  covenant  or  contract,  and  an 
action  might  be  brought  for  the  breach  of  it,  without  averring  per- 
formance in  the  declaration,  under  the  old  system  of  pleading;  and, 
under  the  new,  the  denial  of  such  performance  would  be  bad :  and 
the  cases  of  Campbell  v.  Jones,  6  T.  B.  670,  and  Boone  v.  Eyre,  2  W. 
BL  1312,  are  instances  of  the  application  of  the  rule.  But  then  it 
appears,  as  Mr.  Serjt.  Williams  observes  in  1  Wms.  Saund.  320  d 
(and  the  Lord  Chief  Baron,  in  delivering  th^  judgment  of  this  court 
in  Ellen  v.  Topp,  6  Exch.  441,  adopts  the  observation),  the  reason  of 
the  decision  in  that  and  similar  cases,  besides  the  ineauality  of  da- 
mages, seems  to  be,  that,  where  a  person  has  received  part  of  the 

(«)  The  pointa  marked  for  argnmeDt  on  the  psrt  of  the  plaintiffs  were  m  followa  :— 
**  That  the  second  plea  ia  bad, — 1.  Beeaute  it  only  sets  up  matter  fbr  cross-aetion  or  dednction 
from  the  eontraot-price,  and  not  of  defence  to  this  action.  2.  It  shows  no  answer  to  the  breach 
for  non-payment  of  the  price  or  Talae  of  the  eases  of  petrolevm  the  plaintiffs  cleared.  8.  By 
the  coatraet,  eases  of  refined  petroleum  were  sold,  and  it  was  admitted  by  the  plea  that  the 
plaintiffs  were  ready  to  sell  and  allow  the  defendants  to  clear  eases  of  refined  petroleum.  4. 
From  the  deelnration  it  appears  that  there  was  an  appropriation  and  measurement  of  160  cases 
of  petroleom,  and  the  acceptance  by  the  defendants  of  part  operated  as  an  assent  by  them  to 
laeh  appropriation  by  the  contract,  and  the  defendants  were  bound  to  pay  for  the  petroleum  at 
tke  expiration  of  the  fourteen  days,  whether  cleared  or  not: 

"That  the  third  plea  is  bad  in  substance,  because, — 1.  The  matters  disclosed  by  it  do  not 
afford  grounds  for  an  unconditional  and  perpetual  injunction  in  equity.  2.  A  court  of  equity 
at  all  CTeats  would  grant  an  unconditional  and  perpetual  iqjunotion  only  in  case  the  Talue  of 
the  petroleum  cleared  and  taken  by  the  defendants  had  been  paid  before  suit.  S.  The  plea  does 
not  shew  any  knowledge  or  means  of  knowledge  on  the  part  of  the  plaintiffs  of  the  alleged 
Terbal  eontraet,  or  thnt  there  was  a  mistake  in  the  written  contract  4.  That  the  defendants, 
by  their  laches  in  not  objecting  to  the  contract  at  once,  and  by  allowing  the  plaintiffs  to  act 
open  it,  and  acting  upon  it  themselTCS,  hare  precluded  themseWea  from  afterwards  objecting 
to  it ;  and  their  only  remedy,  if  any,  is  against  the  brokers  for  not  properly  drawing  up  thn 
Bentxaet    6.  The  plea  at  most  only  shows  ground  for  a  reformation  of  the  contract." 


63  BORROWMAN  v.  ROSSEL.    H.  V.  1864. 

consideration  for  which  he  entered  into  the  agreement,  it  would  be 
unjust,  that,  because  he  h&d  not  the  whole,  he  should  therefore  be 
permitted  to  enjoy  that  part  without  either  payment  or  doing  anything 
for  it.  Therefore  the  law  obliges  him  to  perform  the  agreement  on 
his  part,  leaving  him  to  his  remedy  to  recover  any  damage  he  may 
have  sustained  in  not  having  received  the  whole  consideration.  Mr. 
Serjt.  Williams  goes  on  to  observe  that  it  must  appear  upon  the  record 
that  the  consideration  was  executed  in  part.  This  may  appear  by  the 
*641  instrument  declared  on  itself,  *  whereby  a  valuable  right,  part 
J  of  the  consideration,  is  conveyed,  as  in  Campbell  v.  Jones  or 
Boone  v.  Eyre,  or  by  averment  in  pleading.  When  that  appears,  it 
is  no  longer  competent  for  the  defendant  to  insist  upon  the  non- 
performance of  that  which  was  originally  a  condition  precedent ;  and 
this  is  more  correctly  expressed,  than  to  say  it  was  not  a  condition 
precedent  at  all."  The  plea  is  a  bad  plea,  at  all  events,  for  not  an- 
swering what  was  actually  delivered.  Another  objection  to  this  plea 
is,  that  it  shows  that  the  plaintiffs  were  ready  and  willing  to  perform 
the  contract  as  set  out.  That  would  be  well  performed  by  the 
delivery  of  any  150  cases  of  petroleum:  the  word  '*8uch"  can  only 
refer  to  the  article  mentioned  in  the  bought-note.  [Willes,  J. — The 
plea  might  possibly  be  a  good  one,  but  for  the  introductory  averment, 
which  shows  that  the  contract  did  not  relate  to  any  specific  150 
cases.] 

The  third  plea  amounts  in  substance  to  this, — that  the  contract  was 
made  by  brokers  acting  for  both  buyers  and  sellers ;  that,  on  the  ne- 
gotiation for  the  contract,  it  was  verbally  agreed  between  the  defend- 
ants and  the  brokers  that  the  oil  should  agree  with  a  certain  sample 
then  produced ;  that,  in  making  out  the  bought  and  sold-notes,  the 
brokers  by  mistake  omitted  to  insert  therein  the  words  '*  according  to 
sample  f  that  the  defendants  did  not  discover  the  mistake  until  atter 
they  had  received  a  portion  of  the  oil ;  and  that,  having  discovered  it, 
they  declined  to  receive  any  more.  To  constitute  a  good  plea  on 
equitable  grounds,  it  must  disclose  facts  which  would  induce  a  court 
of  equity  to  grant  an  unqualified  and  unconditional  injunction:  it  is 
not  enough  to  show  that  it  requires  reforming:  Steele  t;.  Haddock,  10 
Exch.  643 ;  Vorley  v.  Barrett,  1  C.  B.  N.  S.  225  (E.  C.  L.  R.  vol.  87) ; 
Wood  V.  Dwarris,  11  Exch.  493 ;  Perez  v.  Oleaga,  11  Exch.  506 ;  The 
Solvency  Mutual  Guarantee  Company  v.  Freeman,  7  Hurlst.  &  N.  17. 
^^,  *In  Wake  v.  Harrop,  6  Hurlst.  &  N.  768,  affirmed  in  error,  1 
•I  Hurlst.  &  Colt.  202,  the  plea  was  held  to  be  good  as  an  equita- 
ble plea,  on  the  ground  that  the  facts  disclosed  in  it  showed  that  the 
defendant  never  could  be  liable  upon  the  agreement  at  all.  Bram- 
well,  B.,  in  the  court  below,  and  Willes,  J.,  in  the  court  of  error,  were 
of  opinion  that  it  also  afforded  a  good  answer  at  law.  In  Scott  t^. 
Littledale,  8  Ellis  &  B.  815  (E.  C.  L.  R.  vol.  92),  to  a  declaration  for 
non-delivery  of  one  hundred  chests  of  tea  ex  the  ship  S.,  sold  by  the 
defendant  to  the  plaintiff  at  a  fixed  price,  with  the  usual  averments 
that  the  plaintiff  was  always  ready  and  willing,  &;c.,  and  that  all  con- 
ditions precedent  were  fulfilled,  the  defendant  pleaded,  for  a  defence 
on  equitable  grounds,  that  the  tea  was  bought  and  sold  upon  a  sample 
which  the  defendants  believed  to  be  a  sample  of  the  said  tea  ex  the 
said  ship,  and  that  by  the  said  contract  the  defendants  agreed  that  the 
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tea  in  the  said  one  hundred  chests  should  be  equal  to  the  said  sample ; 
that  the  said  sample  was  not  a  sample  at  all  of  the  said  one  hundred 
chests,  but  was  a  sample  of  a  totally  different  tea ;  that  the  defendants 
afterwards  discovered  that  there  had  been  a  mistake  respecting  the 
said  sample,  and  forthwith,  and  before  the  plaintiff  had  in  any  respect 
altered  his  position  on  account  of  the  said  contract  having  been  made, 
gave  notice  of  such  mistake  to  the  plaintiff,  and  that  the  defendant 
woold,  on  account  of  the  said  mistake,  treat  the  contract  as  void ;  and 
that  the  contract  was  entered  into  solely  through  the  mistaken  belief 
of  hoth  parties  that  the  said  sample  was  a  sample  of  the  one  hundred 
chests,  and  would  not  have  been  entered  into  but  for  the  said  mistake. 
Upon  demurrer  to  an  equitable  replication  to  this  plea,  it  was  held 
that  the  plea  was  bad,  inasmuch  as  it  failed  to  show  that  a  court  of 
equity  would  have  granted  a  simple  relief  in  favour  of  the  defendants 
agaiDst  their  ^liability  to  deliver  the  tea  ex  the  ship  S.     "  This  r^aa 
plea,"  said  Lord  Campbell,  *'  is  founded  on  the  assumption  that  ^ 
in  equity  this  contract  would  be  void  at  the  option  of  the  vendor. 
Bat  we  are  of  opinion  that  the  contract  would  be  held  to  be  still  sub- 
sisting, and  that  the  relief  in  equity,  if  any,  would  be  partial  or  cou« 
ditional.     We  have  no  authority  in  this  court  to  settle  such  equities/' 
[Williams,  J. — What  terms  would  a  court  of  equity  impose  in  this 
case?]     It  is  impossible  to  say:  but,  at  all  events,  it  would  give  in- 
terest by  way  of  damages  for  the  time  that  the  money  remained  un- 
paid.   Further,  it  is  submitted  that  there  is  no  equity  in  the  matter : 
all  that  the  plaintiffs  would  know  of  the  contract  would  be  from  the 
bought-note.     In  Story's  Equity  Jurisprudence,  §  148,  it  is  said: 
"Equity,  as  a  practical  system,  although  it  will  not  aid  immorality, 
does  not  affect  to  enforce  mere  moral  duties.     But  its  policy  is,  to 
administer  relief  to  the  vigilant,  and  to  put  all  parties  upon  the  exer- 
cise of  a  searching  diligence."     Again,  §  176 :  *'In  all  these  cases  of 
relief  by  aiding  and  correcting  defects  or  mistakes  in  the  execution  of 
instruments  and  powers,  the  party  asking  relief  must  stand  upon  some 
equity  superior  to  that  of  the  party  against  whom  he  asks  it.     If  the 
equities  are  equal,  a  court  of  equity  is  silent  and  passive." 

Sir  O,  Honyman,  contr&.(a) — The  plaintiffs  demand  to  be  paid  for 
the  petroleum  according  to  the  contract  *price,  whereas  the  de-  r^/.^ 
murrer  admits  that  the  allegations  in  the  plea  that  the  contract    *- 

(a)  Tb«  pointa  aftrked  for  argament  on  the  part  of  tho  defendftDU  were  as  foUowt : — 
At  to  the  leeoDd  plea, — "  That  the  demurrer  admiti  that  neither  the  oil  which  was  cleared 
Bor  the  oil  which  was  rejeoted  was  what  the  plaintiffs  contracted  to  sell,  and  consequently  that 
the  defendants  are  not  liable  upon  the  contract  to  paj  the  eontract-prioe  for  what  they  cleared, 
thoigh  they  may  be  liable  on  a  quantum  meruit :  That  they  were  not  bound  to  clear  the  remain, 
der,  because  it  was  a  condition  preoedent  to  the  defendant's  obligation  to  psy,  that  they  should 
We  got  or  been  able  to  get  that  for  which  they  contracted  to  pay;  and  it  was  a  condition  pre- 
c*<i«Bt  to  their  obligation  to  clear,  that  there  should  have  been  that  for  them  to  clear  which 
thej  contracted  to  clear;  for  that,  under  a  contract  to  clear  and  pay  for  cheese,  they  would 
Mt  have  been  bound  to  pay  for  chalk,  nor,  baTing  in  ignorance  clewed  ohalk  instead  of  cheese, 
voild  they  bare  been  bound  to  pay  for  the  chalk  as  cheese." 

As  to  the  third  ple% — **  That  erery thing  had  been  doue  which  equity  would  have  required 
th«  defendants  to  do ;  for  that  they  had  paid  into  court  the  Talue  of  what  they  cleared,  and 
•qsity  required  them  to  do  no  more ;  and  therefore  that  the  injunction  would  be  absolute ;  and 
tbsl,  if  the  equitable  defence  was  not  complete  before  the  payment  of  the  money  into  oourt,  the 
ylM  was  a  good  plea  against  the  further  maintonance  of  the  action,  as  the  formal  commence- 
*«t  ef  actionem  bob  ulterius  is  dispensed  with  by  the  Common  Law  Prooedore  Act  of  1853." 
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was  not  for  any  specific  cases  of  petroleum,  and  that  the  petroleum 
which  the  plaintiffs  were"  ready  to  deliver  was  not  that  which  they 
contracted  to  deliver,  are  true.  The  plea  in  effect  amounts  to  a 
traverse  of  the  readiness  and  willingness  to  deliver  what  was  contract- 
ed for.  [Erle,  G.  J. — If  you  have  a  plea  traversing  the  readiness  and 
willingness,  that  will  avail  you :  if  not,  strikeout  this  plea,  and  plead 
a  traverse,  and  let  the  costs  of  the  amendment  be  costs  in  the 
cause.  [JS.  0-.  Williams  declined  to  assent  to  this.]  As  to  the 
third  plea,  Ball  v,  Storie,  1  Sim.  k  Stu.  210,  is  expressly  in  point.  It 
was  there  held  that  a  court  of  equity  will  reform  an  instrument  which, 
by  the  mistake  of  the  drawer,  admits  of  a  construction  inconsistent 
with  the  true  agreement  of  the  parties,  although  the  party  seeking  to 
reform  it  himself  drew  the  instrument. 
♦681       Erlb,  C.  J.  (stopping  Sir,  Q,  Honyman). — This  is  an  ^action  for 

-'  not  accepting  goods  pursuant  to  contract  by  bought  and  sold- 
notes.  Part  of  the  goods  which  were  the  subject  of  the  contract  had 
been  received,  but  the  rest  refused.  The  third  plea,  which  sets  up  a 
defence  upon  equitable  grounds,  states  that  the  real  contract  between 
the  parties  was  not  that  which  is  contained  in  the  bought  and  sold- 
notes,  but  was  a  contract  for  one  hundred  and  fifty  cases  of  refined 
petroleum  to  agree  with  a  sample  shown  by  the  brokers  at  the  time 
of  making  the  contract,  and  that  the  brokers,  who  were  acting  as 
agents  for  both  parties,  in  drawing  up' the  contract,  by  mistake  omit- 
ted to  state  therein  that  the  sale  was  according  to  sample.  The  plea 
then  goes  on  to  allege  that  the  mistake  was  not  discovered  until  after 
the  defendants  had  received  a  portion  of  the  petroleum,  that  the  plain- 
tiffs were  never  ready  and  willing  to  deliver  to  the  defendants  any 
cases  of  petroleum  as  the  petroleum  which  they  so  agreed  to  sell,  ex- 
cept a  certain  lot  of  one  hundred  and  fifty  cases,  and  that  the  petro- 
leum which  the  plaintiffs  were  so  ready  and  willing  to  sell  in  fis^t  did 
not  agree  with  the  sample,  but  were  greatly  inferior*  thereto  and  of 
less  value,  and  that  as  soon  as  they  (the  defendants)  discovered  that 
fact  they  refused  to  receive  any  more  of  it,  and  gave  notice  of  such 
refusal  to  the  plaintiffs.  By  the  demurrer  these  allegations  are  ad- 
mitted to  be  true :  and  the  question  is  whether  they  constitute  any 
equitable  defence  to  the  action.  If  the  petroleum  was  sold  according 
to  sample,  and  did  not  correspond  therewith,  it  is  but  just  that  the 
defendants  should  be  enabled  to  set  that  up  as  a  defence  to  an  action 
founded  upon  the  contract  It  is  said  that  an  equitable  defence  can- 
not be  set  up  whilst  the  contract  is  executory.  But  I  am  of  opinion 
that  the  equitable  defence  may  be  allowed  where,  as  here,  the  contract 
is  at  an  end  or  is  broken,  so  that  it  does  not  need  reforming,  and  the 
*6d1    ^'^^^^^  ^^J  ^  finally  disposed  of  here.     It  appears  that  the 

-'  petroleum  in  question  was  to  be  according  to  sample,  and  to  be 
cleared  and  paid  for  within  fourteen  days.  The  plea  shows  that  it 
was  not  according  to  sample.  The  plaintiffs,  therefore,  have  broken 
their  contract;  and  the  defendants  have  a  right  to  say  that  the  con* 
tract  is  at  an  end.  It  has  been  insisted,  however,  on  the  part  of  the 
plaintiffs,  that  a  court  of  equity  would  not  grant  a  perpetual  uncondi- 
tional  injunction  in  this  case,  but  would  impose  it  as  a  term,  that  the 
defendants  should  pay  for  the  oil  which  has  actually  been  delivered, 
and,  inasmuch  as  there  has  been  considerable  delay,  the  plaintiffs 
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would  be  entitled  to  interest.  This  is  a  very  refined  claim  :  bat  I  do 
not  believe  it  to  be  a  true  one.  In  order  to  establish  it,  the  plaintiffs 
should  have  been  prepared  to  show  that  the  oil  received  was  in  accord- 
ance with  the  contract,  so  as  to  make  it  the  defendants'  duty  to  pay 
the  contract  price  for  it.  The  plea  shows  that  it  was  not  according 
to  contract;  and,  as  the  defendants  had  no  means  of  investigating  the 
matter,  they  are  to  pay  for  it  according  to  its  value.  That  being  so, 
no  interest  can  be  dua  The  judgment  must  therefore  be  for  the 
defendants  on  the  third  plea.  And,  as  to  the  other  plea,  if  the  parties 
cannot  agree  that  it  shall  be  pat  in  the  usual  form,  we  will  give 
judgment  upon  it  on  a  future  occasion. 

WiLLiAXS,  J. — I  am  of  the  same  opinion.  As  to  the  equitable 
plea,  there  is  no  doubt,  that,  if  the  case  be  one  in  which  a  court  of 
equity  would  only  grant  a  qualified  or  conditional  relief,  as  a  court  of 
law  has  no  means  of  enforcing  conditions,  the  equitable  defence 
cannot  be  allowed.  Some  of  the  cases  referred  to  are  examples  of  that 
doctriae.  But,  if  the  court  of  equity  were  to  reform  this  contract 
according  to  the  terms  of  *this  plea,  it  would  be  useless,  because  r^i^/v 
it  is  plain  that  the  performance  of  the  agreement  has  become  ^ 
impracticable  by  reason  of  the  default  of  the  plaintiffs.  The  court  of 
equity,  therefore,  could  not  impose  terms.  It  is  said  that  at  all  events 
it  would  require  the  defendants  to  pay  interest  upon  the  price  of  that 
part  of  the  goods  which  they  have  received.  But  it  seems  to  me  that 
no  interest  would  be  allowed  upon  this  money.  The  plaintiffs  have 
always  insisted  upon  the  performance  of  the  agreement  in  its  unre- 
formed  state.     The  demurrer  to  the  third  plea  therefore  fails. 

The  rest  of  the  court  concurring, 

Judgment  for  the  defendants  upon  the  demurrer  to  the  third 
plea. 

The  suggested  amendment  not  having  been  consented  to,  the  court 
now  proceeded  to  give  judgment  upon  the  demurrer  to  the  second 
plea. 

Williams,  J. — When  this  demurrer  was  before  us  upon  a  former 
occasion,  it  went  off  without  being  fully  argued,  in  consequence  of  a 
suggestion  thrown  out  by  the  court  that  the  second  plea  should  be 
amended  by  turning  the  traverse  as  it  now  stands  into  a  traverse  of 
the  plaintiff'  readiness  and  willingness  to  perform  the  contract. 
Upon  more  fully  considering  the  form  of  the  plea,  we  were  strongly 
inclined  to  think  that  the  more  appropriate  course  would  have  been 
for  the  plaintiffs,  instead  of  demurring,  to  have  gone  to  a  judge  at 
Chambers  for  the  purpose  of  having  the  plea  freed  from  embarrass- 
ment, under  the  75th  section  of  the  Common  Law  Procedure  Act, 
1852.  And  we  still  think  that  the  plainti&,  if  they  should  prefer  it, 
should  have  that  course  open  to  them  now,  viz.  to  go  before  a  judge 
at  Chambers  on  summons  to  have  the  demurrer  *struck  out  and  r^^rri 
the  plea  clarified.  If,  however,  the  plaintiffs  do  not  choose  to  avail  '- 
themselves  of  that  suggestion,  we  must  proceed  to  give  judgment 
upon  the  plea  as  it  stands.  The  conclusion  I  have  come  to  is,  that 
the  plea  is  bad.  I  am  desirous  of  adding  that  I  do  not  ground  the 
conclusion  I  have  arrived  at  as  to  the  invalidity  of  the  plea,  upon  the 
fact  that  it  amounts  to  an  argumentative  denial  of  the  readiness  and 
willingness  averred  in  the  declaration,  but  that  in  truth  it  relies,  not 
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upon  the  plaintiffs'  want  of  readiness  and  willingness  to  deliver  refined 
petroleum  according  to  the  terms  of  the  bought  and  sold-notes»  but 
on  their  not  being  ready  and  willing  to  sell  and  deliver  one  hundred 
and  fifty  cases  of  refined  petroleum  such  as  they  agreed  to  sell.  The 
plea  therefore  admits  that  certain  cases  of  refined  petroleum  were 
offered,  but  avers  that  it  was  not  the  thing  contracted  for.  The  real 
meaning  of  the  second  plea  is,  that  the  defendants  rely,  not  upon  the 
fact  that  the  plaintiffs  were  not  ready  and  willing  to  deliver  refined 
petroleum  pursuant  to  the  contract  alleged  in  the  declaration,  but 
upon  the  fact  of  the  article  they  were  ready  and  willing  to  deliver 
being  deficient  in  some  other  quality  which  by  some  understanding 
between  the  parties  not  introduced  into  the  bought  and  sold-notes  it 
ought  to  have  possessed. 

WiLLES,  J. — I  am  of  the  same  opinion.  It  is  impossible  to  read 
this  plea  without  seeing  that  the  plaintiffs  must  be  embarrassed  by  it. 
Upon  the  face  of  it,  it  is  doubtful  whether  the  defendants  mean  to  say 
that  the  plaintiffs  were  not  ready  and  willing  to  deliver  the  refined 
petroleum  contracted  for,  or  that  there  was  some  stipulation  that  they 
should  deliver  something  more  than  "refined  petroleum," — for  in- 
*721    ^^''^^^^  refined  petroleum  from  a  particular  district,  or  in  *cases 

-'  bearing  a  certain  mark,  or  what  not.  If  the  plea  is  susceptible 
of  the  latter  meaning,  it  is  clearly  bad.  All  that  the  plaintiffs  con- 
tracted by  the  bought  and  sold-notes  to  deliver,  was,  one  hundred 
and  fifty  cases  of  refined  petroleum.  The  contract  was  not  for  any 
specific  thing,  but  for  one  hundred  and  fifty  cases  of  an  article  the 
delivery  of  any  one  hundred  and  fifty  cases  of  which  of  the  sort 
described  would  be  a  fulfilment  of  the  contract.  It  is  admitted  by  the 
plea  that  the  plaintiffs  were  ready  and  willing  to  sell  and  deliver  to 
the  defendants  one  hundred  and  fifty  cases  of  refined  petroleum. 
Construed  in  that  sense,  the  plea  is  bad.  The  only  word  in  the  plea 
to  indicate  that  that  is  not  its  true  sense,  is  the  word  "  such."  That, 
however,  is  a  word  of  doubtful  meaning.  It  may  mean  of  the  quality 
which  the  plaintiffs  agreed  to  sell.  **  Such  refined  petroleum  as  the 
plaintiffs  so  agreed  to  sell"  seems  to  be  put  in  opposition  to  that  which 
they  were  ready  and  willing  to  deliver.  Construing  the  plea  in  that 
sense, — which  seems  to  me  to  be  putting  the  only  sensible  meaning 
upon  the  word  "  such," — the  plea  is  clearly  a  bad  one.  All  this  is  a 
matter  of  language  and  of  logic  which  the  plaintiffs  ought  not  to  be 
vexed  with,  and  which  they  ought  to  have  an  opportunity  of  getting 
set  right  in  the  manner  suggested  by  my  Brother  Williams. 

Williams,  J. — What  occurs  to  me  is  this, — that  possibly,  if  this 
demurrer  should  come  to  be  argued  in  a  court  of  error,  it  may  be 
treated  as  mere  matter  of  form  and  not  of  substance,  and  so  the  plain* 
tiffs  may  be  in  jeopardy  of  having  the  plea  held  good.  By  going  to 
Chambers,  as  we  recommend,  all  embarrassment  at  the  trial  will  be 
avoided.  Both  parties,  in  truth,  would  be  much  benefited  by  adopt- 
ing that  course. 

Judgment  accordingly.    ^ 
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♦GRELL  and  Another  v.  LEVY.    Jan.  19.  [*7S 

An  ftfreenenl  (to  bo  curried  Inta  effect  in  thli  eoantry)  which  woald  be  void  on  the  ground 
of  cbamperty  if  made  here,  is  not  the  lesi  roid  beeause  made  in  a  foreign  country  where  luch 
■  eoDtraet  would  be  legal. 

Where,  therefore,  an  attorney  entered  into  an  agreement  in  France,  with  a  French  subject,  to 
ia«  for  a  debt  due  to  the  latter  from  a  perton  residing  here,  whereby  the  attorney  wes  to  receive 
byway  of  reeonpense  a  moiety  of  the  amount  recoTcred : — Held,  that,  the  agreement  being  void 
for  champerty,  the  attorney  was  remitted  to  his  ordinary  retainer  aa  an  attorney,  and  the  work 
hiring  been  done,  and  the  client  having  received  the  benefit  of  it,  was  entitled  to  his  costs  as 
bttween  attorney  and  client. 

This  w&s  aa  action  for  money  payable  by  the  defendant  to  the 
plaintiffs,  for  money  received  by  the  defendant  to  the  plaintiffs'  use, 
for  interest,  and  for  money  due  upon  accounts  stated. 

The  defendants  pleaded,  amongst  other  pleas, — fourthly,  as  to  so 
much  of  the  declaration  as  was  for  money  received  by  the  defendant 
for  the  use  of  the  plaintiffs,  and  for  money  found  to  be  due  from  the 
defendant  to  the  plaintiffs  on  accounts  stated  between  them,  that, 
before  the  accruing  of  the  causes  of  action  in  the  declaration  mentioned, 
a  certain  person,  to  wit,  one  E.  Wilhelms,  was  indebted  to  the  plain- 
tiffs, then  residing  in  and  domiciled  and  carrying  on  business  in 
Paris,  in  the  empire  of  France,  beyond  the  seas,  in  a  large  sum  of 
money,  for  goods  sold  and  delivered  by  the  plaintiffs  to  the  said  K. 
Wilhelms,  and  for  money  paid  by  the  plaintiffs  for  the  said  K. 
Wilhelms,  at  his  recjuest,  and  the  said  K.  Wilhelms  being  resident  in 
England,  the  plaintiffs  had  great  difficulty  in  recovering,  and  were 
unable  to  recover  their  said  debt ;  and  thereupon,  in  parts  beyond 
the  seas,  to  wit,  in  Paris,  in  the  empire  of  France,  it  was  agreed  be- 
tween the  plaintiffs  and  the  defendant,  being  an  attorney  of  Her 
Majesty's  superior  courts  at  Westminster,  that  the  defendant  should 
at  bis  own  expense  use  his  best  endeavours  to  recover  the  said  debt 
in  England  for  the  plaintiffs,  and,  if  necessary,  should  bring  an  action 
in  England  against  the  said  K.  Wilhelms,  at  his  own  expense,  in 
order  to  recover  such  debt,  and  that  the  defendant,  in  consideration 
thereof,  should  retain  a  certain  portion,  to  wit,  one  half,  of  the  amount 
of  the  said  debt  which  he  might  recover  for  the  plaintiffs  *from  ^^f-. 
the  said  K.  Wilhelms  as  aforesaid ;  that  the  said  agreement  '- 
was  entered  into  according  to  the  laws  of  the  said  empire  of  France, 
and  was  according  to  the  said  laws  binding  and  valid  between  the 
said  parties;  that  the  defendant  accordingly  did  bring  an  action  in 
England,  in  the  name  of  the  plaintiffs,  against  the  said  K.  Wilhelms, 
and  did  receive  from  him  a  large  amount  of  the  said  debt,  and  the 
defendant  thereupon,  and  before  this  suit,  paid  to  the  plaintiffs  one 

tortion  of  the  amount  recovered,  and  did  everything,  and  all  things 
appened,  to  entitle  him  to  retain,  and  he  did  retain,  the  other  portion 
thereof,  being  the  proper  proportion  to  retain  according  to  the  said 
agreement;  that  the  money  received  by  the  defendant  to  the  use  of 
the  plaintiff  was  the  portion  of  money  recovered  which  was  retained 
by  the  defendant  as  aforesaid ;  and  that  the  accounts  alleged  to  be 
stated  were  stated  of  and  concerning  such  money  had  and  received  as 
aforesaid. 
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The  fifth  plea  set  up  substantially  the  same  defence.  There  was 
also  a  plea  of  payment.     Issue. 

The  cause  was  tried  before  Bramwell,  B.,  at  the  last  Summer 
Assizes  at  Croydon.  The  agreement  set  up  by  the  fourth  and  fifth 
pleas  (which  was  drawn  in  Paris,  aud  was  in  the  French  language) 
was  put  in.     The  following  is  a  translation  of  it : — 

"  The  undersigned,  Jules  Grell  &  Co.,  merchants  residing  in  Paris, 
Boulevard  Sebastopol,  No.  48,  on  the  one  part,  and  Edward  Levy, 
solicitor,  29,  Henrietta  Street,  Covent  Garden,  in  London,  on  the 
other  part,  have  agreed  what  follows : — We,  Grell  &  Co.,  give  author- 
ity to  Mr.  Edward  Levy  for  us  and  in  our  name  to  pursue  by  all  the 
forms  of  law  the  recovery  of  the  sum  of  20,64()/r.  5c.  which  is  due  to 
us  from  M.  Samson  &  Co. :  consequently,  to  make  all  the  necessary 
proceedings  to  obtain  the  recovery  of  the  said  sum,  to  receive  the 
^»7*^  amount,  to  give  a  receipt,  to  ^restore  every  title  and  deed,  to 
*'  -'  obtain  an  acknowledgment  for  them,  to  treat,  transact,  and 
generally  do  in  our  interest  all  that  he  may  believe  useful  and  proper, 
})romising  to  acknowledge  and  ratify,  when  called  upon.  We  resign 
the  power  of  making  personally  any  arrangement  with  the  said  M. 
Samson  &  Co.,  without  the  participation  and  consent  of  Mr.  Levy, 
and,  in  case  we  should  make  any,  contrary  to  our  present  engagement, 
we  oblige  ourselves  to  pay  him  in  title  of  indemnity  the  sum  of 
10,000  francs: 

"  We  allot  to  Mr.  Levy,  in  title  of  expense  and  honorarium,  the 
half  of  the  sum  he  may  recover :  but  it  is  well  understood  that  he  will 
have  no  expenses  to  demand  from  us,  and  that  whatever  he  may 
advance,  whether  on  his  own  account  or  that  of  any  adversary,  will 
be  his  own  affair.  (signed)         "  JuLES  Grell  k  Co." 

"  I,  Edward  Levy,  declare  tbat  I  accept  these  present  agreements, 
and  submit  to  them.  (signed)  "  E.  Lkyy." 

It  appeared  that,  in  pursuance  of  the  above  agreement,  which  was 
proved  to  have  been  made  in  Paris,  the  defendant  commenced  an 
action  against  Wil helms  (Samson  &  Co.),  and  that,  when  the  cause 
was  ripe  for  trial,  Wilhelms  paid  him  5002.  for  debt,  and  1702.  for 
costs. 

Of  the  money  thus  recovered  the  defendant  paid  over  to  the  plain- 
tiffs 8002.,  retaining  to  himself  2002.  and  the  coBts.(a) 

The  costs  as  between  attorney  and  client  were  afterwards  taxed, 
when  the  master  gave  the  defendant  an  allocatur  for  402. 

A  verdict  having  been  found  for  the  defendant, 
^,.g-|  Montagu  Chambers,  in  Michaelmas  Term  last,  *obtained  a 
-'  rule  calling  upon  the  defendant  to  show  cause  why  judgment 
should  not  be  entered  for  the  plaintiffs  on  the  fourth  and  fifth  pleas 
non  obstante  veredicto,  and  why  the  verdict  found  for  the  defendant 
should  not  be  set  aside  and  a  verdict  entered  for  the  plaintiffs,  pursu- 
ant to  leave  reserved,  either  for  8702.,  2602.,  2002.,  1602.,  or  872.  10».,(*) 
or  for  such  other  sum  as  the  eourt  should  direct,  on  the  grounds, 
— first,  that  the  fourth  and  fifth  pleas  disclosed  an  illegal  contraot 
and  were  no  answer  to  the  action, — secondly,  that  none  of  the  pleas 

(a)  Thii  trai  the  resglt  of  a  ■abaequent  agrMment,  made  ia  London. 
(6)  A  miatakc  for  36^ 
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were  proved, — thirdly,  that  the  defendant  was  not  entitled  to  deduct 
from  the  sum  of  money  received  by  him  the  amount  of  his  bill  of 
costs  as  an  attorney  in  the  action  of  Grells  v.  Wilhelms. 

Leave  was  reserved  by  the  rule  for  the  defendant  to  move  for  a 
new  trial  in  the  event  of  the  above  rule  being  made  absolute. 

Hawkins,  Q.  C,  Ballantine,  Serjt.,  and  Prentice,  now  showed  cause. 
Admitting  that  the  agreement  in  question  would,  if  made  in  England, 
have  been  void  for  champerty, — Re  Masters,  4  Dowl.  P.  C.  18;  Erie 
V.  Hopwood,  9  C.  B.  N.  S.  566  (E.  C.  L.  S.  vol.  99),— that  objection 
cannot  apply  here;  the  agreement  having  been  entered  into  in  a 
country  where  such  agreements  are  not  prohibited.  "  As  a  general 
rale,  the  lex  loci  contractus  governs  in  deciding  whether  there  was 
illegality  in  the  contract:'*  per  Erie  C.  J.,  in  delivering  the  judgment 
of  the  court  in  Branley  v.  The  South  Eastern  Railway  Company,  12 
C.  B.  N.  S.  63,  72  (E.  C.  L.  R.  vol.  104).  The  fact  that  the  action 
was  brought  in  an  English  court  is  an  accident.  [Williahs,  J. — The 
question  is,  whether  we  must  not  hold  it  to  be  an  illegal  thing  for  an 
officer  of  this  court  to  make  such  a  bargain.]  The  contract  havinsr 
been  wholly  executed  on  both  sides,  and  the  plaintiffi  having  derived 
a  benefit  under  it,  it  is  not  competent  to  them  now  to  ^repudiate  r^,j^ 
it.  An  illegal  contract,  if  rescinded  as  to  part,  must  be  rescind-  ^ 
ed  altogether :  Alexander  v.  Owen,  1  T.  R.  225.  Buller,  J.,  in  that 
case  says, — "  It  would  be  great  injustice  to  allow  the  plaintiff  to  re- 
cover in  this  action  the  whole  value  of  the  goods  sola,  because  that 
would  be  permitting  him  to  take  advantage  of  a  corrupt  agreement, 
which  is  never  allowed  in  cases  where  a  party  applies  to  the  court  to 
set  aside  such  agreements.  That  was  the  principle  on  which  the 
court  went  in  the  late  case  of  Fitzroy  and  Gwillin,  1  T.  R.  154,  where 
they  said,  that,  if  a  party  applies  to  the  court  to  rescind  a  contract  on 
the  ground  of  its  illegality,  it  must  done  in  toto,  and  he  must  not  de- 
rive  any  advantage  wader  it.  The  parties  are  in  pari  delicto ;  and,  if 
one  of  them  seek  relief,  he  must  first  do  what  is  just,  according  to  the 
principle  established  on  the  other  side  of  the  Hall,  that  he  who  asks 
equity  mast  do  equity."  So,  in  Palyart  t;.  Leckie,  6  M.  &  Selw.  290, 
it  was  held  that  an  assured  upon  a  policy  effected  in  terms  sufiiciently 
large  to  comprehend  an  illegal  adventure,  and  who  intends  thereby 
to  cover  an  illegal  adventure,  cannot  recover  back  the  premium,  with- 
out some  formal  renunciation  of  the  contract,  made  known  to  the  un- 
derwriter before  the  brining  of  the  action,  although  the  adventure  is 
never  entered  upon.  "  i  confess,"  said  Lord  EUenborough,  '*  that  I 
wish  we  had  never  departed  from  the  plain  and  intelligible  rule,  that, 
where  the  contract  is  founded  upon  a  consideration  clearly  illegal, 
neither  party  shall  be  allowed  a  locus  standi,  and  to  receive  any 
assistance  in  a  court  of  justice.  This  is  a  broad  principle,  which  no 
oae  could  well  misapprehend :  and  we  have  got  into  some  difficulty 
by  receding  from  it."  Again,  in  Lowry  v,  ^urdieu,  2  Dougl.  46b, 
it  was  held  that,  an  insurance  having  been  made  without  interest,  and 
the  premium  paid,  the  assured  could  not  recover  back  the  premium 
*after  the  vessel  had  arrived  safe.  Lord  Mansfield  said  :  "  This  ^^,j^ 
18  a  gaming  policy,  and  against  an  act  of  parliament  (19  O.  2,  c.  ^ 
87),  and  therefore  it  is  clear  that  the  court  will  not  interfere  to  assist 
either  party ;  according  to  the  well-known  rule,  that,  in  pari  delicto 
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&c.    Not  that  the  defendant's  right  is  better  than  that  of  the  plaintiffs ; 


but  they  must  draw  their  remedy  from  pure  fountains." 


WiLLKS, 


J.,  referred  to  Tenant  v.  Elliott,  1  Bos.  &  P.  3.1  So,  as  to  the  case  of 
illegal  wagers :  after  the  money  has  been  paid  over,  money  had  and 
received  will  not  lie  to  recover  it  back :  see  the  cases  collected  in  the 
notes  to  Merryweather  v.  Nixan  (8  T.  R.  186),  in  2  Smith's  Leading 
Cases,  5th  edit.  p.  456.  [Williams,  J. — The  plaintiffs  show  a  primfi 
facie  case  when  they  show  the  relation  of  attorney  and  client  between 
the  defendant  and  themselves:  they  do  not  rely  upon  the  illegal 
agreement  at  all ;  it  is  the  defendant  who  sets  it  up  by  his  fourth  and 
fifth  pleas  as  an  answer  to  their  claim.]  The  agreement  was  the 
defendant's  retainer.  [Williams,  J. — The  action  is  founded  upon 
the  contract  which  the  law  implies.  Suppose  an  agreement  were  made 
with  an  attorney  that  his  costs  should  not  be  taxed,  could  he  enforce  it  ?] 
Probably  not.  The  authorities  upon  this  subject  are  also  collected  in 
Story's  Conflict  of  Laws,  §§  277-285 ;  and  in  Broom's  Legal  Maxims, 
2d  edit.  pp.  643  et  seq.  And  see  Lubbock  v.  Potts,  7  East  449,  and 
Santos  V.  Illidge,  6  C.  B.  N.  S.  841  (E.  C.  L.  R.  vol.  95).(a)  As  far 
as  the  costs  are  concerned,  these  clearly  never  could  be  money  re- 
ceived to  the  use  of  the  plaintiffs.     [Chambers  conceded  this.] 

Montagu  Chambers,  Q.  C,  C  Pollock,  and  Lucius  Kelly,  in  support 
of  the  rule. — The  agreement,  though  made  in  France,  was  made  by 
^jyg^  an  English  attorney  *with  reference  to  the  recovery  of  a  debt 
J  in  an  English  court  of  justice.  So  far,  therefore,  as  it  related  to 
the  retaining  of  the  200/.,  it  was  a  void  agreement.  But  it  still  re- 
mained a  valid  retainer  of  the  defendant  as  an  attorney.  The  fourth 
and  fifth  pleas  treat  the  agreement  as  an  agreement  made  by  an 
English  attorney  in  Paris,  to  recover  money  from  an  English  trader 
in  England.  .  [Erle,  C.  J. — You  can  only  have  judgment  non  obstante 
veredicto  on  those  two  pleas.  Subject  to  the  leave  reserved  to  Mr. 
Hawkins,  we  think  the  plaintiff  is  entitled  to  a  verdict  for  160/., — the 
entry  of  the  findings  upon  the  several  issues  to  be  settled  at 
Chambers.] 

Hawkins,  Q.  C,  in  pursuance  of  the  leave  reserved  to  him  by  the 
rule,  then  moved  for  a  new  trial,  on  the  ground  that  the  verdict  was 
against  the  weight  of  evidence,  and  also  upon  affidavits. 

Erle,  C.  J. — As  already  intimated,  I  am  of  opinion  that  the  plain- 
tiff is  entitled  to  a  verdict  for  1602.  The  argument  that  the  agreement 
was  valid  because  made  in  France  is  disposed  of  by  the  fact  that  it 
was  to  be  performed  in  England  by  an  ofiicer  of  an  English  court. 
It  was  clearly  an  invalid  and  illegal  agreement.  Assuming,  therefore, 
that  the  agreement  was  not  illegal  in  the  country  where  it  was  made, 
it  becomes  illegal  when  sought  to  be  enforced  here.  The  agreement 
being  out  of  the  way,  the  defendant  is  remitted  to  his  ordinary  rights 
upon  his  retainer  as  attorney  for  the  plaintiffs:  and  the  Master  has 
taxed  his  costs  irrespectively  of  that  agreement.  He  has  done  the 
work,  and  the  clients  have  had  the  bene6t  of  it.  I  think  the  Master 
was  quite  right  in  allowing  him  his  costs  as  upon  an  ordinary  retain- 
er. He  was  clearly  entitled  to  the  170Z.  costs  as  between  party  and 
♦ROT  P*^^y  ^°  ^^®  cause  of  Grell  *i;.  Wilhelms.  He  was  also  entitled 
-'to  the  40/.  extra  costs,  as  between  attorney  and  client.     The 

(a)  RererMd,  on  error,  8  C.  B.  N.  S.  861  (B.  0.  L.  R.  toL  98.) 
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result  will  be  that  the  plaintiffs  are  entitled  to  recover  the  balance  of 
200^  less  the  401.  for  extra  costs,  and  also  to  judgment  non  obstante 
veredicto  on  the  fourth  and  fifth  pleas. 

With  regard  to  the  motion  for  a  new  trial,  I  think  there  is  nothing 
in  the  evidence,  or  in  the  affidavits  now  produced,  to  show  that  the 
jury  came  to  a  wrong  conclusion, 

Williams,  J. — I  am  of  the  same  opinion.  According  to  the  law 
of  this  country,  the  attorneys  and  suitors  in  Westminster  Hall  are 
sahject  to  certain  reciprocal  duties  and  entitled  to  certain  reciprocal 
rights.  The  client,  on  the  one  hand,  is  entitled  to  call  upon  his 
attorney  to  pay  over  to  him  all  moneys  which  he  has  received  for 
him ;  and  the  attorney,  on  the  other  hand,  is  entitled  to  hold  them 
subject  to  his  right  to  costs.  We  cannot  allow  those  rights  and  duties 
to  be  overridden  by  agreements  made  abroad.  This  is  an  attempt  to 
fetter  the  rules  of  our  law  in  a  manner  which  we  cannot  sanction. 

The  rest  of  the  court  concurring, 

Bule  absolute  to  enter  a  verdict  for  the  plaintiffs  for  1607. 


♦SKULL  and  Another  v.  GLENISTER  and  Others.  [*81 

A  riglit  of  tray  appurtenant  to  land  paases  to  the  tenant  by  a  parol  demiae  of  the  land,  though 
■otbing  is  laid  about  it  at  the  time  of  the  demise. 

A.,  baring  a  right  of  way  to  a  dose,  demised  the  close  to  B.  The  latter,  being  possessed  of 
SB  adjoining  close,  upon  which  he  was  erecting  certain  houses,  nsed  the  way  for  carting  build- 
ing materials  to  A.'s  close  for  the  purpose  of  using  them  upon  his  own  land : — Held,  that  it  was 
properly  left  to  the  Jury  to  say  whether  B.'s  use  of  the  road  was  a  boni  fide  exercise  of  the  right 
of  way  lo  A.'s  close,  or  a  mere  colourable  mode  of  getting  to  his  own  land. 

This  was  an  action  of  trespass.  The  declaration  stated  that  the 
defendants,  on  the  20th  of  January,  1862,  and  on  divers  other  days 
and  limes  between  that  day  and  the  commencement  of  the  suit,  broke 
and  entered  certain  land  of  the  plaintiffs,  being  land  covered  with 
water,  situate  and  being  in  the  parish  of  Chipping  Wycombe,  in  the 
county  of  Buckingham,  the  same  being  that  portion  of  land  covered 
with  the  water  of  a  stream  running  and  being  underneath  a  bridge  of 
the  plaintiffs  lately  erected  over  the  said  stream,  and  trespassed  upon 
the  said  bridge,  the  same  being  a  bridge  connecting  the  high  road 
from  Chipping  Wycombe  aforesaid  to  West  Wycombe,  in  the  said 
county,  with  certain  land  of  the  plaintiffs :  And  also  that  the  defend- 
ants, on  the  said  20th  of  January,  1862,  and  on  divers  other  days  and 
times  between  that  day  and  the  commencement  of  the  suit,  broke  and 
entered  certain  land  of  the  plaintiffs  situate  and  being  in  the  parish  of 
Chipping  Wycombe,  in  the  county  of  Buckingham,  the  same  being  a 
roadway  leading  from  the  bridge  in  the  first  count  mentioned  to 
certain  other  land  of  the  plaintiffs  in  the  borough  of  Chipping  Wy- 
combe, and  county  aforesaid,  and  broke  down,  prostratea,  and  de- 
stroyed the  walls  and  fences  of  the  plaintiffs  there  standing  and 
being,  and  cast,  deposited,  and  threw  upon  the  said  land  first  in  this 
count  above  mentioned  divers  quantities  of  bricks,  mortar,  earth,  stones, 
and  rubbish:  la)  Claim,  200Z. 

The  defendants  pleaded, — ^first,  not  guilty, — secondly,  that  the 
plaioti^  were  not  possessed  as  alleged, — thirdly,  that  they  committed 

(a)  Vide  poet,  p.  92. 
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^^fy.  the  several  trespasses  in  *the  declaration  mentioned,  and  each 
■I  and  every  of  them,  by  the  leave  and  license  of  the  plaintiffs, — 
fourthly,  except  as  to  the  breaking  down  the  said  walls  and  fences, 
and  casting  and  depositing  the  quantities  of  bricks,  mortar,  earth, 
stones,  and  rubbish,  as  in  the  declaration  mentioned,  that,  before  the 
committing  of  the  said  several  trespasses,  the  plaintiffs  were  seised  in 
their  demesne  as  of  fee  of  and  in  the  said  bridge  and  the  said  several 
lands  in  the  declaration  mentioned,  and  also  of  a  certain  other  piece 
of  land  now  in  the  possession  of  the  defendant  Daniel  Glenister ;  and, 
the  plaintiffs  being  so  seised  as  aforesaid,  theretofore,  and  before  the 
committing  of  the  said  several  trespasses  in  the  declaration  mentioned, 
to  wit,  on  the  4th  of  September,  1861,  by  a  certain  indenture  then 
made  between  the  said  plaintiffs  of  the  one  part  and  one  Robert 
Wheeler  and  one  Thomas  Wheeler  of  the  other  part,  they  the  said 
plaintiffs  did  thereby  release  and  convey  unto  the  said  Robert  Wheel- 
er and  Thomas  Wheeler  the  said  piece  of  land  now  in  the  possession 
of  the  defendant  Daniel  Glenister,  together  with  a  right  of  way  and 
passage,  ingress,  egress,  and  regress,  with  horses,  carts,  and  carriages,  or 
otherwise^  upon  and  over  the  said  bridge,  and  in,  through,  and  over  the 
several  closes  in  the  declaration  mentioned,  as  belonging  and  appertain- 
ing to  the  said  piece  of  land  now  in  the  possession  of  the  defendant 
Daniel  Olenister,  To  have  and  to  hold  the  same  unto  the  said  Robert 
Wheeler  and  Thomas  Wheeler,  their  heirs  and  assigns,  for  ever  : 
That,  afterwards,  and  after  the  execution  of  the  said  indenture,  and 
before  the  committing  of  the  said  several  trespasses  in  the  declaration 
mentioned,  they  the  said  Robert  Wheeler  and  Thomas  Wheeler  did  de- 
mise and  let  unto  the  defendant  Daniel  Glenister  the  said  piece  of  land 
in  the  said  indenture  mentioned,  to  have  and  to  hold  the  same  as  tenant 
^^«^  thereof  from  year  and  year  *to  them  the  said  Robert  Wheeler 
-I  and  Thomas  Wheeler,  and  which  said  tenancy  before  and  at  the 
time  of  the  committing  of  the  said  several  trespasses  in  the  declaration 
mentioned  was  and  still  remained  in  full  force  and  effect:  That  the 
said  Daniel  Glenister  was  at  the  time  of  the  committing  of  the  said 
several  trespasses  in  the  declaration  mentioned  the  assignee  of  the 
said  Robert  Wheeler  and  Thomas  Wheeler  of  the  said  piece  of  land 
in  the  said  indenture  mentioned;  wherefore  he  the  said  Daniel  Glen- 
ister in  his  own  right,  and  the  said  defendant  Thomas  Glenister  and 
John  Corby  as  servants  of  the  said  Daniel  Glenister,  and  by  his  com- 
mand, at  the  said  several  times  when,  &c.,  did  pass  and  repass  in, 
through,  and  along  the  said  way,  from  the  said  piece  of  land  now  in 
the  possession  of  the  said  Daniel  Glenister,  upon  and  over  the  said 
bridge,  and  in,  through,  and  along  the  said  lauds  in  the  declaration 
mentioned,  to  the  said  piece  of  land  now  in  the  possession  of  the  de- 
fendant Daniel  Glenister,  using  the  said  way  there,  for  the  purposes 
and  on  the  occasions  aforesaid,  as  they  lawfully  might  for  the  causes 
aforesaid. 

The  plaintiff  in  their  replication  took  and  joined  issue  upon  all 
the  pleas ;  and,  as  to  the  fourth  plea,  new-assigned  that  they  sued  not 
only  for  the  causes  of  action  therein  admitted,  but  also  for  trespasses 
committed  by  the  defendants  in  excess  of  the  alleged  right,  and  also 
in  other  parts  of  the  said  premises,  and  on  other  occasions,  and  for 
other  purposes  than  those  referred  to  in  the  plea. 
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As  to  the  several  trespasses  above  newly  assigned,  the  defendants 
brought  into  court  the  sum  of  405.,  averring  that  the  said  sum  was 
enough  to  satisfy  the  claim  of  the  plaintiffs  in  respect  to  the  matter 
therein  pleaded  to. 

To  this  plea,  the  plaintiff  replied  that  the  sum  paid  *into    r^o. 
court  was  not  enough  to  satisfy  the  causes  of  action  in  respect    '- 
of  which  it  had  been  paid  in.     Issue. 

The  cause  was  tried  before  Wightman,  J.,  at  the  Berkshire  Sum- 
mer Assizes,  1862,  when  the  following  facts  appeared  in  evidence: — 
The  plaintiffs,  being  possessed  of  certain  building  land  situate  on  the 
south  side  of  the  turnpike-road  leading  from  Chipping  Wycombe  to 
High  Wycombe,  but  at  some  distance  from  the  road,  and  being  de- 
sirous of  opening  a  communication  between  their  property  and  the 
road,  agreed  with  one  Meyers  (the  owner)  for  the  purchase  of  a  strip 
of  the  intervening  land  thirty  feet  wide,  for  the  purpose  of  forming 
thereon  a  road,  the  plaintiffs  stipulating  to  make  the  road  and  build 
a  bridge  across  the  stream,  and  Meyers  to  build  the  fence-walls  and 
keep  them  in  repair.  In  the  conveyance,  which  was  dated  the  5th  of 
June,  1860,  the  land  so  purchased  was  described  as  "a  place  or  parcel 
or  ground  situate,  lying,  and  being  in  the  parish  of  Chipping  Wy- 
combe, in  the  county  of  Buckingham,  measuring  from  east  to  west 
thirty  feet."  The  words  "  or  thereabouts"  had  been  added,  but  were 
eras^  at  the  desire  of  the  purchasers  before  the  execution  of  the 
deed. 

The  thirty  feet  had  been  staked  out  at  the  time  of  the  conveyance 
by  Skull,  who  was  then  acting  as  the  general  agent  of  Meyers.  The 
road  was  afterwards  made  and  a  bridge  built  by  the  plaintiff,  and  a 
wall  erected  on  each  side  by  Skull  as  such  agent  for  Meyers. 

On  the  4th  of  September,  1861,  the  plaintiffs  conveyed  to  Messrs. 
Wheeler  in  fee  a  close  adjoining  the  new  road.  In  this  conveyance 
the  subject  of  the  grant  was  described  as  "  All  that  plot  or  parcel  of 
land  situate  in  the  borough  of  Chipping  Wycombe  aforesaid  having 
a  frontage  of  forty-one  feet  to  the  new  road  there  leading  from  the  turn- 
pike-road to  a  certain  lane  ^called  St.  John's  or  Water  Lane,  r^o^ 
and  measuring  in  depth  seventy-five  feet  or  thereabouts,  bound-  ^ 
ed  on  or  towards  the  north  by  premises  belonging  to  Barnett  Meyers, 

OD  the  west  by  property  belonging  to ,  on  the  east  by  the  said  new 

road  there,  and  on  or  towards  the  south  by  land  still  belonging  to  the 
said  T.  Phillipps  and  E.  Skull,  and  which  said  plot  or  parcel  of  land 
intended  to  be  herebv  conveyed  lately  formed  part  of  the  meadow 
ground  mentioned  and  described  in  and  conveyed  by  the  said  inden- 
ture of  the  29th  day  of  September,  1860,(a)  and  comprised  in  Lot  18 
at  an  auction  sale  held  on  the  2d  day  of  November  now  last  past, 
together  with  a  right  of  way  and  passage,  ingress,  egress,  and  regress, 
with  horses,  carts,  and  carriages,  or  otherwise,  in,  through,  and  over 
the  said  new  road  or  way  to  and  from  the  turnpike-road  leading  from 
High  Wycombe  to  Oxford,  to  and  from  the  said  lane  or  highway 
called  St.  John's  Lane  or  Water  Lane." 

Shortly  afterwards,  viz.  on  the  13th  of  January,  1862,  the  defend- 
tat  Daniel  Olenister  obtained  a  conveyance  from  Meyers  of  a  piece  of 
building  land  adjoining  Wheelers'  close,  but  having  no  communica- 

(a)  Under  whieh  the  lend  waa  eonreyed  to  PhUIips  and  SkuIL 


85  SKULL  V.  GLENISTER.    H.  V.  1864. 


tion  with  the  new  road.  Being  desirous  of  building  on  this  land, 
Glenister  hired  Wheelers*  close  for  the  alleged  purpose  of  making  it 
a  place  of  deposit  for  the  building-materials  to  be  used  upon  his  own 
land.  There  was  no  evidence  as  to  the  nature  of  the  tenancy  between 
the  Wheelers  and  Glenister,  further  than  that  the  latter  was  to  pay 
It  a  year  for  the  use  of  the  close;  and  the  jury  found  that  nothing 
was  said  about  the  right  of  way  which  the  Wheelers  had  along  the 
new  road  to  tlieir  close.  Having  thus  acquired  possession  of  Wheel- 
ers' close,  the  defendant  Daniel  Glenister  proceeaed  to  cart  materials 
*8fil  ^'^®''®^^  ^y  going  along  the  *new  road  and  across  the  bridge : 
•J  and,  according  to  the  plaintiffs'  evidence,  some  of  the  materials 
were  carried  directly  through  Wheelers'  close  to  the  defendants'  land. 
For  this  alleged  trespass,  and  also  for  breaking  down  a  portion  of  the 
wall,  this  action  was  brought. 

There  was  a  considerable  conflict  of  evidence  as  to  the  measurement 
of  the  road ;  but  upon  the  whole  it  appeared  that  there  were  not 
thirty  feet  clear  between  the  walls. 

On  the  part  of  the  plaintiffs  it  was  contended  that  the  letting  by 
Wheelers  to  the  defendant  Glenister  did  not  pass  the  right  of  way  ; 
and  that,  assuming  that  the  right  of  way  to  Wheelers'  close  passed, 
the  defendants  had  no  right  to  use  the  way  for  the  purpose  of  going 
beyond  Wheelers'  close  and  delivering  materials  on  to  their  own 
land. 

The  defendants,  on  the  other  hand,  insisted  that  the  way  being 
appurtenant  to  the  grant  to  Wheelers,  the  right  passed  to  them  as 
tenants  of  Wheelers'  close,  and  that  there  had  been  no  excess. 

The  learned  judge  left  it  to  the  jury  to  say  whether  or  not  there 
bad  been  a  letting  of  Wheelers'  close  to  Glenister,  and  whether  ex- 
pressly with  the  right  of  way ;  telling  them  that  unless  it  was  in 
terms  let  with  the  right  of  way,  they  must  find  for  the  plaintiffs ;  and 
also  that  the  plaintifis  were  entitled  to  recover  in  respect  of  the  tres- 
pass to  the  wall,  if  there  was  not  thirty  feet  of  roadway  between  the 
two  fences. 

The  jury  found  that  there  had  been  a  letting,  but  that  no  mention 
was  made  at  the  time  of  the  right  of  way :  and  they  assessed  the 
damages  at  50^.  being  49^.  for  the  damage  to  the  road,  and  1^.  for  the 
rest  of  the  trespasses. 

£r.  Mills,  Q.  C,  in  the  following  Michaelmas  Term,  obtained  a  rule 


^87] 


nisi  for  a  new  trial,  on  the  ground  that  *the  learned  judge  mis- 
directed the  jury, — first,  in  telling  them  that  the  letting  by 


Wheelers  did  not  convey  the  right  of  way, — secondly,  in  directing 
them  that  the  plaintiffs  were  entitled  to  recover  if  there  was  not 
thirty  feet  of  roadway  between  the  walls  fencing  the  road  conveyed 
to  the  plaintiffs  by  Meyers:  and  also  on  the  ground  that  general 
damages  bad  been  taken  for  matters  under  the  new-assignment  with 
other  matters  complained  of,  the  40«.  paid  into  court  being  enough 
to  cover  those  under  the  new  assignment.  He  referred  to  Manning  c. 
Fitzgerald,  29  Law  J.  Exch.  24,  where  the  court  say  that  **  parcel  or 
no  parcel  is  always  a  question  for  the  jury." 

O^Malley,  Q.  C,  and  David  Keane,  in  Hilary  Term,  1868,  showed 
cause. — The  direction  of  the  learned  judge  was  right,  as  was  also  the 
conclusion  at  which  the  jury  arrived.     The  short  facts  are  these: — 
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One  Meyers  was  originally  tbe  owner  of  a  large  plot  of  land  lying  to 
the  south  of  a  certain  stream.  In  the  year  1860,  Meyers  sold  a  por- 
tion of  this  land  to  the  plaintiffs.  It  became  necessary  for  the  plain- 
tiffs to  secure  a  roadway  to  their  land;  and  accordingly  they  agreed 
with  Meyers  for  the  purchase  of  a  strip  of  the  land  between  it  and 
the  turnpike-road,  they  stipulating  to  make  the  road  and  build  a 
bridge  across  the  stream,  and  Meyers  convenanting  to  erect  and 
maintain  the  fence  walls.  The  strip  of  land  thus  purchased  was  de- 
scribed in  the  conveyance  as  ''a  piece  or  parcel  of  land  or  ground 
situate,  lying,  and  being  in  the  parish  of  Chipping  WyAombe,  in  the 
coanty  of  Buckingham,  measuring  from  east  to  west  thirty  feet.'* 
The  road,  bridge,  and  fences  were  accordingly  made  and  erected.     In 

1861,  the  plaintiffs  sold  to  the  Messrs.  Wheeler  a  piece  of  land  ad- 
joining this  new  road,  "together  with  a  right  of  way  and  passage,  in- 
gress, egress,  and  ^regress,  with  horses,  carts,  &c.,  in,  through,  r^gg 
and  over  the  said  new  road  or  way  to  and  from  the  turnpike-  ^ 
road  leading  from  High  Wycombe  to  Oxford,  to  and  from  the  said 
lane  or  highway  called  St  John's  Lane  or  Water  Lane."     In  January, 

1862,  the  defendant  Daniel  Glenister  purchased  of  Meyers  a  piece  of 
building  land  adjoining  to  Messrs.  Wheelers'  land.  The  land  so  pur- 
chased by  Glenister  having  no  communication  with  the  plaintiffs'  new 
road,  Gl^jnister  hired  Wheelers'  close,  and  without  any  conveyance  of 
a  right  of  way  used  the  plaintiffs'  road  as  a  means  of  getting  at  his 
own  land  through  Wheelers'.  The  right  thus  claimed  was  quite 
distinct  from  the  enjoyment  of  the  land  in  respect  of  which  it  was 
granted.  It  was  in  no  way  appurtenant ;  or,  if  appurtenant,  it  was 
only  so  for  the  use  of  the  land  to  which  the  right  was  annexed. 
Neither  the  grantees  nor  assignees  could  use  it  for  any  other  purpose. 
A  grant  of  a  right  of  way  to  close  A.  does  not  warrant  the  grantee  in 
using  it  for  the  purpose  of  getting  to  close  B.  The  case  of  Allen  v. 
Gomme,  11  Ad.  &  E.  769  (E.  0.  L.  R.  vol.  89),  8  P.  &  D.  581,  shows 
the  strictness  with  which  grants  of  way  are  construed.  Lord  Denman, 
in  delivering  the  judgment  of  the  court,  there  says  (p.  770), — "  It  has 
been  held,  that,  if  a  man  has  a  right  of  way  to  a  close  called  A.,  he 
cannot  justify  using  the  way  to  go  to  A.,  and  from  thence  to  another 
close  of  his  own  adjoining  to  A.  Yide  1  Bol.  Abr.  Chimin  Private 
(A),  pi.  3;  Howell  v.  King,  1  Mod.  190;  Lawton  v.  Ward,  1  Ld« 
Baym.  75,  1  Lutw.  111."  If  that  be  so,  a  grant  of  a  way,  as  here, 
from  road  to  road,  could  not  justify  the  grantee  in  going  from  the 
cli^se  to  which  the  way  was  granted  to  the  adjoining  close  or  any  part 
of  it.  At  all  events,  it  would  not  pass  to  Wheelers'  tenant.  [Erlb, 
C.  J. — If  a  way  appurtenant,  it  would.]  With  respect  to  the  wall,  the 
question  was,  what  was  conveyed  to  the  plaintiffs  by  the  *deed  r^^g 
of  the  6th  of  June,  1860.  The  description  in  the  deed  is,  "a  ^ 
piece  or  parcel  of  land  or  ground  situate,  lying,  and  being  in  the 
parish  of  Chipping  Wycombe,  in  the  county  of  Buckingham,  measur- 
ing from  east  to  west  thirty  feet."  There  is  no  ambiguity,  no  falsa 
demonstratio.  The  direction  of  the  learned  judge  upon  this  point 
was  quite  in  conformity  with  the  rule  laid  down  in  all  the  cases.  In 
Boe  V,  Lidwell,  11  Irish  Common  Law  Rep.  820,  it  was  held  that  a 
foil  and  complete  description  of  the  subject-matter  of  a  deed  being 
followed  by  another  description  in  same  instrument,  the  first  descrip- 
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tion  will  be  preferred,  although  the  second  is  equally  full  and  com* 
plete :  therefore,  where  a  deed  of  conveyance  purported  to  convey 
'*  the  town  and  lands  of  Dromardmore,  situate  in  the  barony  of  Ikerrin 
and  county  of  Tipperary,  containing  1085a.  Or.  23p.,  statute  measure, 
or  thereabouts,  and  described  in  the  nnnexed  map^  with  the  appurte- 
nances ;  and  it  was  proved  that  the  map  annexed  to  the  deed  comprised 
a  portion  of  the  lands  called  Dromardbeg,  and  not  Dromardmore, — 
it  was  held  that  the  first  description  in  the  deed  of  the  lands  of  Dro- 
mardmore,  being  sufficiently  complete  and  certain,  should  prevail 
over  the  second  description,  comprised  in  the  words  "described  in 
the  annexed  map ;"  and  that  nothing  passed  by  the  deed  which  was 
not  part  of  Dromardmore.  Lefroy,  C.  J.,  in  delivering  the  judgment  of 
the  court  of  error,  there  says, — p.  826, — "  I  take  the  rule  to  be  this, 
as  laid  down  in  Sheppard's  Touchstone,  pp.  99,  246,  247  — *  When- 
ever there  is,  in  the  first  place,  a  sufficient  certainty  and  demonstra- 
tion,  and  afterwards  an  accumulative  description,  and  it  fails  in  point 
of  accuracy,  it  will  be  rejected.  Falsa  demonstratio  non  nocet/  This 
rule  is  stated  and  exemplified  in  ft  variety  of  cases  collected  from 
Brooke,  Plowden,  Dyer,  and  other  ancient  authorities;  from  which  it 
*d01   ^  ^^  appears  that  *the  grant  of  land  by  its  name,  constitutes 

^  prima  facie  that  '  sufficient  certainty  and  demonstration*  which 
will  satisfy  the  rule.  Thus, it  is  said,  'If  one  grant  all  his  lands  in 
Dale  which  he  had  of  the  gift  of  J.  S.,  by  this  grant  (thus  restricted) 
nothing  will  pass  but  that  which  he  had  of  the  gift  of  J.  S.  But,  if 
one  grant  all  his  lands  in  Dale,  called  Hodges  (being  a  full  description 
and  certainty  in  itself),  which  he  had  of  the  gift  of  J.  S.,  by  this  grant 
all  that  which  is  called  Hodges  shall  pass,  albeit  the  grantor  had  it 
not  of  the  gift  of  J.  S.  (for,  falsa  demonstratio  non  nocet).'  So,  again, 
in  another  case,  it  is  said,  'If  a  parish  lie  in  two  counties,  viz.  Berks 
and  Wilts,  and  one  grant  in  this  manner,  "all  his  closo called  Gallis, 
in  the  parish  of  Hurst,  in  the  county  of  Berks,"  and  in  truth  the 
close  doth  not  lie  in  the  county  of  Wilts,  this  is  a  good  grant  to  pass/A^ 
close  (because  the  close  passes  by  the  name  as  a  full  and  certain  de« 
scription.'  In  the  present  case,  we  have  the  certainty  of  the  name  of 
the  close,  intended  to  be  passed,  and,  in  addition  to  the  principle  of 
law,  there  is  evidence  which  abundantly  negatives  its  being  the  close 
delineated  on  the  map,  which  must  therefore  be  rejected  as  a  falsa 
demonstratio.  So,  again  it  is  said  in  another  case,  'If  one  grant  in 
this  manner,  '*  my  manor  of  Dale,  which  appeareth  by  office  found  to 
be  of  the  value  of  102.  per  annum,''  and  in  truth  in  the  office  it  is 
found  at  202.  per  annum,  this  grant  is  good,  notwithstanding  this  mis- 
prision (because  there  is  a  certainty,  with  a  false  demonstration).' 
But  it  has  been  argued,  that,  as  the  map  was  held  to  be  the  guide  in 
Errington  v,  Rorke,  9  Irish  Common  Law  Bep.  367,  so  it  should  be 
in  the  present  case :  but,  in  that  case,  the  deed  made  the  map  the 
guide.  The  grant  was  '  part  of  the  Bog  of  Allan  and  Clunagh  ;'  but 
what  part  was  not  further  specified  than  by  reference  to  the  annexed 
map,  which  alone  affi>rded  any  certainty  or  ascertainment  as  to  what 
*dl1   *P^^^  ^^^  intended  to  pass.    It  was  not  a  grant  of  '  the  Bog  of 

^  AUanand  Clunagh,'  but  only  a  part,  and  what  part  was  only  as- 
certained or  ascertainable  by  reference  to  the  map.  The  map  was 
therefore  the  only  means  of  certainty  as  to  what  was  intended  to  pass. 
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In  the  present  case,  by  the  grant  of  Dromardmore,  by  its  name,  con- 
stat de  corp)ore.  There  is  also  the  positive  evidence  to  show  that 
the  map  is  '  falsa  demonstration  as  to  the  description  by  occupation,  in 
the  sammons  and  plaint,  of  the  land  claimed  by  the  plaintiff.  We 
have  also  tbe  authority  of  thiis  court  in  the  case  of  The  Dublin  and 
Kingstown  Railway  Company  v.  Bradford,  7  Irish  Common  Law 
Sep.  57,  624,  which  appears  to  be  quite  decisive  to  show,  that,  where 
the  map  conflicts  with  the  grant,  which  contains  a  certainty  beyond 
donbt,  the  map  may  be  rejected  as  £ilsa  demonstratio."  So,  in  Lord 
Waterpark  v,  Pennell,  7  House  of  Lords  Cases  660,  684,  Lord  Wens- 
leydale  says, — "  Whether  parcel  or  not  is  often  said,  but  not  with 
strict  propriety,  to  be  a  question  for  the  jury.  I  apprehend  that  the 
true  rule  is  perfectly  well  settled,  and  is  fully  explamed  in  Sir  James 
Wigram's  excellent  Treatise  on  the  subject.  The  construction  of  a 
deed  is  always  for  the  court,  but,  in  order  to  apply  its  provisions  evi- 
dence is  in  every  case  admissible  of  all  material  facts  existing  at  the 
time  of  the  execution  of  the  deed,  so  as  to  place  the  court  in  the  situ- 
ation of  the  grantor." 

H,  Mills,  Q.  C,  and  A.  K,  Stephenson,  contr^  were  not  called  tipon. 

Eble,  0.  J. — Upon  the  first  question,  I  am  of  opinion  that  there 
was  a  little  inaccuracy  in  the  direction,  and  consequently  that  there 
mast  be  a  new  trial.  If  there  be  a  right  of  way  appurtenant  to  land, 
and  the  land  is  demised,  the  right  will  pass  to  the  lessee.  When, 
therefore,  the  defendant  Daniel  Glenister  became  ^tenant  of  r^gn 
Wheelers'  close,  the  right  of  way  which  the  Messrs.  Wheeler  *• 
had  as  appurtenant  to  that  close  passed  with  it,  though  nothing  was 
said  at  the  time  about  it. 

Williams,  J.— I  am  of  the  same  opinion. 

WiLLES,  J. — I  am  of  the  same  opinion.  It  is  clear  that  at  least  a 
right  to  use  the  road  for  the  purpose  of  access  to  and  from  Wheelers' 
close  was  granted  by  the  deed  by  which  Phillipps  and  Skull  granted 
that  piece  of  land  to  the  Messrs.  Wheeler.  The  case  of  Ackroyd  v.  Smith, 
10  C.  B.  164  (E.  C.  L.  R.  vol.  70),  which  has  been  somewhat  misunder- 
stood, shows  that  that  was  a  grant  of  a  way  as  appurtenant  to  the 
land,  and  consequently  it  passed  by  the  demise  of  the  land  to  Olen- 
ister.  Allan  v.  Gomme  is  not  the  last  of  the  series  of  cases  on  the 
sobject.  That  case  was  cited  and  explained  in  The  South  Metropolitan 
Cemetery  Company  v.  Eden,  16  C.  B.  42  (E.  C.  L.  B.  vol.  81).  A 
correct  exposition  of  the  law  is  also  to  be  found  in  Oale  on  Ease- 
ments, 3d  edit  451,  452. 

Keating,  J. — I  concur  with  the  rest  of  the  court,  for  the  reasons 
given  by  my  Lord.  Bule  absolute. 

Before  the  cause  went  down  again,  the  pleadings  were  amended  by 
limiting  the  first,  second,  and  third  pleas  to  the  several  trespasses  in 
the  declaration  mentioned  except  as  to  the  casting,  depositing,  and 
throwing  the  said  bricks,  mortar,  earth,  and  rubbish  as  in  the  second 
emnt  mentioned,  and  by  adding  a  fifth  plea  as  to  the  several  trespasses 
excepted  in  the  first,  second,  and  third  pleas,  bringing  into  court  the 
sum  of  105.,  and  averring  that  that  sum  was  enough  to  satisfy  the 
claim  of  the  plaintiffs  in  respect  of  the  said  trespasses  so  excepted  as 
aforesaid ;  and  also  by  adding  a  plea  *of  payment  into  court  of  pgo 
40«.  in  respect  of  the  trespasses  newly  assigned.  *- 


93  SKULL  V.  GLENISTER.    H.  V.  1864. 

The  plaintiffs  replied  to  the  fiflh  plea  by  accepting  the  sum  so  paid 
into  court  in  full  satisfaction  and  discbarge  of  the  causes  of  action  in 
respect  of  which  it  had  been  paid  in. 

The  second  trial  took  place  before  the  same  learned  judge  at  the 
Aylesbury  Summer  Assizes,  1863.  The  evidence  given  upon  this 
occasion  was  substantially  the  same  as  on  the  former  trial,  except 
that  the  defendants  offered  in  evidence  the  conveyance  from  Meyers 
to  Daniel  Glenister  of  the  13th  of  January,  1862,  for  the  purpose  of 
showing  that  the  wall  adjoining  the  land  sold  by  Meyers  to  Daniel 
Glenister  passed  to  him  by  that  deed.  This  was  objected  to  as  irrele- 
vant, and  rejected. 

The  following  are  the  questions  which  were  put  by  the  learned 
judge  to  the  jury,  and  their  answers  thereto: — 

^'  1.  Did  the  defendants  break  down  any  part  of  any  wall  standing 
upon  land  of  the  plaintiffs?  If  they  did,  what  damage  did  the  plain- 
tiffs sustain  thereby?     Answer.     Yes:  damage,  202. 

"2.  Was  the  land  conveyed  by  Meyers  to  the  plaintiffs  by  the  deed 
of  the  6th  of  June,  1860,  that  which  was  contained  between  stakes 
that  had  been  put  down,  whether  of  the  width  of  thirtv  feet  or  not,  or 
land  of  the  width  of  thirty  feet  bounded  as  in  the  deea  is  mentioned  ? 
Answer,  that  it  was  land  of  the  width  of  thirty  feet,  and  not  land  be- 
tween the  stakes. 

'*  3.  Did  the  defendants  break  up  any  land  of  the  plaintiffs  ?  If 
they  did,  what  damage  did  the  plaintiff  sustain?  Answer.  ITea: 
damages,  la. 

''4.  What  amount  for  all  damages  sustained  by  the  plaintiffs  by 
the  use  of  the  road  by  the  defendants  in  passing  with  carts  and  car- 
riages with  materials  which  did  not  go  to  Wheelers'  land?  Answer, 
898. 

^QM-.  *'*  5.  Did  the  defendants  really  use  the  way  with  carts  and 
-'  wagons  as  a  way  to  Wheelers'  land,  or  did  they  really  use  it  as 
a  way  to  the  houses  they  were  building  ?  And  was  the  going  first  to 
Wheelers'  a  mere  oolourable  use  ?  Answer.  It  was  a  mere  colour- 
able use. 

"  6.  What  amount  for  all  damages  sustained  by  the  plaintiffs  for  the 
use  of  the  way  by  the  defendants  to  Wheelers'  land,  and  from  thence 
to  the  houses  the  defendants  were  building  ?     Answer,  3Z." 

A  verdict  was  thereupon  entered  for  the  plaintiffs,  damages  25Z. 

Lush^  Q.  C,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  for  a  new 
trial  on  the  ground  of  misdirection  on  the  part  of  the  learned  judge 
''in  leaving  to  the  jury  the  question  whether  the  land  conveyed  by 
Meyers  to  the  plaintiffs  by  the  deed  of  the  6th  of  June,  1860,  was  that 
which  was  contained  between  the  stakes  put  down,  whether  of  the 
width  of  thirty  feet  or  not,  or  land  of  the  width  of  thirty  feet  bounded 
as  in  the  deed  mentioned ;  and  also  in  leaving  to  the  jury  the  question 
whether  the  defendants  used  the  way  as  a  way  to  the  houses  they 
were  building,  or  whether  it  was  a  colourable  use,  and  to  find  dam- 
ages for  the  plaintiffs  caused  by  the  use  of  the  way  in  question  by  the 
defendants  to  Wheelers'  land,  and  from  thence  to  the  houses  the  de- 
fendants were  building;"  and  also  ''for  improperly  rejecting  as  evi- 
dence the  deed  of  the  13th  of  January,  1863,  by  which  Meyers  con- 
veyed the  wall  in  question  to  the  defendants ;"  and  also  on  the  ground 
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that  the  verdict  was  agaiost  the  weight  of  evidence  on  the  first  ques- 
tion. 

O'MaUey,  Q.  C,  Mellish,  Q.  C,  and  Keane,  showed  canse. — The  direc- 
tion of  the  learned  judge  was  perfectly  correct.  Whether  or  not  the 
wall  in  question  *was  built  upon  the  land  of  the  plaintiffs,  de-  r^g- 
pends  upon  the  construction  of  the  conveyance  of  the  6th  of  '■ 
Jone,  1860.  Where  there  is  any  equivocation  or  latent  ambiguity  in 
the  description  of  the  property  intended  to  pass  by  a  deed,  parol  evi- 
dence may  be  admitted  to  explain  and  apply  it.  Here,  it  is  plain  that 
a  way  of  the  width  of  thirty  feet  was  what  was  intended  to  be  convey- 
ed :  it  was  proved  that  the  words  "  or  thereabouts''  had  been  erased 
from  the  deed  before  its  execution.  No  reference  is  made  to  any  por- 
tion of  land  staked  out.  There  is  nothing  to  raise  a  doubt:  thirty 
feet,  therefore,  passed  by  the  deed.  In  Doe  d.  Norton  v.  Webster,  12 
Ad.  &  E.  442  (E.  C.  L.  R,  vol.  40),  4  P.  &  D.  270,  where  a  deed  pur- 

Eorted  to  convey  ''  a  messuage  or  tenement  formerly  used  as  a  work- 
ouse,  in  the  occupation  of  W.,  with  the  appurtenances/'  and  it  was 
shown  that  there  was  a  small  garden  adjoining,  which  had  been  always 
occapied  by  W.  as  master  of  the  workhouse, — it  was  held  that  the 
garden  passed,  and  that  the  grantor  could  not  afterwards  be  admitted 
to  narrow  the  operation  of  his  grant  by  showing  that  the  conditions  of 
sale,  signed  by  the  vendee  at  the  time  of  the  sale,  expressly  excepted 
the  garden,  or  by  proving  subsequent  declarations  by  the  grantee  that 
it  had  not  been  purchased  by  him.  [Williams,  J. — Were  the  facts 
from  which  the  construction  relied  on  by  the  defendants  was  sought 
to  be  drawn  controverted  ?]     They  were. 

As  to  the  right  of  way, — it  appeared  that  the  plaintiffs  had  sold  to 
Messrs.  Wheeler  a  plot  of  land  abutting  upon  the  road  in  question, 
together  with  a  right  of  way  thereto  along  the  road.  The  defendants 
afterwards  purchased  from  Meyers  another  piece  of  land  also  abutting 
upon  the  road,  and,  having  obtained  a  demise  of  Wheelers'  plot,  used 
tberoad  as  a  means  of  access  to  their  own  land  through  Wheelers'. 
This  they  clearly  had  no  right  to  do.  The  authorities  on  *this  r^c^a 
subject  are  uniform.  In  Lawton  v.  Ward,  1  Ld.  Kaym.  75,  '• 
Lutw.  114,  the  defendant  prescribed  for  a  way  to  his  close  0.  The 
plaintiff  confessed  the  prescription  of  the  defendant,  but  said  that  he 
drove  his  carts  to  C,  and  also  further  to  D. :  and  it  was  resolved  by 
the  court  "that  the  defendant  has  not  pursued  his  prescription;  for, 
the  prescription  is  to  go  to  C. ;  then,  when  he  goes  to  C,  and  further 
to  D.,  he  has  not  authority  to  do  it."  And  Powell,  J.,  said  that  ''the 
difterence  is,  where  he  goes  further  to  a  mill  or  bridge,  there  it  may 
be  good  ;  but,  when  he  goes  to  his  own  close,  it  is  not  good ;  for,  by 
the  same  reason,  if  the  defendant  purchases  a  thousand  closes,  he  may 
go  to  them  all,  which  would  be  very  prejudicial  to  the  plaintiff"  And 
for  authorities  they  relied  upon  1  Roll.  Abr.  391,  pi.  8,  1  Mod.  190. 
The  case  referred  to  in  1  Mod.  is  Howell  v.  King, — "  Trespass  for 
driving  cattle  on  plaintiffs'  ground.  The  case  was,  A.  has  a  way 
over  B.'s  ground  to  Black  Acre,  and  drives  his  beasts  over  B.'s  ground 
to  Black  Acre,  and  thence  to  another  place  lying  beyond  Black  Acre : 
and  whether  this  was  lawful  or  no  was  the  question  upon  a  demurrer. 
It  was  urged,  that,  when  his  beasts  were  at  Black  Acre,  he  might 
drive  them  whither  he  would.    On  the  other  side  it  was  said  that  by 
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this  means  the  defendant  might  purchase  a  hundred  or  a  thousand 
acres  adjoining  to  Black  Acre,  to  which  he  prescribes  to  have  a  way, 
hy  which  means  the  plaintiff  would  lose  the  benefit  of  his*  land ;  and 
that  a  prescription  pre-supposed  a  grant,  and  ought  to  be  continued 
[construed  7]  according  to  the  intent  of  its  original  creation.  The 
whole  court  agreed  to  this ;  and  judgment  was  given  for  the  plaintiff." 
In  Allen  v.  Gorame,  11  Ad.  &  E.  759  (E.  C.  L.  R.  vol.  89),  8  P.  &  D. 
581,  a  reservation  of  a  right  of  way  to  a  piece  of  ground^  was  held  not 
to  warrant  the  grantor  in  using  the  way  to  a  cottage  subsequently' 
*971  ^"^'^-  ^^  Dand  v.  Kingscote,  6  M.  &  W.  174,  by  a  deed  *dated 
^  in  1680,  the  grantor  conveyed  in  fee-farm  land  in  the  manor 
of  Amble,  in  the  county  of  Northumberland,  '*  excepting  and  reserved 
out  of  the  grant  all  mines  of  coals  withio  the  fields  and  territories  of 
Amble  aforesaid,  together  with  sufficient  way-leave  and  stay-leave  to 
and  from  the  said  mines,  with  liberty  of  sinking  and  digging  pit  and 
pits:''  byanother  deed  of  the  same  date,  the  same  parties  conveyed  in 
fee-farm  to  other  persons  lands  in  the  manor  of  Hauxley  (adjoining 
Amble),  with  a  like  exception,  reservation,  «and  covenant;  and  it 
was  held,  that,  under  the  reservaticm  of  the  fornler  deed,  the  coal- 
owner  could  not  carry  over  Amble  coals  got  in  Hauxley.  although 
from  a  part  of  the  same  mineral  field.  ^'  A  license  to  use  a  way  to 
or  from  Black  Acre,  would  not  have  included  a  permission  to  go  to 
or  come  from  beyond  it :"  per  Parke^  B.,  in  delivering  the  judgment 
of  the  court  in  Colchester  v.  Roberts,  4  M.  &  W.  769,  774.  [Erlk,  C. 
J. — I  do  not  imagine  that  Mr.  Lush  will  dispute  that.  His  complaint 
is,  that  the  learned  judge  left  to  the  jury  the  animus  of  the  defendants 
in  using  the  road.]  The  question  left  was,  whether  the  defendants 
were  bond  fide  using  Wheelers'  close  as  a  place  of  deposit  for  build- 
ing materials,  or  were  simply  carting  them  through  Wheelers'  close 
to  their  own  land,  and  thus  using  the  way  in  a  manner  in  which  they 
were  not  justified  in  using  it.  There  is  nothing  wrong  in  so  leaving 
the  question.  With  respect  to  the  rejection  of  the  deed  of  the  18th 
of  January,  1863,  it  is  difficult  to  see  how  a  conveyance  to  which  the 

Elaintiffs  were  no  parties  could  be  material.  And,  as  to  the  verdict 
eing  against  eyiaence,  there  was  evidence  on  both  sides,  and  the 
learned  judge  does  not  report  that  he  was  dissatisfied  with  the  verdict. 
*9R1  ^^^»  Q*  C.  and  A,  K.  Stephenson,  in  support  of  the  *rule. — 
^  Upon  the  first  point  there  was  a  clear  misdirection,  in  leaving  to 
the  jury  a  question  which  virtually  was,  what  was  the  construction  of 
the  deed.  The  learned  judge  in  effect  left  it  to  the  jury  to  put  a  con- 
struction upon  the  deed,  which  he  found  a  difficulty  in  construing  for 
himself.  The  proper  question  to  be  pot  was,  did  the  stakes  mark  out 
the  piece  of  land  intended  to  be  conveyed.  The  evidence  was  that  the 
piece  was  staked  out  before  the  exeoution  of  the  conveyance,  in  order 
to  make  the  plan.  If  there  was  a  slight  inaccuracy  in  the  measure- 
ment, that  would  be  n^ere  falsa  demonstratio.  Suppose  that,  instead  of 
the  stakes  being  placed,  the  wiills  had  been  built  at  the  time  the  deed  was 
executed,  could  it  be  contended  that  the  grantee  would  have  a  right 
to  pull  down  the  wall  if  it  turned  out  that  the  true  measurement  fell 
a  few  inches  short  of  thirty  feet?  [Williams,  J. — There  would  be 
a  difference  between  a  permanent  structure  and  a  mere  temporary  de- 
fining of  the  line.]    Not  for  the  purpose  of  construction,  it  is  aub- 
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mitted.  Lea^e  oat  the  stakes,  and  where  is  the  roadway  7  The  de- 
scription would  be  satisfied  by  thirty  feet  of  any  part  of  the  land 
belonging  to  the  grantor.  Where  the  deed  contains  a  name  or  any 
otber  designation  whereby  the  subject  of  the  conveyance  can  be 
identified  and  ascertaiued,  any  other  description  by  measurement  or 
plan  or  otherwise  may  be  rejected  as  falsa  demonstratio.(a)  Recourse 
is  only  to  be  had  to  extraneous  evidence  for  the  purpose  of  supplying 
what  is  defective  in  the  deed.  [Eble,  G.  J.-^The  proper  question  to 
leave  to  the  jury  was,  whether  the  stakes  were  placed  for  the  purpose 
of  defining  what  was  intended  to  pa8s.(i^)] 

The  next  question  is  as  to  the  user  of  the  way.  It  ^appeared  p^^g 
tbat  the  defendant  Daniel  Olenister  rented  the  close  conveyed  ^ 
to  Messrs.  Wheeler,  with  tbe  right  of  way  appurtenant  thereto.  The 
contention  on  the  part  of  the  plaintiffs  was,  that  the  defendants  used 
the  way  in  excess  of  the  grant,  viz.  for  the  purpose  of  getting  to  land 
of  Daniel  Glenister  adjoining  Wheelers'  close.  It  may  be  conceded, 
that,  if  a  right  of  way  be  granted  to  close  A.,  the  grantee  cannot  ex- 
tend the  grant  by  using  the  way  for  the  purpose  of  going  to  close  B. 
Allan  V.  Gomme,  11  Ad.  &  E.  759  (E.  0.  L.  R.  vol.  89),  8  P.  &  D.  581, 
aod  other  cases  fully  establish  that.  But  none  of  those  cases  at  all 
conflict  with  the  present  argument.  It  is  not  to  be  lost  sight  of,  that 
this  land  was  sold  for  building  land.  What  was  there  to  prevent  the 
drfeodants  from  exercising  the  right  of  way  to  Wheelers'  close  for 
the  purpose  of  making  that  a  place  of  deposit  for  materials  to  be  used 
by  them  upon  the  adjoining  land  ?  [  Willes,  J. — Could  the  defend- 
ants have  carried  coals  along  the  way  and  stacked  them  upon  Wheel- 
ers' doie,  for  the  purpose  of  consuming  them  in  a  furnace  built  on 
the  adjoining  close  ?]  Clearly  they  could ;  or  for  the  purpose  of  sell- 
ing them.  The  right  appurtenant  to  Wheelers'  close  was  not  a  mere 
limited  right,  as  in  Allan  v.  Oomme,  but  a  right  to  use  the  way  for 
all  purposes.  In  Henning  v.  Burnet,  8  Exch.  187,  Parke,  B.,  in  the 
course  of  the  argument,  says, — ''In  Allan  v.  Gomme,  a  more  strict 
rale  was  laid  down  than  I  ^ould  have  been  disposed  to  adopt ;  for,  it 
was  said  that  the  defendant  was  confined  to  the  use  of  the  way  to  a 
place  which  should  be  in  the  same  predicament  as  it  was  at  the  time 
of  the  making  of  the  deed.  No  doubt,  if  a  right  of  way  be  granted  for 
the  purpose  of  being  used  as  a  way  to  a  cottage,  and  the  cottage  is 
changed  into  a  tan -yard,  the  right  of  way  ceases:  but,  if  there  is  a 
general  grant  of  all  ways  to  a  cottage,  the  right  is  not  lost  by  reason 
of  the  cottage  being  altered."  *[ WlLMAiiS,  J. — If  the  inten-  r«i  aq 
tioB  of  the  defendants  was  really  to  use  the  road  as  a  way  to  '- 
their  own  doee,  they  could  not  evade  the  rule  of  the  law  by  merely 
dropping  the  materials  upon  Wheelers'  close  and  then  picking  them 
up  again  and  carrying  them  on.  The  proper  question,  therefore,  I 
ooQceive  wa%  whether  the  use  made  of  the  road  was  bonfi  fide  or 
colomrable.]  ^ 

As  to  the  deed  of  the  18th  of  June,  1892,  it  was  offered  in  evidence 
for  the  purpose  of  showing  that  the  defendants  in  pulling  down  the 
Wall  were  acting  in  the  bon&  fide  assertion  of  a  supposed  right,— ^ 

in)  See  Bftrton  «.  Dawei,  10  vC.  B.  261  (E  C.  L.  R.  rol.  70). 

ihi)  It  «M  MMfted  hj  O'Maliy,  and  denied  hj  Stepheaioii,  thftt  thai  qaeiUon  WM  pat    Sed 
vide  uU,  p.  9S. 
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Meyers  having  by  that  deed  oonveyed  to  them  the  land  they  occupied 
together  with  the  wall  erected  thereon, — and  in  answer  to  the  plaintifib' 
claim  for  vindictive  damages. 

Erle,  C.  J. — This  was  an  action  brought  by  the  plaintifi&  to  re- 
cover damages  for  an  alleged  trespass  committed  by  them  upon  a 
piece  of  land  granted  to  the  plaintiffs  by  one  Meyers  by  a  deed  bear- 
ing date  the  6th  of  June,  1860,  and  the  first  question  raised  before  the 
jury,  and  which  has  been  the  subject  of  much  contention  before  us,  is, 
what  is  the  boundary  of  that  piece.  That  question  must  be  deter- 
mined by  the  description  of  the  land  contained  in  the  deed,  according 
to  the  true  construction  of  the  words  used.  The  land  granted  is  there 
described  as,  "All  that  piece  or  parcel  of  land  or  ground  situate,  ly- 
ing, and  being  in  the  parish  of  Chipping  Wycombe,  in  the  county  of 
Buckingham,  measuring  in  width  from  east  to  west  thirty  feet,  form- 
ing part  of  the  two  pieces  or  parcels  of  meadow  or  pasture  land  pur- 
chased by  the  said  B.  Meyers  of  Job  Pierce,  and  described  in  and 
conveyed  by  the  hereinbefore  in  part  recited  indenture.(a)  which  said 
*10n  P^®^®  *^^  parcel  of  land  or  ground  hereby  appointed  and  con- 
^  veyed  is  intended  to  be  used  as  a  roadway  from  the  turnpike- 
road  there  to  the  property  lying  on  the  south  side  thereof,  and  is 
bounded  on  the  north  by  the  turnpike-road  leading  from  High  Wy- 
combe to  Oxford,  on  the  west  and  east  by  other  land  belonging  to  the 
said  B.  Meyers,  and  on  the  south  by  property  of  the  late  George  Giles 
and  contracted  to  be  purchased  by  the  said  E.  Skull  and  T.  PhilHpps, 
and  is  more  particularly  delineated  and  described  in  the  map  or  plan 
thereof  drawn  in  the  margin  of  these  presents ;  that  part  thereof  now 
used  as  garden-ground  being  therein  coloured  yellow,  and  that  part 
thereof  now  covered  with  water  being  therein  coloured  blue;  the 
fences  of  which  said  piece  or  parcel  of  land  or  ground  hereby  con- 
veyed on  the  east  and  west  sides  are  to  be  made  and  maintained  by 
the  said  B.  Meyers,  his  heirs,  appointees,  or  assigns.'*  The  question 
is,  what  is  the  boundary  of  that  piece  of  land.  The  evidence  at  the 
trial  was,  that,  before  the  deed  was  executed  and  the  plan  put  in  the 
margin,  the  plaintiff  Skull,  who  was  then  acting  as  agent  for  Meyers, 
went  upon  the  land  for  the  purpose  of  marking  out  the  thirty  feet  for 
the  roadway,  and  placed  stakes  along  the  line.  That  was  good  evi- 
dence for  the  jury  to  indicate  what  was  intended  to  pass  by  the  deed. 
On  the  part  of  the  plaintiffs  it  was  insisted  that  the  words  "  containing 
thirty  feet,"  must  be  taken  to  be  the  governing  description,  and  that, 
assuming  the  wall  on  the  west  side  to  be  correctly  placed,  they  were 
entitled  to  thirty  feet  clear,  which  they  had  not ;  and  therefore  it  was 
contended  that  the  defendants  had  by  assuming  dominion  over  the 
opposite  wall  encroached  upon  the  plaintiffs'  land.  The  learned  judge 
left  it  to  the  jury  to  say  whether  the  boundary  was  to  be  ascertained 
by  taking  a  space  of  thirty  feet  from  the  west  wall  or  by  the  stakes. 
♦10S1  *^^^  J'^^y  thought  the  former.  I  am  of  opinion  that  the  cor- 
-l  rect  question  was  not  left.  The  construction  of  a  deed  or  other 
written  instrument  is  for  the  court.  It  is  almost  always  necessary 
that  the  court  should  be  informed  of  the  surrounding  circumstances 
under  which  a  deed  is  executed.    If  there  be  any  dispute,  these  must 

(a)  An  indentara  of  th«  Sdih  of  Maroh,  1855,  whereby  Pierce  eonreyed  to  Mejen  the  two 
pieces  of  meadow  land  therein  deteribed. 
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be  ascertained  by  the  jury :  and,  when  that  has  been  done,  the  court 
is  to  apply  the  description  in  the  deed.  Here,  there  was  a  material 
question  to  be  ascertained. by  the  jury,  viz.  whether  or  not  the  stakes 
were  put  down  for  thp'pqrpose  of  marking  out  and  defining  the 
boundaries  of  the  piece  orJ^hdtto  be  conveyed  to  the  plaintiffs.  When 
that  question  should  have  b^op** ascertained,  it  would  be  the  duty  of 
the  judge  to  construe  the  deed/*  It- might  be  matter  of  controversy 
whether  the  measurement  was  to  h^^ifhfn  the  outside  or  the  inside  or 
from  the  centre  of  the  stakes:  buf*aIL-'that  would  be  for  the  jury. 
That  question,  however,  was  not  left,  afid'  therefore  upon  this  ground 
the  parties  must  go  down  again.  /'     -  ^ 

As  to  the  right  of  way,  I  think  the  direcfmri^-&f  the  learned  judge 
was  right.  The  way  granted  to  the  Messrs..  VVh^efe?  by  the  deed  oi 
the  4th  of  September,,  1861,  is  thus  described,  '*  together  with  a  right 
of  way  and  passage,  ingress,  egress,  and  regress,  with /tu^rjses,  cartji, 
and  carriages,  or  otherwise,  through  and  over  the  said-nejv'road  •)r 
way  to  and  from  the  turnpike-road  leading  from  High  Wycombe  \o 
Oxford,  to  and  from  the  said  lane  or  highway  called  St.  John's  Lane 
or  Water  Lane."  It  was  a  way  appurtenant  to  Wheelers'  close.  It 
was  contended  on  the  part  of  the  plaintiffs  that  it  could  only  lawfully 
be  used  as  a  way  connected  with  the  enjoyment  of  Wheelers'  close. 
The  evidence  was,  that  the  defendants,  who  had  hired  Wheelers'  close, 
used  it  as  a  place  of  deposit  for  building  materials  to  be  used  upon 
their  own  land  adjoining.  It  was  ^contended  on  the  part  of  r^ti  rio 
the  plaintiffs,  that,  if  Wheelers'  close  was  used  merely  as  a  ^ 
means  of  getting  to  Glenister's  close,  that  was  not  a  user  of  the  way 
within  the  terms  of  the  grant.  The  question  which  the  learned  judge 
left,  was,  whether  the  defendants  used  the  way  as  a  way  to  WheeleTs' 
land,  or  was  it  a  mere  colourable  use  of  it  for  the  purpose  of  getting 
at  their  owu  land.  That  seems  to  me  to  be  in  substance  what  t.he 
summing-up  amounts  to.  Did  the  defendants  use  the  way  merely  for 
the  purpose  of  carrying  the  building-materials  through  Wheelers' 
close  to  their  own  land?  I  think  that  was  the  correct  way  to  leave 
the  question  :  and  the  learned  judge  has  not  reported  to  us  that  he  is 
dissatisfied  with  the  finding. 

At  present  it  is  unnecessary  to  consider  the  question  as  to  the  ad- 
missibility of  the  deed  of  the  13th  of  June,  1862.  As  far  as  I  am 
aware,  if  the  plaintiffs  asked  for  exemplary  or  substantial  damages,  on 
the  ground  that  the  defendants  wilfully  annoyed  the  plaintiffs  in  the 
enjoyment  of  their  rights,  it  was  competent  to  the  defendants  to  show 
that  they  were  exercising  what  they  conceived  to  be  their  own  rights 
in  doing  what  they  did.  For  this  purpose,  as  at  present  advised,  it 
seems  to  me  that  the  deed  which  the  learned  judge  rejected  was  ad- 
missible. But  it  is  not  necessary  to  rest  our  judgment  on  that.  The 
grand  point  is,  that  the  question  was  not  so  left  to  the  jury  as  it 
ought  to  have  been  as  to  the  part  of  the  land  which  was  granted  to 
the  plaintifi&.  The  justice  of  the  case,  however,  would  probably  be 
attained,  and  much  useless  litigation  spared,  if  the  parties  would  con- 
sent that  the  verdict  should  stand  for  the  plaintiffs  on  the  first  count, 
and  also  on  the  second  count  except  as  to  that  part  which  relates  to 
the  wall,  and  as  to  that  should  be  entered  for  the  defendants.  * 
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*104T  Williams,  J. — I  entirely  agree  in  the  opinion  which  *has 
-I  been  expressed  by  my  Lord,  that  the  ^earned  judge  who  tried 
the  cause  was  wrong  in  the  way  in  which  he' left  the  question  to  the 
jury  upon  the  first  point.  The  construdttgn  "of  a  deed  is  for  the 
court,  though  it  is  the  proper  function  ofVtjse  jury  to  assist  the  judge 
as  to  any  controversy  of  fact  which.^t9B.y  Arise.  When  the  facts  are 
ascertained,  it  is  the  duty  of  the  j]tdge/{o  say  whdt  is  the  proper  con- 
struction and  effect  of  the  deed.  \  txi  the  present  case  it  appears  there 
was  no  mode  of  defining  thja.  Isoptd'  granted  by  the  deed  of  the  6th  of 
June,  1860,  except  as  encldsiej}  witnin  the  stakes.  The  thirty  yards 
intended  to  be  conveyed* was  part  of  a  larger  piece.  Until-ascertained, 
the  boundary  was  ^'lil^re  imaginary  line.  It  is  unnecessary  to  go  so 
far  as  to  say  that.*tt'dppears  that  the  stakes  were  put  there  with  a  view 
to  guide  the  ^jivis'yancer :  it  is  enough  to  say  that  they  were  put 
down  for  tb^,j5uf{x)se  of  the  grant.  They  were  there,  it  seems,  at  the 
time  the.Gpnyeyance  was  executed.  That  being  so,  the  deed  purports 
to  convey 'to  the  grantees  "  all  that  piece  or  parcel  of  land  or  ground 
situate,  lying,  and  being  in  the  parish  of  Chipping  Wycombe,  in  the 
county  of  Buckingham,  measuring  in  width  from  east  to  west  thirty 
feet.  The  plaintiffs'  contention  is,  that  that  description  is  to  be  the 
governing  description,  and  that  the  land  is  to  be  at  all  events  of  the 
width  of  thirty  feet.  But  the  difliculty  I  feel  in  going  along  with  the 
plaintiffs,  is,  that,  if  it  should  turn  out  that  the  width  is  less  than 
thirty  feet,  it  is  impossible  to  say  on  which  side  it  is  to  be  augmented. 
That  suggestion,  therefore,  being  rejected,  the  description  must  refer 
to  the  land  already  marked  out  for  the  purposes  of  the  grant;  and, 
although  it  is  described  inaccurately,  that  must  be  taken  to  be  a  mere 
falsa  demonstratio,  and  the  deed  must  be  held  to  pass  the  piece  staked 
'^lOo!  ^^^  ^^^  these  reasons  it  seems  to  me  *that  the  facts  which 
^  were  uncontroverted  in  the  case  should  have  led  the  learned 
judge  to  tell  the  jury  that  nothing  passed  by  the  deed  but  what  was 
comprised  within  the  stakes. 

As  to  the  second  point  made  in  the  case,  I  am  of  opinion  that  the 
direction  was  substantially  correct.  I  see  no  reason  to  doubt  the 
authority  of  the  cases  cited  in  Gale  on  Easements,  8d  edit.  pp.  461, 
452.  It  is  there  said,  that,  "as  every  easement  is  a  restriction  upon 
the  rights  of  propertv  of  the  owner  of  the  servient  tenement,  no  alter- 
ation can  be  made  in  the  mode  of  enjoyment  by  the  owner  of  the 
dominant  heritage,  the  effect  of  which  will  be  to  increase  such  restric- 
tion. Supposing  no  express  grant  to  exist,  the  right  must  be  limited 
by  the  amount  of  enjoyment  proved  to  have  been  had.  Thus,  it  is 
laid  down  in  Rolle's  Abridgment,  Chimin  Private  (A.),  pi.  1,  if  A.  be 
seised  in  fee,  and  grant  to  B.  a  right  of  way  to  a  certain  close,  B.  can- 
not use  that  way  to  go  to  other  closes  without  first  going  to  the  other 
close  specified  in  the  grant.  But  it  was  said,  that,  if  a  defendant 
justifies  under  a  right  of  way  from  D.  to  Blackacre,  if  the  plaintiflf 
replied  that  at  the  time  of  the  trespass  the  defendant  went  with  his 
carriages  from  D.  to  Blackacre,  and  thence  to  a  mill,  the  replication 
would  not  support  the  action,  for,  when  he  was  in  Blackacre,  he 
might  go  where  he  pleased.  But  it  seems,  that,  if  a  man  have  a  way 
for  carriages  from  D.  to  Blackacre  over  my  close,  and  afterwards  be 
purchase  land  adjoining  to  Blackacre,  he  cannot  use  the  aforesaid  way 
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witb  carriages  to  the  land  adjoining,  though  he  go  first  to  Blackacre, 
and  from  thence  to  the  land  adjoining,  for,  this  might  be  greatly  pre- 
judicial to  my  close;  bat  it  seems,  that,  if  I  wish  to  help  myself,  I 
ought  to  show  this  special  matter,  and  that  he  uses  it  for  the  land  ad- 
joining. In  the  later  case  of  Ward  t;.  Lawton,  1  Ld.  *Ray m.  p-  ^g 
75,(a)the  defendant  justified  under  a  right  of  way  for  carts  '- 
and  carriages  to  a  close  called  G.  The  plaintiff  replied,  that  the  de- 
fendant drove  the  carts  to  C,  and  also  further  to  D.  The  plaintiff 
upon  demurrer  to  the  rejoinder  had  judgment:  and  it  was  resolved 
'that  the  defendant  had  not  pursued  his  prescription,  for,  the  pre- 
scription is  to  go  to  C. ;  that,  when  he  goes  to  C,  and  further  to  D., 
be  has  not  authority  to  do  it.'  And  Powell,  J.,  jun.,  said  'that  the 
difference  is,  where  he  goes  further,  to  a  mill  or  a  bridge,  there  it  may 
be  good ;  for,  by  the  same  reason,  if  the  defendant  purchases  one 
thousand  closes,  he  may  go  to  them  all,  which  would  be  very  pre- 
judicial to  the  plaintiff.'  And  for  authorities  they  relied  upon  1  Rol. 
Abr.  891,  pi.  3,  1  Mod.  190,  3  Keble  348."  These  authorities  ap- 
pear to  establish  the  principle,  that,  if  the  defendants  here  had  directly 
used  the  road  in  question  as  a  way  over  the  grantor's  land  through 
Wheelers'  close  to  Olenister's,  that  would  have  been  an  excess  of  the 
right.  The  question  was  whether  they  had  not  substantially  done  so. 
The  jury  must  be  taken  to  have  found  that  they  had.  Upon  this  part 
of  the  case,  therefore,  I  think  the  direction  was  substantially  right, 
and  the  verdict  justified  by  the  evidence. 

WiLLES,  J. — I  am  of  the  same  opinion,  and  for  the  reasons  given 
by  my  Lord  and  my  Brother  Williams.  The  result  will  be  that  the 
verdict  found  for  the  plaintiff  on  the  first  count,  and  also  on  the 
second  count  except  as  to  that  part  which  relates  to  the  wall,  will 
stand,  and  that,  as  to  so  much  of  the  second  count  as  relates  to  the 
wall,  the  verdict  will  be  entered  for  the  defendants, — each  party  bear- 
ing their  own  costs  of  and  occasioned  by  this  application. 

KxATiNa,  J.,  concurring,  Bule  accordingly. 

•       (a)  And  see  Hanifon  e.  Peek,  Lateb  110. 


♦CAWLEY  v.  KNOWLES.    Febl.  [*107 

A  eaaae  liood  for  trial  at  the  littingi  alter  Trinity  Term.  The  defendant  obtained  a  jvdge'i 
trder  for  a  oonuBisaion  to  ezauine  witnetMi  abroad,  the  eommiuion  to  be  returnable  on  the 
Mtb  of  Norember,  and  the  trial  being  poitponed  nntil  the  littingi  after  Miohaelmas  Term.  No 
frt«h  notice  of  trial  was  given,  and  the  caase  was  taken  as  an  undefended  cause : — The  court 
Mtside  thetrlaL 

Where  the  defendant  obtains  a  rule  for  a  special  jury  (In  a  town  canse),  but  omits  to  giro 
Mtke  to  the  sheriif  nnder  the  112th  seetlon  of  the  Common  Law  Procedure  Aot»  1862,  that  the 
twsa  is  to  be  tried  bj  a  special  jury,  in  the  absence  of  a  special  jury,  the  cause  may,  under  s. 
ill,  be  tried  by  a  common  jury. 

T.  JoNKS  moved  for  a  rule  calling  upon  the  plaintiff  to  show  cause 
why  the  trial  of  this  cause,  which  took  place  before  Keating,  J.,  at 
the  sittings  in  London  after  the  last  Term,  on  which  occasion  a  ver- 
dict was  found  for  the  plaintiff  with  602.  damages,  should  not  be  set 
aside  for  irregularity.  The  facts  were  as  follows  : — The  cause  being 
set  down  for  trial  at  the  sittings  after  Trinity  Term  last,  the  defend- 
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ant  obtained  an  order  from  Byles,  J.,  for  leave  to  issue  a  commission 
to  examine  witnesses  abroad,  the  commission  to  be  returnable  on  the 
30th  of  November,  and  postponing  the  trial  nntil  the  sittings  after 
Michaelmas  Term.  No  commission  having  been  issued,  the  plaintifif, 
without  giving  a  fresh  notice  of  trial,  procured  the  cause  to  be  set  down 
again  (it  not  being  properly  a  remanet),  and  the  defendant's  attorney 
received  notice  from  the  associate  that  it  was  appointed  for  a  certain 
day.  The  defendant  not  appearing  on  the  day  mentioned,  the  cause 
was  tried  as  undefended.  In  Archbold's  Practice,  11th  edit.  812, 
it  is  said  that  a  fresh  notice  of  trial  is  necessary  where  the  trial  is 
put  off  by  rule  of  court  or  order  of  a  judge, — referring  to  Jacks  v. 
Mayer,  8  T.  R.  245,  where  the  court  said  '*  that  the  distinction  was 
this :  If  a  cause  be  made  a  remanet,  it  may  be  tried  at  the  next 
sittings  without  any  other  notice ;  but,  if  the  trial  be  put  off  by  rule 
of  court,  there  must  be  a  fresh  notice  of  trial."  And  they  said,  that, 
"  even  when  a  plaintiff  gives  a  peremptory  undertaking  to  try  at  the 
next  sittings  or  assizes,  there  also  a  new  notice  of  trial  must  be  given, 
because,  notwithstanding  such  undertaking,  the  plaintiff  may  decline 
trying  his  cause. 

*Erle,  C.  J. — You  may  take  a  rule  reserving  the  question 
of  costs. 

T.  Jones. — There  is  a  further  objection  to  the  proceeding.  The 
cause,  though  marked  as  a  special  jury  cause,  was  tried  by  a  common 
jury.  This  was  not  warranted  by  the  Common  Law  Procedure  Act, 
1852 ;  neither  is  it  in  accordance  with  the  practice  before  that  act. 
In  Haldane  v.  Beauclerk,  8  Exch.  658,  the  defendant  obtained  a  rule 
for  a  special  jury,  which  was  nominated  and  struck,  but  no  special 
jury  process  issued,  and  the  cause  was  tried  by  a  common  jury  as 
undefended :  and  the  court  set  aside  the  trial  with  costs.(a)  Here, 
the  defendant  had  obtained  a  rule  for  a  special  jury,  and  the  cause 
was  marked  as  a  special  jury  cause:  either  party  might  have  sum- 
moned a  special  jury.  [Willbs,  J. — Was  notice  given  to  the 
sheriff?]  No  notice  is  ever  given  in  town  causes.(&)  [Willes,  J. — 
The  provisions  as  to  special  juries  in  town  causes  are  contained  in 
sections  110,  111,  112  and  113  of  the  Common  Law  Procedure  Act, 
1852.  Section  110  enacts,  that,  ^' in  London  and  Middlesex,  special 
jurors  shall  be  nominated  and  reduced  by  and  before  the  under 
sheriff  and  secondary  respectively,  in  like  manner  as  by  the  Master 
before  this  act,  upon  the  application  of  either  party  entitled  to  a 
special  jury,  and  his  obtaining  a  rule  for  such  purpose;  and  the 
names  of  the  jurors  so  struck  shall  be  placed  upon  a  panel,  which 
shall  be  delivered  and  annexed  to  the  nisi  prius  record,  in  like 
manner  and  upon  the  same  terms  as  hereinbefore  provided  with  refer- 
ence to  the  panel  of  common  jurors;  and  upon  the  trial  the  special 
jury  shall  be  balloted  for  and  called  in  the  order  in  which  they  shall 
*1091  ^^  drawn  from  the  box,  in  the  same  ^manner  as  common 
^  jurors.*'  Section  111  enacts,  that,  where  the  defendant  in 
any  case,  or  plaintiff  in  replevin,  gives  notice  of  his  intention  to  try 
the  cause  by  a  special  jury,  and  the  venue  is  in  London  or  Middlesex, 
the  court  or  a  judge,  if  satisfied  that  such  notice  is  given  for  the 

(a)  And  sm  MonUpie  «.  Smith,  17  Q.  B.  688  (E.  C.  L.  R.  roL  79). 
{b)  8—  DtTMiofe  V.  Borthwiek,  2  L.  A  P.  M.  277. 
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purpose  of  delay,  may  order  that  the  cause  be  tried  by  a  common 
jarj,  or  make  such  other  order  as  to  the  trial  of  the  cause  as  such 
court  or  judge  shall  think  fit."  Section  112  enacts,  that,  *' where 
notice  has  been  given  to  try  by  special  jury,  either  party  may,  six 
days  before  the  first  day  of  the  sittings  in  London  or  Middlesex,  or 
adjournment-day  in  London,  or  commission-day  of  the  Assizes,  give 
w>Hce  to  the  sheriff  that  such  cause  is  to  be  tried  by  a  special  jury  ;  and, 
incase  no  such  notice  shall  be  given,  no  special  jury  need  be  sum- 
moned or  attend,  and  the  cause  may  be  tried  by  a  common  jury, 
unless  otherwise  ordered  by  the  court  or  a  judge."  And  section  113 
enacts,  that,  *'  in  all  cases  where  notice  is  not  given  to  the  sheriff* 
that  the  cause  is  to  be  tried  by  a  special  jury,  and  by  reason  thereof 
a  special  jury  is  not  summoned  or  does  not  attend,  the  cause  may  be 
tried  by  a  common  jury,  to  be  taken  from  the  panel  of  common 
jurors  in  like  manner  as  if  no  proceedings  had  been  had  to  try  the 
cause  by  a  special  jury."^  By  thebe  enactments,  two  things  were 
intended  to  be  provided  for,-^one,  the  general  change  in  the  mode  of 
striking  and  summoning  special  juries, — the  other,  the  trial  of  causes 
bj  common  juries  where  the  proper  steps  have  not  been  taken  to 
obtain  the  attendance  of  a  special  jury.]  No  notice  is  contemplated 
by  the  statute,  or  adopted  in  practice,  except  by  the  service  of  the 
rule  upon  the  sherifiT. 

Eblb,  C.  J. — Whatever  the  notion  may  be  that  is  entertained  upon 
the  subject,  it  is  high  time  to  dispel  it.  There  will  be  no  rule  upon 
this  point 

^Best  showed  cause. — He  submitted  that  the  judge's  order  in   r^i  i  a 
effect  made  the  cause  a  remanet ;  and  that,  finding  that   the  ^ 
associate  so  treated  it,  the  plaintiff's  attorney  did  not  conceive  a  fresh 
notice  of  trial  to  be  necessary. 

Field,  in  support  of  the  rule,  on  the  authority  of  Jacks  v.  MvLjer, 
contended  that  a  fresh  notice  was  necessary,  and  consequently  that 
the  trial  was  irregular.  [WiLLES,  J. — The  order  of  the  learned 
judge  operated  rather  like  an  injunction.] 

Per  Curiam, — The  rule  must  be  absolute  to  set  aside  the  trial, 
the  costs  to  be  costs  in  the  cause.  Rule  absolute  accordingly. 


COURTENAY  v.  WAGSTAFF. 
REED  V.  WAGSTAFF.     Jan.  28. 

Although  tbe  eovrt  ii  not  boand  bj  'tb«  exereice  of  discretion  by  tbe  judge  wbo  tries  tbe  cftuse, 
ia  refiiiiiig  to  certify  for  eotta  wbere  tbe  rerdiot  is  under  tbe  limit,  yet  it  will  not  upon  ligbt 
inraodi  interfere. 

In  u  ftction  for  wrongfully  dismissing  tbe  plaintiff  from  bis  employment  as  a  parliamentary 
Kporter  for  a  newspaper,  and  also  for  wortc  and  labour,  it  was  sought  to  fix  tbe  defendant  witb 
bibiUiy  as  a  partner,  upon  tbe  ground  tbat  be  bad  adranoed  money  for  starting  tbe  paper,  under 
•vriUen  agreement  with  one  H.,  containing  rery  stringent  stipulations  showing  tbat  tbe  defend- 
ut  was  to  have  unlimited  control  over  tbe  publication,  witb  tbe  option  of  declaring  bimself  a 
pftrtner  at  any  time  within  twelve  months,  and  to  trust  solely  to  tbe  profits  for  tbe  repayment 
cf  bti  advance,  with  interest,  and  by  parol  evidence  of  personal  interference  in  the  management. 

At  the  trial  it  was  assumed  tbat  tbe  agreement  alone  did  not  constitute  a  partnership  between 
(be  defendant  and  H. ;  and  tbe  jury, — having  found  tbat  tbe  plaintiff's  engagement  was  not  for 
tbt  session,  but  a  weekly  engagement  only,  and  negatived  that  the  defendant  bad  prior  to  the 
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plunUlTi  engagement  allowed  himself  to  be  bold  ont  as  a  partner,  but  affirmed  that  be  bad  done 
fo  tinetf — returned  a  ^erdiot  for  the  plaintiff  for  15/.  15«. ;  and  the  judge,  though  be  certified  for 
a  special  jury,  refused  to  certify  under  the  13  k  14  Vict.  c.  01,  8.  12,  that  there  was  a  sufficient 
reason  for  bringing  the  action  in  the  superior  court : — 

The  court,  considering  that  the  difficulty  of  the  question  as  to  the  construction  and  efTeet  of 
the  agreement  justified  the  plaintiff  in  resorting  to  the  superior  tribunal,  made  an  order  for 
costs  under  the  15  A  16  Vict  c.  54,  s.  4. 

Thesk  were  actions  brought  b;  tbe  respective  plaintii&  against  tbe 
defendant  for  wrongfully  dismissing  them  from  his  employ  in  the 
capacity  of  reporters  for  a  newspaper  of  which  he  was  alleged  to  be 
the  proprietor. 
*11 11       *The  first  count  of  the  declaration  stated,  that,  in  considera- 

^  tion  that  the  plaintiff,  at  the  request  of  the  defendant,  would 
enter  into  the  employ  of  the  defendant  in  the  capacity  of  a  reporter  of 
certain  proceedings,  to  wit,  in  the  House  of  Parliament,  and  woold 
furnish  reports  of  such  proceedings  to  the  defendant,  his  servants  or 
agents,  for  the  purpose  of  publication  in  a  public  newspaper  during  a 
certain  session  of  parliament  at  and  for  a  certain  salary  or  wages  at 
the  rate  of  51,  per  week  through  the  said  session  of  parliament,  the 
defendant  promised  the  plaintiff  to  retain  and  employ  him  the  plain- 
tiff in  the  capacity  aforesaid  at  and  for  the  salary  or  wages  aforesaid, 
and  continue  him  in  such  employ  during  the  said  session  of  parliament : 
Averment,  that  the  plaintiff,  confiding  in  the  said  promise  of  the  de- 
fendant, did  afterwards  enter  into  the  employ  of  the  defendant  in  the 
capacity  aforesaid,  and  on  the  terms  aforesaid,  and  continued  in  such 
employ  of  the  defendant  in  the  capacity  aforesaid  and  on  the  terms 
aforesaid,  and  did  furnish  reports  of  such  proceedings  as  aforesaid  to 
the  defendant,  his  servants  and  agents,  for  the  purpose  of  publication 
in  the  said  public  newspaper,  for  a  certain  space  of  time;  that,  before 
the  commencement  of  this  suit,  all  things  had  happened  and  occurred, 
and  all  times  had  elapsed,  which  it  was  necessary  should  occur, 
happen,  and  elapse  to  entitle  the  plaintiff  to  sue  in  this  action  for  the 
defendant's  breach  thereinafter  mentioned  of  the  said  promise;  that 
the  plaintiff  had  always  been  ready  and  willing  to  do  all  things  which 
it  was  necessary  he  should  be  ready  and  willing  to  do  to  entitle  bim 
to  sue  the  defendant  in  this  action  for  the  said  breach  of  promise : 
Yet  that  the  defendant  broke  his  said  promise  in  this,  that  he  did  not 
continue  the  plaintiff  in  the  said  employment  during  the  said  session 
^*1121   ^^  parliament,  but,  on  the  contrary,  before  the  *8ame  had  ended, 

■'    wrongfully  dismissed  the  plaintiff  from  the  said  employment, 

f  hereby  the  plaintiff  lost  the  salary  and  wages  which  otherwise  would 
ave  accrued  to  him,  and  remained  for  some  time  unemployed. 

There  was  also  a  count  for  money  payable  by  the  defendant  to  the 
plaintiff  for  work  done  and  materials  provided  by  the  plaintiff  for  the 
defendant  at  his  request,  and  for  money  found  to  be  due  from  the 
defendant  to  the  plaintiff  on  accounts  stated  between  them. 

The  defendant  pleaded  to  the  first  count, — first,  that  he  did  not 
promise  as  alleged, — secondly,  that  the  plaintiff  did  not  enter  into  nor 
continue  in  his  the  defendant's  employ  in  the  capacity  or  on  the  terms 
alleged, — thirdly,  that  he  did  not  dismiss  the  plaintiff  as  alleged ;  and, 
to  the  common  counts, — fourthly,  never  indebted.     Issue. 

The  causes  were  tried  together  before  Bramwell,  B.,  at  the  last 
Summer  Assizes  at  Kingston.     The  facts  which  appeared  in  evidence 
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were  as  follows: — Early  in  January,  1863,  one  Thomas  Littleton 
Holt,  who  had  been  for  many  years  connected  with  newspapers,  and 
who,  with  the  assistance  of  the  defendant,  proposed  to  revive  a  daily 
newspaper  called  The  Iron  Times,  which  he  had  carried  on  for  about 
a  year  in  1845  and  1846,  engaged  the  plaintiff  and  several  others  as 
reporters, — the  plaintiffs  Courtenay  and  Reed  to  report  the  proceed- 
ings in  parliament,  for  which  they  were  to  receive  one  guinea  per 
week  until  the  commencement  of  tne  session,  and  then  each  a  salary 
of  five  guineas.  The  paper  commenced  on  the  12th  of  January,  and 
was  discontinued  on  the  18th  of  March.  Holt  received  a  salary  of  six 
guineas  per  week. 

In  order  to  show  that  the  defendant  was  a  partner  with  Holt  in  the 
nndertaking,  the  following  agreement,  dated  the  10th  of  January,  1863, 
was  put  in  : — 

*'' Articles  of  agreement  made  and  entered  into  this  10th  r^i-ig 
day  of  January,  1863,  between  Thomas  Littleton  Holt,  of,  &c.,  \ 
Esq.,  of  the  one  part,  and  William  Racster  Wagstaff,  of,  &c.,  of  the 
other  part:  Whereas  the  said  T.  L.  Holt  is  about  to  bring  out  and 
conduct  a  daily  penny  newspaper  called  The  Iron  Times :  And 
whereas  the  said  T.  L.  Holt  has  applied  to  the  said  W.  R.  Wagstaff 
to  advance  and  lend  him  the  sum  of  1000^.  for  the  purposes  aforesaid, 
which  the  said  W.  R.  Wagstaff  has  agreed  to  do,  upon  the  terms  and 
subject  to  the  stipulations  hereinafter  expressed  and  contained  :  Now, 
it  is  hereby  agreed  by  and  between  the  said  parties  hereto  in  manner 
following,  that  is  to  say, — 

**  1.  That  the  said  W.  R.  Wagstaff  shall  on  or  before  the  signing 
of  this  agreement,  pay  to  the  said  T.  L.  Holt  the  sum  of  1000^.,  to  be 
applied  by  him  in  and  about  the  editing,  publishing,  conducting,  and 
establishing  the  said  intended  newspaper  to  be  called  The  Iron  Times: 

**2.  That  the  said  T.  L.  Holt  will  assign  to  the  said  W.  R.  Wagstaff 
all  plant  and  type,  together  with  the  copyright  of  the  said  paper,  as  a 
security  for  the  said  sum  of  1000^.  and  interest: 

"  3.  That  the  said  sum  of  lOOOZ.,  together  with  interest  at  tbe  rate 
of  ol,  per  cent,  on*  the  same  or  on  so  much  thereof  as  shall  remain 
due,  shall  be  a  charge  upon  and  payable  out  of  the  said  paper : 

"4.  That  the  interest  shall  be  payable  quarterly,  viz.  on  the  15th 
day  of  April,  the  15th  day  of  July,  the  15th  day  of  September,  and 
the  15th  day  of  January  in  every  year;  and  the  said  principal  sum 
of  lOOOZ.  shall  be  repayable  by  annual  instalments  of  200^.  on  the 
15th  day  of  January  in  each  year : 

**  6.  That,  as  a  further  security  to  the  said  W.  R.  Wagstaff,  he  the  said 
W.R.  Wagstaffshall  during  so  *longasany  part  of  the  said  lOOOi.  r»i|4 
and  interest  shall  remain  unpaid,  have  the  absolute  appointment  *- 
and  power  of  removal  of  all  clerks  and  servants  to  be  appointed  to  con- 
duct, carry  on,  and  keep  the  books  and  accounts  of  the  business  of  the  said 
newspaper,  and  the  receipts  and  payments  of  all  moneys  to  be  received 
and  paid  in  respect  of  or  connected  with  the  said  newspaper;  but  he  is 
not  thereby  to  incur  any  responsibility : 

"  6.  That,  as  further  part  of  the  said  agreement,  the  said  W.  R. 
Wagstaff  shall  have  the  option  at  any  time  within  twelve  calendar 
months  from  the  date  of  this  agreement  of  requiring  an  absolute  as- 
signment to  be  executed  to  him  of  three  fourth  parts  or  shares  of  and 
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in  the  said  intended  newspaper,  and,  upon  the  said  W.  B.  Wagstaff 
notifying  to  the  said  T.  L.  Holt  such  to  be  his  desire,  within  the 
aforesaid  period,  the  said  T.  L.  Holt  agrees  to  assign  to  the  said  W. 
R.  WagstafF,  or  as  he  may  direct,  three  fourth  parts  or  shares  of  and 
in  the  plant,  type  and  copyright  of  the  said  newspaper,  for  the  abso- 
lute use  and  benefit  of  the  said  W.  R.  WagstaflF,  or  such  person  or 
persons  as  he  may  appoint : 

"7.  In  case  the  said  W.  R.  WagstaflF  shall  exercise  the  option 
reserved  to  him  by  the  preceding  clause  of  this  agreement,  he  shall 
be  at  liberty  to  sell  or  assign  the  said  three  fourth  parts  or  shares,  or 
any  part  or  parts  thereof,  to  such  person  or  persons  and  from  time  to 
time  as  he  may  think  fit,  without  the  consent  of  the  said  T.  L.  Holt: 

"  8.  That  the  said  T.  L.  Holt  shall  not  part  with  or  encumber  his 
one  fourth-share  of  and  in  the  said  newspaper  without  the  previous 
consent  in  writing  of  the  said  W.  R.  WagstaflF  first  obtained,  nor 
without  having  given  the  option  to  the  said  W.  R.  Wagstafl*  of  be- 
coming the  purchaser  on  the  same  terms  at  which  he  is  willing  to  sell 
*llftl  ^  ^^^^  other  person,  which  terms  *shall  be  set  forth  in  his 
^^^J   notice  to  the  said  W.  R.  Wagstafl[': 

"  9.  That  the  said  T.  L.  Holt  agrees  at  any  time  hereafter  to  execute 
all  proper  deeds  and  instruments,  and  to  do  all  other  things  that  shall 
be  necessary  for  giving  eflFect  to  the  intention  of  the  said  parties 
hereto ;  such  deeds  and  instruments  to  be  conclusively  settled,  and 
such  things  to  be  conclusively  fixed  and  determined,  in  case  of 
diflFerence,  by  John  Surrage,  Esq.,  of  Chancery  Lane,  barrister-at-law. 
As  witness  the  hands  of  the  said  parties  the  day  and  year  first  above 
written. 

"  Received  of  W!  B.  WagstaflF,  Esq.,  lOOOi. 
in  pursuance  of  the  above  agreement." 

There  was  also  a  considerable  body  of  evidence  tending  to  show 
that  the  defendant  took  an  active  interest  in  the  concern,  advancing 
very  large  sums  of  money  for  carrying  it  on,  and  personally  superin- 
tending some  of  the  details  of  management. 

The  plaintiflFs,  Messrs.  Courtenay  and  Reed,  and  several  other 
parliamentary  reporters  connected  with  various  newspapers  (one  of 
whom  had  been  editor  of  the  Sunday  Times),  swore,  that,  according 
to  their  experience,  extending  in  some  instances  over  a  great  many 
years,  an  engagement  of  a  parliamentary  reporter  was  always  under- 
stood to  be  an  engagement  for  the  entire  session. 

It  was  also  proved,  that,  at  the  time  the  publication  of  The  Iron 
Times  was  discontinued,  three  weeks'  salary  was  due  to  each  of  the 
plaintiflFs. 

The  defendant,  who  had  never  before  had  any  connection  with 
newspapers,  stated  that  he  entered  into  an  agreement  with  Holt  to 
advance  him  lOOOZ.  under  the  terms  mentioned  in  the  written  memo- 
randum produced ;  that,  at  the  time  of  signing  that  agreement,  he  gave 
•11 61  ^^'^  *  check  for  that  sum,  which  Holt  afterwards  ♦returned,  re- 
-'  questing  him  (the  defendant)  to  be  his  cashier;  that  he  accord- 
ingly at  various  times  advanced  large  sums  (amounting  in  the  whole  to 
about  2700i.)  to  Holt  for  the  purpose  of  paying  the  printer,  stationer, 
salaries,  &c.,  for  some  uf  these  advances  taking  Holt's  acceptances 
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(which  remained  unpaid) ;  that  he  never  exercised  his  option  of 
becoming  a  proprietor,  nor  ever  in  any  way  interfered  as  a  proprietor 
in  the  management  of  the  paper  or  in  the  engagement  of  any  of  the 
persons  employed  upon  it.  On  cross-examination,  he  stated  that 
Holt  was  not  to  be  personally  responsible  for  the  1000^.,  but  that  for 
any  advance  beyond  that  sum  he  was. 

Holt,  who  was  called  as  a  witness  for  tbe  defendant,  denied  that 
there  had  ever  been  any  arrangement  between  the  defendant  and  him- 
self other  than  that  contained  in  the  written  agreement  produced  and 
that  deposed  to  by  the  defendant  himself,  or  that  he  had  ever  held 
out  the  defendant  to  any  one  as  a  proprietor  of  the  paper.  [This 
statement  was  contradicted  by  two  of  tbe  plaintiff'  witnesses,  who 
were  recalled.]  He  also  swore  that  he  distinctly  informed  the 
plaintiff  and  the  other  persons  he  employed  to  write  for  the  paper, 
that  he  was  not  in  a  situation  to  enter  into  lengthened  engagements 
with  them. 

On  the  part  of  the  plaintifl^  it  was  contended  that  the  engagement 
was  a  sessional  one,  that  the  agreement  of  the  10th  of  January,  1863, 
constituted  a  partnership  between  the  defendant  and  Holt,  or  that  at 
all  events  there  was  (evidence  for  the  jury  that  the  defendant  had 
with  his  assent  been  held  out  by  Holt  as  the  proprietor  of  the 
paper. 

For  the  defendant  it  was  insisted  that  there  had  been  neither  part- 
nership nor  holding  out,  and  that  the  evidence  showed  that  the 
engagement  of  the  plaintiffs  was  a  weekly  one  only. 

*The  learned  judge  told  the  jury  that  in  his  opinion  the  r^iiiy 
agreement  of  the  10th  of  January,  1863,, negatived  all  notion  *• 
of  partnership  between  the  defendant  and  Holt:  and  he  left  to  them 
the  following  questions : — 

"  1.  What  damages  they  found  as  to  each  plaintiff? 

"2.  Was  tbe  defendant  a  whole  or  part  proprietor  from  the 
beginning  ? 

"  3.  Did  ,he  or  did  any  one  by  his  authority  hold  him  out  as  a 
party  liable  before  or  at  the  time  of  the  engagement  7 

"L  Did  he  or  did  any  one  by  his  authority  do  so  after  the  en- 
gagement 7 

*'  5.  Did  Holt  represent  before  the  engagement  that  there  was  some 
principal  or  partner  7 

"  6.  Was  it  a  sessional  or  a  weekly  hiring  7" 

The  jury  answered  the  second,  third  and  fifth  questions  in  the 
negative,  and  the  fourth  in  tbe  affirmative,  and  as  to  the  sixth  that  it 
was  a  weekly  engagement  in  each  case. 

A  verdict  was  thereupon  taken  for  the  defendant,  leave  being 
reserved  to  each  plaintiff  to  move  to  enter  the  verdict  for  him  for 
Ibl  15s.  on  the  answers  as  to  the  fourth  and  sixth  questions. 

The  learned  judge  certified  for  a  special  jury,  but  declined  to 
certify  under  the  13  k  14  Vict.  c.  61,  s.  12,  that  the  action  was  fit  to 
be  brought  in  a  superior  court.  f? 

DeuTfian,  Q.  C,  in  Michaelmas  Term,  accordingly  in  each  case 
obtained  a  rule  nisi  "  to  enter  a  verdict  for  the  plaintiff  for  162.  16a. 
00  the  finding  of  the  jury  as  to  holding  out,"  or  for  a  new  trial  on 
the  ground  of  misdirection  on  the   part  of  the  learned  judge  ''in 
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holding  that  the  agreement  had  the  effect  of  preventing  the  defendant 
from  being  liable ;  and  on  the  ground  that  the  learned  judge  did  not 
*1181  s^^o^^^^^y  P^^  ^  the  jury  *the  question  whether  there  was  a 
^  fresh  weekly  engagement  after  the  holding  out  found  by  the 
jury."  . 

Hawkins,  Q.  C,  and  Hannen,  in  Hilary  Term,  showed  cause. — The 
agreement  of  the  10th  of  January,  1863,  did  not  constitute  a  part- 
nership between  the  defendant  ana  Holt  Gabriel  v.  Evill,  9  M.  & 
W.  297,  is  precisely  in  point.  In  May,  1889,  a  creditor  of  the  firm 
of  B.  &  S.  proposed  to  become  a  partner  with  them,  the  terms  of  the 
intended  partnership  being,  that  A.  should  bring  in  lOOOZ.  in  money 
and  lOOOZ.  in  goods,  and  should  be  entitled  to  one  third  of  the  profits, 
and  be  a  dormant  partner ;  the  name  of  the  firm  was  to  be  changed 
to  B.;  S.  &  Co.,  and  the  partnership  was  to  date  from  the  1st  of  April, 
1889,  but  A.  reserved  to  himself  the  option  of  determining,  at  any 
period  vrithin  twelve  months  from. that  day,  whether  he  would  become  a 
partner.  The  name  of  the  firm  was  altered  accordingly,  and  a  new 
banking  account  was  opened  in  the  name  of  B.,  S.  k  Co.,  and  A. 
advanced  the  2000Z.  to  the  firm,  but  within  the  twelve  mouths  he 
declared  his  determination  not  to  enter  into  the  partnership.  It  was 
held  that  A.  was  not  liable  for  goods  supplied  to  the  firm  after  May, 
1839,  for  that  he  never  became  a  complete  partner.  Lord  Abinger,  in 
his  summing  up  in  that  case,  says, — 1  Car.  k  M.  358, — '*  I  remember 
a  case  in  which  one  Steele  applied  to  Morris  to  take  Steele's  son  into 
partnership,  and  the  terms  were,  that,  if  the  son  approved  of  the 
concern  at  the  end  of  a  year,  the  father  was  to  be  a  partner,  and  the 
firm  to  be  called  by  the  name  of  Morris  &  Steele.  Upon  this  6000L 
was  advanced  at  once.  During  the  year,  Morris  adopted  the  style  of 
Morris  &  Steele,  but  Steele  the  father  did  not  know  of  it,  though  his 
son  did.     And  Lord  Boslyn  held  in  equity,  and  Thompson,  B.,  and 

*ll91  ^  ^P^^^^  i^Uf  ^^  ^^y^f  ^^^^  Steele  was  not  ^liable,  on  the  ground 
-'  that  a  mere  advance  of  money  on  a  prospective  partnership,  in 
contemplation  of  a  partnership  not  finally  agreed  on,  did, not  make  a 
partner  of  the  person  who  advanced  the  money."  In  Ex  parte  Davis, 
In  re  Harris,  82  Law  J.,  Bankruptcy,  68,  in  1856,  an  agreement  was 
entered  into  between  J.  Harris  and  R.  F.  Davis,  under  which  the 
former  was  to  carry  on  business  during  twenty-one  years  for  the 
benefit  of  himself  and  of  any  persoa  whom  the  latter  might  name 
within  eight  years.  B.  F.  D.  was  to  make  advances,  and  to 
become  surety  to  a  bank  for  J.  H.'s  drifts,  and  the  profits  were  to  be 
applied,  first,  in  payment  of  a  salary  and  allowances  to  J.  H.,  then  in 
repayment  of  the  advances  made  by  B.  F.  D.,  with  interest,  and, 
subject  thereto,  were  to  belong,  as  to  one-third  to  J.  H.,  and  as  to  two- 
thirds  to  the  nominee  of*  B.  F.  D.  B.  F.  D.  died  in  1861,  without 
exercising  his  right  of  nomination,  and  in  1863  J.  H.  became  bank- 
rupt. On  application  by  the  executors  of  B.  F.  D.  to  prove  under 
the  bankruptcy  for  the  amount  due  to  his  estate  under  the  arrange- 
ment, it  was  held  that  the.  agreement  did  not  constitute  a  partnership 
between  J.  H.  and  B.  F.  D.,  and  that  the  executors  of  the  latter  were 
entitled  to  prove.  Lord  Westbury,  C,  there  says:  "No  partnership 
can  possibly  arise  until  the  person  to  become  partner  has  been  nomi- 
nated by  Davis ;  and  I  am  by  no  means  of  opinion  that  there  is  any 
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present  contract  of  partnership  between  Harris  and  Davis.  And  the 
criterion  that  there  is  not  may  be  taken  to  be  this,  that,  supposing 
Harris  to  have  become  bankrupt  before  Davis  had   nominated   a 

Eartner,  then  any  money  reserved  as  profits  to  be  hereafter  distributed 
etween  the  partners  when  the  partnership  was  formed,  would,  by 
the  operation  of  thai  bankruptcy,  be  the  property  of  Harris,  the 
power  of  creating  the  partnership  being  put  an  end  to  by  the  event 
of  8Qch  bankruptcy."  *After  the  decision  of  the  House  of  r^iori 
Lords  in  Wheatcroft  t;.  Hickman,  9  C.  B.  N.  S.  47  (E.  C.  L.  R.  ^  ^^^ 
vol.  99),  it  will  hardly  be  contended  that  the  stipulation  for  the 
repayment  of  the  advances  out  of  the  profits  constitutes  a  partner- 
ship. The  question  resolves  itself  into  one  of  agency :  and  that  is 
disposed  of  by  the  finding  of  the  jury.  If  there  was  no  partnership 
in  fact,  the  only  , remaining  question  is,  whether  the  defendant  is 
estopped  by  any  act  of  his  from  showing  the  truth,  according  to  the 
doctrine  of  Pickard  v.  Sears,  6  Ad.  &  E.  474  (E.  C.  L.  R.  vol.  81), 
2  N.  &  P.  478,  Freeman  v.  Cooke,  2  Ezch.  654,  and  that  class  of 
cases.  The  rule  laid  down  by  Lord  Denman  in  Pickard  v.  Sears,  is, 
that,  where  one  by  his  words  or  conduct  wilfully  causes  another  to 
believe  the  existence  of  a  state  of  things,  and  induces  him  to  act  on 
that  belief,  so  as  to  alter  his  own  previous  position,  the  former  is 
concluded  from  averring  against  the  latter  a  different  state  of  things 
as  existing  at  the  same  time."  To  this  Parke,  B.,  adds  a  qualification 
ia  Freeman  v,  Cooke,  that  the  party  means  his  representation  to  be 
acted  upon,  and  that  it  is  acted  upon  accordingly.  There  is  nothing 
in  the  evidence  here  to  bring  the  present  case  within  that  rule. 

Denman,  Q.  C,  and  Prentice,  in  support  of  the  rule. — It  is  submitted 
that  there  was  a  clear  misdirection  here.  The  learned  judge  ought 
to  have  told  the  jury  that  the  agreement  of  the  10th  of  January, 
1868,  constituted  a  partnership  between  Holt  and  the  defendant ;  or, 
if  he  left  any  question  to  them  at  all,  it  should  have  been,  whether 
upon  the  whole  of  the  &cts  there  was  such  a  partnership.  The 
arrangement  was  not  intended  to  create  the  relation  of  debtor  and 
creditor  between  the  parties:  this  is  clearly  shown  by  the  third 
clause.  The  principal  was  to  be  payable  out  of  profits.  In  Gabriel 
V.  Evill,  partnership  or  no  ^partnership  was  treated  as  a  ques-  r^io-t 
tion  for  the  jury.  [WiLLBS,  J. — There  was  no  writing  there  ^ 
constituting  the  entire  matter  to  be  decided  upon.]  In  Ex  parte 
Davis,  the  circumstances  were  peculiar :  there  was  nothing  there  to 
create  a  partnership  except  a  deed,  one  of  the  terms  of  which  was 
that  there  should  be  no  partnership  until  the  exercise  of  a  certain 
option.  Besides,  the  question  there  was  of  a  partnership  inter  se. 
Oox  V.  Hickman  and  Wheatcroft  v.  Hickman  was  also  a  very  peculiar 
case.  The  question  there  arose  upon  a  deed  of  trust  for  the  benefit 
of  the  creditors  of  a  trading  firm.  When  the  case  first  came  before 
this  court  (Hickman  v.  Cox,  18  C.  B.  617  (E.  C.  L.  R.  vol.  114),)  the 
court  were  unanimously  of  opinion, — upon  the  authority  of  Owen  v. 
Body,  5  Ad.  &  E.  28,  6  N.  &  M.  448,  qualified  in  Janes  v.  Whitbread, 
11  G.  B.  606, — that,  as  the  trustees  were  to  carry  on  the  trade  for  the 
benefit  of  the  creditors,  whose  respective  debts  were  to  be  paid  out 
of  the  profits  of  the  concern,  they  (the  creditors)  thereby  become 
partners.    When  the  case  came  before  the  Exchequer  Chamber,— 
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HickmaQ  v.  Cox,  8  C.  B.  N.  S.  523  (E.  C.  L.  B.  vol.  91),— the  judges 
were  equally  divided.  On  the  case  coming  before  the  Lords, — 
Wheatcroft  v.  Hickman,  9  C.  B.  N.  S,  47  (E.  C.  L.  R.  vol.  99),— they 
reversed  the  judgments  of  the  courts  below.  The  result  leaves  that 
case  one  of  very  little  authority.  It  is  quite  evident  that  none  of 
the  learned  lords  who  took  part  in  the  discussion  meant  to  overturn 
any  of  the  principles  which  have  uniformly  prevailed  from  Ex  parte 
Hamper,  17  Ves.  403,  before  Lord  Eldon,  down  to  Stocker  v.  Brock- 
el  bank,  8  M'N.  k  G.  250,  before  Lord  Truro,  C,  the  leading  one  of 
which  is,  that,  where  one  stipulates  for  a  share  of  profits,  he  shall  be 
liable  for  losses.  Lord  Campbell,  C,  said  (p.  89):  "I  do  not  think 
that  Waugh  v.  Carver.  2  H.  Bl.  235,  or  Owen  v.  Body,  5  Ad.  &  E. 
28  (E.C.  L.  R.  vol.  81),  6  N.  &  M.  448,  or  any  of  the  cases  relied 
*1^91    ^P^^  ^y  ^^®  plaintiffs,  make  *out  a  participation  of  profits 

J  under  this  deed  to  constitute  a  partnership."  Lord  Cran worth 
(p.  92)  says :  **  It  was  argued,  that,  as  the  creditors  would  be  inter- 
ested in  the  profits,  therefore  they  would  be  partners.  But  this  is  a 
fallacy.  It  is  often  said  that  the  test,  or  one  of  the  tests,  whether 
a  person  not  ostensibly  a  partner,  is  nevertheless  in  contemplation  of 
law  a  partner,  is,  whether  he  is  entitled  to  participate  in  the  profits. 
This,  no  doubt,  is  in  general  a  sufficiently  accurate  test ;  for  a  right 
to  participate  in  profits  affords  cogent,  often  conclusive  evidence  that 
the  trade  in  which  the  profits  have  been  made  was  carried  on  in  part 
for  or  on  behalf  of  the  person  setting  up  such  a  claim.  But  the  real 
ground  of  the  liability  is,  that  the  trade  has  been  carried  on  by 
persons  acting  on  his  behalf.  When  that  is  the  case,  he  is  liable  to 
the  trade  obligations,  and  entitled  to  its  profits,  or  to  a  share  of 
them.  It  is  not  strictly  correct  to  say  that  his  right  to  share  in  the 
profits  makes  him  liable  to  the  debts  of  the  trade.  The  correct  mode 
of  stating  the  proposition,  is,  to  say  that  the  same  thing  that  entitles 
him  to  the  one  makes  him  liable  to  the  other,  viz.  the  fact  that  the 
trade  has  been  carried  on  on  his  behalf,  i,  e.  that  he  stood  in  the 
relation  of  principal  towards  the  persons  acting  ostensibly  as  the 
traders,  by  whom  the  liabilities  have  been  incurred,  and  under  whose 
management  the  profits  have  been  made."  His  Lordship  then  pro- 
ceeds to  observe  upon  the  authorities,  which  he  says  do  not  throw 
much  light  on  the  subject.  None  of  the  observations  in  any  of  the 
judgments  in  that  case  at  all  trench  upon  the  principles  laid  down  by 
this  court  in  Barry  v.  Nesham,  3  C.  B.  641  (E.  C.  L.  B.  vol.91). 
There,  Nesham,  the  proprietor  of  a  newspaper,  agreed  to  sell  all  the 
plant  of  the  office  to  Lowthin  for  1500Z.,  to  be  paid,  with  interest,  by 
instalments  running  over  a  period  of  seven  years ;  Nesham  under- 
*ism   ^'^''^g  ^  ^guarantee  to  Lowthin  during  the  seven  years  the 

J  clear  yearly  profit  of  1501.  over  and  above  the  annual  pay- 
ments of  principal  and  interest;  and  Lowthin,  in  consideration  of 
such  guarantee,  agreed  to  pay  all  stick  surplus  profits  to  Nesham  until 
such  surplus  profits  should  amount  to  500l,  if  they  should  amount  to 
that  sum  during  the  seven  years ;  and  that,  if  such  surplus  profits 
should  during  the  seven  years  amount  to  5002.,  then  Lowthin  should 
pay,  over  and  above  the  purchase-money  and  interest,  and  the  600{., 
the  existing  liabilities  of  the  newspaper,  not  exceeding  2502.  The 
court  held  that  Nesham, — Lowthin  having  admitted  his  liability  by 
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suffering  judgment  by  default, — was  liable  as  a  partner  for  the  price 
of  goods  supplied  to  Lowthin's  order  for  the  use  of  the  newspaper. 
In  the  course  of  the  argument  (p.  650),  Maule,  J.,  remarks  that 
"Nesham  is  at  all  events  interested  in  the  profits  of  this  newspaper 
to  the  extent  of  the  5001. :"  and  that  is  the  principle  upon  which  the 
jadgment  ultimately  turned.  "All  the  cases, "jaays  Wilde,  C.  J., 
seem  to  agree,  that,  whatever  be  the  private  stipulations  between  the 
parties  themselves,  an  agreement  for  a  participation  in  the  profits 
constitutes  a  partnership  as  to  third  persons ;  for,  it  is  but  reasonable 
that  one  who  stipulates  for  an  interest  in  the  profits  should  be  held 
liable  to  those  who  supply  the  means  of  carrying  on  the  trading  con- 
cern out  of  which  those  profits  are  to  arise."  And  this  is  the  fair 
result  of  the  authorities  collected  in  the  notes  to  Waugh  v.  Carver, 
in  1  Smith's  Leading  Gases,  5th  edit.  p.  883  et  seq.  [Williams,  J. — 
We  have  it  now  upon  the  highest  authority,  that  whether  a  man  be  a 
partner  or  not  depends  on  whether  or  not  the  relation  of  agent  exists. 
There  are,  no  doubt,  considerable  difficulties  in  this ;  for,  if  the  party 
were  agent,  he  could  be  sued  for  an  account,  which  is  opposed  to  the 
doctrine  of  joint-tenancy.  *Erlb,  C.  J. — A  loan  to  a  trader  r#i  04 
at  5  per  cent,  interest,  without  personal  liability,  but  to  be  ^ 
paid  only  out  of  the  profits, — this,  you  contend  constitutes  a  partner- 
ship?] Yes.  [Williams,  J. — Is  it  not  necessary,  in  order  to  con- 
stitute a  partnership,  that  the  alleged  partner  should  have  an  interest 
in  the  profits  as  soon  as  earned,  as  a  co-owner,  as  was  the  case  of 
Barry  v.  Nesham?  Under  this  agreement,  if  the  instalments  of 
interest  are  paid  regularly,  the  party  advancing  the  money  has  no  in- 
terest in  the  profits,  no  right  to  an  account.]  The  defendant's  rights 
under  the  agreement  could  only'be  ascertained  by  means  of  an  account. 
In  the  notes  to  Waugh  v.  Carver,  1  Smith's  Leading  Cases  833  et 
seq.,  the  question  is  thus  treated: — ''It  is  said  that  a  participation  in 
the  profits  indicates  (a)  a  partnership.  But  the  participation  must  be 
that  of  a  person  having  a  right  to  a  share  of  the  profits  and  to  an  ac- 
count in  order  to  ascertain  his  share,  not  that  of  a  mere  servant  or 
agent  receiving,  in  respect  of  his  wages,  a  sum  proportioned  to  a  share 
of  the  profits,  or  which  may  be  partly  furnished  out  of  the  profits. 
The  distinctions  on  this  subject  have  run  so  fine  that  it  will  not  be 
uninteresting  briefly  to  review  the  principal  cases,  and  endeavour  to 
extract  from  them  some  rules  for  ascertaining  when  a  particular  con- 
tract falls  under  the  head  of  partnership,  when  under  that  of  ordinary 
agency  or  service."  The  learned  editors  then  proceed  to  cite  and 
comment  upon  Dixon  v.  Cooper,  3  Wils.  40,  Dry  v.  Boswell,  1  Campb. 
329,  Benjamin  v.  Porteus,  2  H.  Bl.  590,  Wilkinson  v.  Frasier,  4  Esp. 
N.  P.  C.  182,  The  Biby  Grove,  2  Bob,  Adm.  C.  52,  Mair  v.  Glennie, 
4  M.  &  Selw.  240,  Harrington  v.  Churchward,  29  Law  J.,  Ch.  521, 
Wish  17.  Small,  1  Campb.  331,  n.,  French  v.  Styring,  2  C.  B.  N.  S. 
357  (E.  C.  L.  R.  vol.  89),  Helme  v.  Smith,  7  Bingh.  709  (E.  C.  L.  R. 
vol.  20),  5  M.  &  P.  744,  Brodie  v.  Howard,  *17  C.  B.  109  (E.  r^^ioK 
C.  L.  R.  vol.  84),  and  Mitcheson  v.  Oliver,  6  Ellis  &  B.  419  ■•  ^^^ 
(E.  C.  L.  R.  vol.  85) ;  and  observe, — *'  It  seems  very  reasonable  to 
allow  persons  sharing  in  the  profits  of  an  adventure  carried  on  by 

(a)  In  th«  earlier  editionf  the  word  nted  wu  ''eomtitatei." 
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them  jointly  to  exclude,  by  express  agreement,  the  relation  of  part- 
nership from  arising  as  between  themselves,  and  at  the  same  time  to 
prohibit  them  from  so  excluding  it  to  third  persons  dealing  with  them; 
for,  the  rights  and  liabilities  of  partners  inter  se  have  been  created  by 
the  law  for  their  own  convenience,  and  quilibet  protest  renunciare 
juri  pro  se  introducto.    But,  to  allow  a  person  on  whose  account  the 
adventure  is  really  prosecuted,  and  who  receives  part  of  the  profits, 
to  shield  himself  from  the  creditors  of  the  firm  under  the  plea  that 
he  receives  them  as  an  agent,  would  militate  against  the  reason  given 
by  Eyre,  C.  J.,  in  the  principal  case,  who  places  the  liability  of  a  par- 
ticipant on  the  ground,  that,  by  taking  part  of  the  profits,  he  takes 
from  the  creditors   part  of  their  security,  and  against  the   better 
reasons  given  in  Wheatcroft  v.  Hickman."     And,  after  referring  to 
Hesketh  v.  Blanchard,  4  East  144,  Bolton  v.  Puller,  1  B.  &  P.  546, 
Rawlinson  v,  Clarke,  16  M.  &  W.  292,  and  Barry  v.  Nesham,  S  C.  B. 
641  (E.  C.  L.  R.  vol.  91),  they  further  say  :  **  Upon  the  whole,  the 
cases  justify  us  in  concluding,  that,  whenever  it  appears  that  the 
agreement  was  intended  by  the  parties  themselves  as  one  of  agency 
or  service,  but  the  agent  or  servant  is  to  be  remunerated  by  a  portion 
of  the  profits,  then  the  contract  would  be  considered  as  between  ihem,- 
selves  one  of  ordinary  agency  (see  Geddes  v.  Wallace  2  Bligh  270, 
Rex  V.  Hartlev,  Russ.  &  R.  139),  but,  as  between  them  and  third 
persons,  one  oi  partnership^  provided  the  adventure  was  really  carried 
on  by  them  on  their  joint  account :  see  Smith  v.  Watson,  2  B.  &  C. 
407  (E.  C.  L.  R.  vol.  9),  8  D.  &  R.  751 ;  Ex  parte  Rowlandson,  1 
Rose,  B.  C.  91 ;  Green  v.  Beeslev,  2  N.  C.  108, 2  Scott  164 ;  Ex  parte 
•1261  I^angdale,  18  Ves.  800 ;  Wheatcroft  v.  Hickman,  9  C.  B.  "N.  S. 
J  47  (E.  C.  L.  R  vol.  99).    But  that,  if  the  agent  or  servant  is 
to  be  remunerated,  not  by  a  portion  of  the  profits,  but,  as  in  Dry  v. 
Boswell,  Dixon  v.  Cooper,  and  Wilkinson  v.  Frasier,  by  part*  of  a 
gross  fund  or  stock  which  is  not  altogether  composed  of  the  profits, 
the  contract,  even  as  against  third  persons,  will  be  one  of  ordinary 
agency,  although  that  fund  or  stock  may  include  the  profits,  so  that 
its  value,  and  the  quantum  of  the  agent's  reward,  will  necessarily 
fluctuate  with  their  fluctuation."     And,  in  conclusion,  referring  to 
the  doctrine  of  holding  out,  they  say, — *'  However,  in  order  to-fix  a 
person  with  this  description  of  liability,  no  particular  mode  of  hold- 
ing himself  out  is  requisite.    If  he  do  acts,  no  matter  of  what  kind, 
sufficient  to  induce  others  to  believe  him  a  partner,  he  will  be  liable 
as  such.''    The  law  is  similarly  laid  down  in  Story  on  Partnership, 
§§  16,  28,  27,  67-69,  and  the  note  2  at  p.  64 ;  from  which  it  may  be 
assumed  to  be  the  opinion  of  that  very  learned  jurist,  that,  under 
circumstances  like  those,  of  the  present  case,  a  partnership  would 
clearlv  be  created.     "  A  specific  interest  in  profits  has  always  been 
considered  to  constitute  a  partnership  :"  per  Lord  Eldon,  in  Ex  parte 
Hamper,  17  Yes.  404.    The  same  learned  judge  says  in  Ex  parte 
Langdale,  18  Yes.  800, — **  A  man  who  is  to  have  no  profit  may  be  a 
partner,  if  holding  himself  out  as  such ;  as,  by  lenaing  his  name. 
Me  may  also  be  a  partner  when  the  contract  is  that  he  shall  suffer  no 
loss :  and  I  agree  it  is  not  the  less  a  partnership  because  part  of  the 
contract  is  that  they  are  not  to  suffer  oy  bad  debts,  the  personal  neg- 
ligence of  him  who  has  the  custody  of  the  article,  by  fire,  &c.     The 
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true  criterion  is,  whether  they  are  to  participate  in  profit  That  has 
been  the  question  ever  since  the  case  of  Groves  v.  Sniith."(a)  [Erlb, 
C.  J. — That  is  too  wide:  every  creditor  who  has  a  right  to  be 
^^paidbasto  a  certain  extent  a  claim  upon  the  profits.]  A  r«-fQi^ 
man  who  embarks  money  in  a  concern,  looking  for  the  re-  '- 
payment  of  principal  and  interest  only  to  the  profits,  thereby  becomes 
a  partner.  The  learned  judge  should  at  all  events  have  told  the 
jury, — ^as  was  done  in  Kilshaw  v.  Jukes,  82  Law  J.,  Q.  B.  217, — 
that,  if  what  was  done  was  done  for  tlie  benefit  of  Wagstaff,  they 
shonld  find  a  partnership.  Every  stipulation  in  the  agreement  shows 
that  Holt  was  a  mere  instrument  in  the  hands  of  Wagstaif.  In 
Cornish  v.  Abington,  4  Hurlst.  k  N.  649,  666,  Pollock,  C.  B.,  says, 
tbat,  "if  any  person  by  a  course  of  conduct  or  by  actual  expressions, 
80  conducts  himself  that  another  may  reasonably  infer  the  existence 
of  an  agreement  or  license,  whether  the  party  intends  that  he  should 
do  80  or  not,  it  has  the  effect  that  the  party  using  that  language,  or 
wbo  has  so  conducted  himself,  cannot  afterwards  gainsay  the  reasona- 
ble inference  to  be  drawn  from  his  words  or  conduct."  If  the 
plaintiff  be  not  entitled  to  a  new  trial  on  the  ground  of  misdirection, 
he  is  clearly  entitled  to  enter  the  verdict  for  16^.  16«.  according  to  the 
finding  of  the  jury,  who,  after  much  discussion,  came  to  the  conclu- 
sion that  the  defendant  had  at  all  events  during  the  last  three  weeks 
of  the  time  held  himself  out  as  a  partner.  [Williams,  J. — As  a 
partner  or  as  a  proprietor  f]  Both.  Then,  notwithstanding  that  the 
learned  judge,  though  he  certified  for  a  special  jury,  declined  to 
certify  that  the  action  was  properly  brought  in  the  superior  court, 
this  court  has  authority  under  the  16  &  16  Vict.  c.  64,  s.  4,  to  make 
an  order  for  costs,  if  satisfied  that  the  action  was  properly  brought. 
Seeing  the  nature  of  the  question  at  issue,  it  can  hardly  be  doubted 
that' the  plaintiff^  was  well  warranted  in  resorting  to  the  superior  tri- 
bunal. The  court  is  not  bound  by  the  decision  of  the  judge  at  nisi 
prius :  Hatch  v.  Lewis,  7  Hurlst.  &  N.  867. 

*Erle,  C.  J. — I  am  of  opinion  that  the  rule  should  be  made  r«i  og 
absolute  in  each  of  these  cases  to  enter  a  verdict  for  the  plain-  '- 
tiff  for  161.  16«.,  but  that  there  should  be  no  new  trial.  The  trial 
was  evidently  conducted  most  carefully  with  a  view  to  avoid  the 
necessity  of  sending  the  cause  down  again.  Every  question  which 
could  be  suggested  was  left  to  the  jurv,  and  properly  left ;  and  there 
was  evidence  which  justified  their  finding.  One  governing  question 
was,  whether  the  plaintifi^'  was  engaged  for  the  session  or  from  week 
to  week.  The  jury  found  that  it  was  a  weekly  engagement ;  and,  if 
80,  the  plaintiff"  had  been  paid  all  he  was  entitled  to,  except  salary  for 
the  last  three  weeks ;  and  the  rule  the  court  is  about  to  pronounce 
gives  him  that.  Whether,  therefore,  the  liability  of  Mr.  Wagstaff 
should  arise  from  the  legal  relation  of  partner  as  between  him  and 
Holt  created  by  the  agreement  of  the  10th  of  January,  1863,  or 
because  he  held  himself  out  or  permitted  himself  to  be  held  out  as  a 
partner  with  Holt,  or  because  the  relation  of  principal  and  agent 
subsisted  between  him  and  Holt,  all  that  the  plaintiff  oould  recover 
would  be  162.  I60.  for  the  three  last  weeks  of  his  engagement,  for 

(•)  M«4ning  Grtee  v.  Smith,  2  Sir  W.  Bl.  09& 
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whicb  the  verdict  is  to  be  entered  :  and  I  cannot  agree  to  look  at  the 
interests  of  other  persons  not  parties  to  the  record.  In  this  view,  it 
becomes  a  question  not  necessary  to  be  answered,  whether  the  agree- 
ment did  constitute  a  partnership  between  the  defendant  and  Holt. 
But,  in  coming  to  a  decision  as  to  whether  or  not  we  ought  to  grant 
a  certificate  for  costs  under  the  15  k  16  Vict.  c.  64,  s.  4,  that  there 
was  sufficient  reason  for  bringing  the  action  in  this  court,  I  feel 
bound  to  say  that  the  question  whether  that  agreement  constituted  a 
partnership  between  the  defendant  and  Holt,  or  constituted  the  de- 
fendant a  proprietor  of  the  newspaper,  was  one  the  discussion  of 
which  called  for  as  much  elaborate  argument,  acuteness,  and  learned 
*research  as  any  which  could  arise  in  Westminster  Hall 
upon  the  construction  of  a  contract.  If  I  were  called  upon 
to  pronounce  a  decision,  as  to  what,  upon  a  review  of  all  t^e 
authorities,  was  the  true  effect  of  the  instrument,  the  inclination 
of  my  opinion  unquestionably  would  be  that  the  defendant  thereby 
became  a  proprietor  of  the  newspaper,  without  any  power  on  the  part 
of  Holt  to  remove  or  to  pay  him  off.  WagstafF  is  empowered  to  call 
for  an  absolute  assignment  of  three-fourths  of  the  concern;  and  Holt 
is  prohibited  from  parting  with  the  other  fourth  share  without  Wag- 
stafiTs  consent.  That  being  the  view  which  I  take  of  the  agreement, 
I  am  called  upon  to  decide  whether  or  not  it  was  a  wrong  thing  on  the 
part  of  the  plaintiff  to  bring  such  a  question  to  be  tried  in  a  superior 
court,  instead  of  in  the  county-court.  The  clause  in  the  act  upon  which 
this  point  arises,  provides  that,  '*in  any  action  in  which  the  plaintiff 
shall  not  be  entitled  to  recover  his  costs  by  reason  of  the  provisions 
of  the  11th  section  of  the  13  &  14  Vict.  c.  61,  whether  there  be  a  ver- 
dict in  such  action  or  not,  if  the  plaintiff  shall  make  it  appear  to  the 
satisfaction  of  the  court  in  which  such  action  was  brought,  or  to  the 
satisfaction  of  a  judge  at  Chambers,  upon  summons,"  amongst  other 
things,  *'that  there  was  sufficient  reason  for  bringing  such  action  in 
the  court  in  which  such  action  was  brought,  then  and  in  any  of  such 
cases  the  court  in  which  such  action  is  brought,  or  the  said  judge  at 
Chambers,  shall  thereupon  by  rule  or  order  direct  that  the  plaintiff 
shall  recover  his  costs,"  &c.  I  should  pause  long  before  I  came  to  the 
conclusion  that  a  learned  judge,  in  refusing  to  grant  a  certificate  under 
this  statute,  had  exercised  a  wrong  discretion.  I  do  not  say  that  the 
court  has  no  power  to  review  what  is  done  at  nisi  prius  in  this  respect ; 
but  only  that,  if  the  same  point  had  been  before  the  judge  at  the  trial, 
*1^01  ^°^  ^^  ^^^  exercised  his  discretion  *upon  it,  I  should  have 
-'  hesitated  to  interfere.  At  the  trial,  however,  the  construction 
of  the  agreement  was  taken  to  be  clear :  and  the  question  which  the 
court  and  jury  had  to  try  was  assumed  to  be  simply  whether  the 
plaintiffs*  engagement  was  a  sessional  or  a  weekly  engagement.  That 
was  a  question  which  might  very  well  have  been  answered  in  the 
county-court.  It  was  most  important  to  the  interest  of  the  defendant 
that  he  should  know  the  extent  of  his  liability  under  the  agreement : 
and  the  able  argument  of  the  learned  counsel  for  the  plaintiffs  has 
brought  my  mind  to  the  conclusion  that  the  matter  was  of  such  a 
nature  as  to  justify  a  trial  in  Westminster  Hall.  The  result  is  that 
the  verdict  will  be  entered  for  the  plaintiff  in  each  case  for  15^  los., 
and  that  we  make  an  order  for  costs. 
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Williams,  J. — I  am  of  the  same  opinion. — I  think  there  is  no 
other  course  open  to  us  in  these  two  cases  but  to  order  a  verdict  to  be 
entered  for  the  plaintiff  for  lol.  los,,  and  to  decline  to  grant  a  new 
trial.  It  is  evident  from  all  the  facts  that  the  finding  of  the  jury 
negativing  a  sessional  engagement  was  well  founded.  The  plaintiffs, 
therefore,  could  recover  no  more  than  151.  Ws.  For  that  purpose,  it 
is  inimaterial  whether  the  defendant  was  an  actual  partner  or  allowed 
hiniself  to  be  held  out  as  such.  I  agree  with  mj  Lord  that  we  ought 
to  hold  that  the  cause  was  a  proper  one  to  be  brought  in  the  superior 
court:  and  I  come  to  this  conclusion  without  intending  the  slightest 
disrespect  to  my  Brother  Bramwell.  I  can  quite  understand  why  he 
shoald  at  first  sight  have  thought  that  the  agreement  did  not  create  a 
partnership,  and  therefore  that  there  was  no  reason  for  bringing  the 
action  in  the  superior  court.  But,  upon  a  closer  view  of  the  instru- 
nieDt,  it  does  seem  to  rne  to  raise  very  serious  doubts  indeed  whether 
it  *did  not  constitute  the  defendant  a  partner  with  Holt  in  the  r^-io-i 
newspaper  speculation.  I  strongly  incline  to  think  he  was  a  ^ 
partner.  If  it  had  been  a  bonfi  fide  deed  for  the  purpose  which  it 
purports  to  contemplate,  viz.  merely  to  secure  the  repayment  of  the 
loan  of  1000^.,  with  interest,  I  should  have  had  great  difficulty  in  say* 
ing  that  a  partnership  was  created  by  it.  But,  when  closely  looked 
at,  its  terms  are  so  extraordinary  that  one  is  driven  to  one  of  two 
conclusions,  either  that  it  did  constitute  a  partnership,  and  so  the  jury 
were  wrong  in  finding  that  the  parties  merely  intended  a  security  for 
a  loan  of  money,  or  that  it  was  a  colourable  mode  of  becoming  in 
reality  a  partner  or  proprietor  of  the  newspaper  without  incurring 
the  responsibility  of  a  partner.  Upon  the  whole,  I  entertain  such 
grave  and  serious  doubts,  that  I  have  no  hesitation  in  holding  that 
the  case  was  a  proper  one  for  the  decision  of  a  superior  court,  and 
that  we  are  bound  to  certify  accordingly. 

WiLLES,  J.,  and  Keating,  J.,  were  engaged  in  the  Court  of  Orimi-^ 
nal  Appeal. 

Kules  absolute  to  enter  the  verdict  on  the  second  Count  ia 
each  case  for  152.  159. 


*IN  THE  EXCHEQUER  CHAMBER.  [*182 

HILARY  VACATION,  27  VICTORIA. 

SHEPHARD  and  Another  v.  PAYNE  and  Another.    Feb.  4. 

Jadgmeoi  of  the  Court  of  Conmon  Pleat,  12  C.  B.  N.  S.  414,  affirmed. 

Tbe  uomenioria]  exiatesce  of  feea  of  an  office  maj  be  presumed  from  anintermptod  modem 
Uftgt,  vnleas  there  be  some  eTidenoe  giTen  to  the  contrarj. 

The  modem  aanrpaiion  of  an  exceaa  does  not  affect  the  title  to  the  original  fees. 

Whether  or  not  there  may  be  an  ancient  fee  varying  in  pecuniary  amount  from  time  to  time 
with  the  changes  in  the  Talne  of  money  and  other  oiroumatances,  and  aubjeot  only  to  the  re> 
trietlon  that  it  shall  be  reasonable, — quart  f 

Tms  was  an  action  brought  to  recover  certain  moneys  alleged  to 
have  been  improperly  demanded  and  received  by  the  plaintifis  for 
fees  as  registrars  of  the  archdeaconry  court  of  Colchester,  in  the  dio- 
cese of  Rochester,  for  attending  the  visitation  of  the  archdeacon. 

c.  B.  N.  8.,  VOL.  XVI. — 7 
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Upon  the  argument  of  a  special  case  (in  which  the  court  were  to 
draw  inferences  of  fact),  the  Court  of  Common  Pleas  held  that  the  fees 
demanded  were  legally  payable,  and  were  reasonable  in  amount:  see 
the  report,  12  C.  B.  N.  S.  414  (E.  C.  L.  B.  vol  104). 

The  plaintiffs  having  brought  error  upon  this  judgment,  the  case 
was  argued  in  the  Exchequer  Chamber  on  the  80th  of  November, 
1863,  before  Pollock,  C.  B.,  Bramwell,  B.,  Channell,  B.,  Blackburn, 
J.,  and  Mel  lor,  J.,  by 

Mellish,  Q.  C.  (with  whom  was  Wilh),  for  the  plaintiffs  in  error, 
and  by 

Coleridge,  Q.  C.  (with  whom  was  ffannen),  for  the  defendants  in 
error. 

The  following  authorities  were  referred  to  on  the  part  of  the  plain- 
tiffs in  error,— 2  Inst.  533;  4  Inst.  274;  Gibson's  Codex  569;  Ljnd- 
wood,  pp.  49,  52,  58,  114;  Sixth  Decretal,  B.  3,  Tit.  20,  ch.  1 ;  Viner's 
Abridgment,  Fees  (K);  Bacon's  Abridgment,  Fees  (A.),  pi.  1;  4 
Burn's  Ecclesiastical  Law,  26,  35 ;  Kennett's  Parochial  Antiquities, 
*i  ^'^1  ^^'-  2»  pp.  248,  353,  364,  369 ;  *1  Stephen's  Laws  of  the  Clergy, 
^^"^ J  227 ;  1  Bl.  Com.  69 ;  The  Bishop  of  St.  David's  v.  Lucy,  1  Salt. 
134;  Matthew  V.  Burdett,  2Salk.  412;  Veale  v.  Priour,  Hardrea  851; 
Goslin  V.  Ellison,  1  Salk.  330;  Pollard  v.  Gerard,  1  Ld.  Raym.  703, 1 
Salk.  338,  12  Mod.  608,  Holt  596  (E.  C.  L.  R.  vol.  8) ;  Gifford's  Case, 
1  Salk.  333 ;  Johnson  v.  Lee,  5  Mod,  231 ;  Burdeaux  v,  Lancaster,  1 
Salk.  832;  Middleton  v.  Crofts,  2  Atk.  650,  2  Stra.  1056;  Fleetwood 
V.  Finch,  2  H.  Bl.  220 ;  Cooper  v.  Byron,  8  Y.  &  C.  467 ;  Spry  v. 
Gallop,  16  M.  &  W.  716;  the  statute  regulating  the  fees  of  clerks  of 
assize,  19  G.  8,  c.  74.  The  following  Canons  of  1603  were  also  re- 
ferred to  and  commented  upon, — 116,  117,  119,  123,  135,  and  136. 

The  following  authorities  were  referred  to  on  the  part  of  the  de- 
fendants  in  error :— Co.  Litt.  44  a,  868  b. ;  4  Inst.  839 ;  2  Boll.  Abr. 
285.  645,  Prohibition,  pi  6;  Grubbam  v.  Grate,  2  Roll.  R.  150; 
Comyns's  Digest,  Courts  (N.  9.),  EccUsiastical  Persons  (C.  5.),  Pre- 
scription (E.  1).  (F.  4.),  (F.  12.) ;  Bacon's  Abridgment,  Courts  JSccksi- 
astical  (A.  8),  Fees  (A.),  Prerogative  (D.  2.),  Prohibition  (L.  1.);  Bum's 
Ecclesiastical  Law,  Courts,  §§  8,  7,  Visitation,  24 ;  Pollard  v.  Gerard, 
1  Ld.  Raym.  703,  12  Mod.  608,  Holt  596, 1  Salk.  883 ;  Dr.  Trevor's 
Case,  12  Co.  Rep.  78 ;  Ridley  v.  Pownell,  2  Lev.  186 ;  Johnson  v.  Lee, 
5  Mod.  231;  Pitts  v.  Evans,  2  Stra.  1108;  Saunderson  v,  Clagget,  1 
P.  Wms.  657 ;  Godolphin's  Abridgment,  edit.  1687,  ch.  8,  §§  1,  2,  4, 
7,  ch.  10,  §§  7,  21;  Lyndwood  49,  50;  Stillingfleet,  Vol.  1,  p.  286; 
Dr.  Cardwell's  Documentary  Annals,  Vol.  1,  pp.  92,  145,  164,  Vol.  2, 
p.  88 ;  statutes  21  H.  8,  c.  5,  37  H.  8,  c.  17,  58  G.  8,  c,  45,  as.  84,  85. 
The  followiug  Canons  were  also  referred  to  and  commented  upon. — 
26,  58,  57,  70,  90,  109,  110,  111,  112,  118, 115,  116,  117,  118,  119, 
12-1.  Our.  adv.  vuU. 

^ .  o .  ^       *Bl AOKBURN,  J.,  now  delivered  the  j ndgment  of  the  court : — 
^       This  was  an  appeal  from  the  decision  of  the  Court  of  Com- 
mon Pleas  on  a  case  in  which  power  was  given  to  draw  inferences  of 
fact. 

The  appeal  was  argued  after  last  Michaelmas  T6rm,>  before  the 
Chief  Baron,  my  Brothers  Bramwell,  Channell,  and  Mellor,  and  my* 
self. 
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We  are  of  opinion  that  the  judgment  of  the  coart  below  ought  to 
be  affirmed. 

By  the  Common  Law  Procedure  Act,  1854,  s.  32,  the  court  of  error 
is  required  to  draw  any  inferences  of  fact  from  the  facts  stated  in  the 
case  which  the  court  where  it  was  originally  decided  ought  to  have 
drawn.  The  inferences  which  the  court  below  have  drawn  are  stated 
ia  their  judgment  delivered  by  my  Brother  Willes, — 12  C.  B.  N.  S. 
414  (E.  C.  L.  R.  vol.  104).  We  agree  in  them  all ;  but  the  court  ap- 
pear to  have  thought  it  unnecessary  to  say  whether  the  proper  infer- 
enoe  to  be  drawn  from  the  facts  was  that  fees  of  the  fixed  amounts  of 
Is.  M,  and  48,  6d.  were  immemorial,  as  the  fees  **  need  not  be  of  a 
fixed  and  ascertained,  but  may  be  of  a  reasonable  amount :"  and  they 
drew  the  inference  of  fact  that  these  amounts  were  reasonable.  Mr. 
Mellish  on  the  argument  suggested  that  this  meant,  that,  in  point  of 
law,  there  might  be  an  ancient  fee  varying  in  pecuniary  amount  from 
time  to  time  with  the  changes  in  the  value  of  money  and  other  cir- 
cumstances^ and  subject  only  to  the  restriction  that  it  should  be 
reasonable :  and  he  questioned  the  accuracy  of  this  position. 

Without  expressing,  or  indeed  forming,  any  opinion  upon  this 
question,  we  prefer  to  rest  our  judgment^  affirming  that  of  the  court 
below,  on  this,  that,  in  our  opinion,  the  facts  stated  in  the  case  are 
SQch  that  it  should  be  presumed  that  the  fees  of  Is,  6d.  and  45.  6c^. 
were  immemorial  fees  attached  to  the  office  of  registrar,  if  that  pre- 
samption  is  necessary  to  give  them  validity. 

*The  facts  stated  in  the  case  show,  that,  from  1727  to  1801,  r«-i  o^ 
visitation  fees  of  the  unvarying  amount  of  7s,  6d  and  4s.  6d,  '-  ^ 
were  uniformly  received.  From  1801  to  1857  (when  the  present  dis- 
pute originated),  fees  of  a  varying  amount,  but  always  slightly  in 
excess  of  Is.  6d  and  4^.  6(/.,  were  received.  The  amount  in  excess  of 
Is.  M.  and  4^.  6(1  is  not  now  claimed ;  and,  if  it  were,  the  uniform 
receipt  for  seventy-one  years  (from  1727  to  1801)  of  the  amounts  of 
7«.  6(2.  and  48,  6d.  would  be  overwhelming  evidence  that  the  excess 
was  a  usurpation.  But  the  modern  usurpation  of  an  excess  does  not 
affect  the  title  to  the  original  fees  of  7^.  6d.  and  48.  6d.  These  have 
been  received  from  1801  to  1857  as  much  as  from  1727  to  1801 :  so 
that  the  title  to  them  depends  on  an  unbroken  perception  as  of  right 
for  one  handred  and  thirty  years.  That  does  not  in  itself  give  any 
title:  but,  in  fiivour  of  vested  interests,  and  for  the  quieting  of  titles, 
the  rule  of  evidence  has  been  established,  that,  where  there  has  been 
long-oontinued  modern  user  of  a  right  capable  of  a  legal  origin,  the 
existence  of  that  legal  origin  should  be  presumed,  unless  the  contrary  be 
proved.  This  presumption  is  not  one  juris  et  de  jure,  which  cannot 
be  rebutted ;  but  neither  is  it  one  purely  of  fact,  and  only  to  be 
drawn  when  the  jury  really  entertain  the  opinion  that  in  fact  the  legal 
origin  existed. 

The  true  rule  seems  to  be  laid  down  by  Lord  Wensleydale  (then 
Parke,  B.)  in  Jenkins  v.  Harvey,  1  G.  M.  &  R.  877,  894,  where  he 
says  that  the  correct  mode  to  direct  a  jury  is,  to  tell  them,  that,  from 
uninterrupted  modern  usage,  they  should  find  the  immemorial  exist- 
ence of  the  payment  (if  that  be  necessary  for  its  validity),  unless  some 
evidence  is  given  to  the  contrary ;  or,  as  he  says,  in  delivering  the 
written  judgment  of  the  court  on  the  second  trial  of  the  case, — 2  C.  M. 
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*1361   *  ^'  ^^'^' — ^"^^"^  proof  that  an  office  existed  in  1752,  *"  the  jury 
-'   may  and  ought  to  presume  it  to  be  prescriptive,  if  that  be  neces- 
sary to  make  it  valid,  unless  the  contrary  be  proved:^ 

The  claim  in  that  case  was  by  the  corporation  of  Truro  for  a  metage 
due  of  4<f.  per  chaldron  for  coals  in  that  port:  and  it  was  supported. 
I  mention  this  as  showing  what  is  meant  by  the  latter  part  of  the 
sentence  quoted.  I  suppose  neither  the  Barons  of  the  Exchequer  nor 
the  jurors,  as  antiquaries,  believed  that  4d.  per  chaldron  was  actually 
paid  before  Richard  the  First  returned  from  the  Holy  Land :  but  the 
modern  user  was  enough  to  cast  upon  the  other  side  the  onus  of  prov- 
ing that  it  was  a  usurpation. 

We  think  that,  in  the  present  case,  the  modern  usage  for  one  hun- 
dred and  thirty  years,  to  take  fees  of  7^.  6d.  and  4^.  6d,  raises  a  strong 
presumption  that  visitorial  fees  of  that  amount  were  immemorial :  and, 
though  the  other  facts  stated  in  the  case  are  such  as  to  raise  an  infer- 
ence  that  the  amounts  had  formerly  been  varying  and  lower  in  amount, 
we  do  not  think  they  are  sufficient  to  satisfy  the  onus  cast  upon  those 
who  seek  to  upset  an  enjoyment  for  so  long  a  time,  by  showing  the 
origin  to  be  in  usurpation. 

We  think,  thinkfore,  that,  if  it  be  necessary  for  the  validity  of  these 
fees  that  fees  of  that  amount  should  be  immemorial,  that  presumption 
ought  to  be  made. 

In  every  other  respect  we  agree  with  the  reasons  given  in  the  judg- 
ment of  the  court  below,  which  we  think  ought  to  be  affirmed. 

I  am  desired  to  add  the  following  on  behalf  of 

Bramwell,  B. — I  do  not  presume  to  differ  from  the  opinion  of  the 
rest  of  the  court:  but,  being  satisfied  with  the  reasons  given  by  my 
Brother  Willes  in  the  court  below,  I  think  it  right  to  say,  that,  for 
those  reasons,  I  concur  in  affirming  the  judgment. 

Judgment  affirmed. 


^j.o7i  *BAXENDALE  and  Others  v.  THE  GEE  AT  WESTERN 
^"^'•1  RAILWAY  COMPANY.    Feb.  4. 

Jndgmtnt  of  the  Court  of  Common  Pleas,  14  C.  B.  N.  S.  1,  afflnned. 

By  one  of  their  acts  of  parliament  (7  &  8  Vict.  c.  iii.  s.  50),  the 
Great  Western  Railway  Company  are  empowered,  whenever  they 
shall  act  as  carriers,  to  charge  for  the  carriage  of  goods,  &c.,  such  sums 
as  they  may  think  expedient,  within  the  limits  pointed  out  by  their 
acts  of  incorporation,  provided  such  charges  are  made  to  all  persons 
equally;  and  s.  51  authorizes  them  to  enter  into  such  arrangements 
as  they  may  think  fit,  with  reference,  amongst  other  things,  to  the 
collection  and  delivery  of  such  goods. 

By  a  subsequent  act  (10  &  11  Vict.  o.  cczxvi.  a.  58)  the  company 
are  empowered  to  charge  for  small  parcels,  *^  that  is  to  say,  parcels 
not  exceeding  5001bs.  in  weight,"  ''any  sum  which  they  think  fit." 

Upon  the  argument  of  a  special  case,  the  facts  of  which  are  set  out 
antd.  14  C.  B.  N.  S.  1  (E.  C.  L.  R.  vol.  108),  the  Court  of  Common 
Pleas, — dissentiente  Erie,  C.  J., — held,  upon  the  authority  of  Pickford 
V.  The  Grand  Junction  Railway  Company,  10  M.  &  W.  899,  Parker 
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V.  The  Great  Western  Railway  Company,  7  M.  &  G.  253  (E.  C.  L.  B. 
vol.  49),  7  Scott  N.  R.  835,  and  Baxendale  v.  The  Great  Western 
Railway  Company,  5  C.  B.  N.  S.  336  (E.  C.  L.  B.  94),  that  the  com- 
pany are  still  bound  to  charge  equally^  and  cannot  lawfully  demand 
for  the  carriage  of  parcels  from  station  to  station  a  sum  which  shall 
include  the  cost  of  collection  and  delivery,  and  so  impose  an  unequal 
burthen  on  those  who  do  not  require  the  performance  of  this  latter 
^Tviee  at  their  hands ;  and  that  money  had  and  received  will  lie  to 
recover  back  sums  demanded  and  received  in  excess. 

Error  was  brought  upon  this  judgment,  and  the  case  *was    r*ioo 
now  argued  in  the  Exchequer  Chamber,  before  Cockburn,  C,    ^ 
J.,  Martin,  B.,  Crompton,  J.,  Channell,  B.,  Blackburn,  J.,  Mellor,  J., 
and  Pigott,  B. 

The  grounds  of  error  assigned  were  as  follows: — 

*'l.  That  the  plaintiffs  in  error  are  entitled  under  their  acts  of 
parliament  set  out  or  referred  to  in  the  case  to  make  the  charges 
complained  of,  the  amount  charged  for  conveyance  on  the  railway 
being  within  the  authority  given  them  by  the  said  acts: 

"2.  That  the  rates  complained  of  were  charged  toall  persons  alike ; 
and  it  was  open  to  the  defendants  in  error  to  have  availed  themselves 
of  collection  and  delivery  by  the  company  : 

''3.  That  no  partiality  or  unfairness  as  against  the  defendants  in 
error  existed : 

"4.  That  the  remedy  of  the  defendants  in  error,  if  any,  was  not 
by  action,  but  by  the  appeal  given  by  the  act." 

Mbntagtie  Smith,  Q.  C.  (with  whom  was  Field),  for  the  plaintiffs  in 
error  (defendants  below),  urged  substantially  the  same  arguments 
which  had  been  unsuccessfully  put  forward  in  the  court  below, — re- 
ferring more  particularly  to  the  cases  of  Pickford  v.  The  Grand  Junc- 
tion Railway  Company,  10  M.  &  W.  399,  Stevens  v.  Jeacocke,  11  Q. 
B.  731  (E.  C.  L.  R.  vol.  63),  Parker  v.  The  Great  Western  Railway 
Company,  6  Ellis  &  B.  77  (E.  C.  L.  R.  vol.  88),  Baxendale  v.  The 
Great  Western  Railway  Company,  4  C.  B.  N.  S.  63  (E.  C.  L.  R.  vol. 
^3),  and  Branley  v.  The  South  Eastern  Railway  Company,  12  C.  B.  N. 
S.  63  (E.  C.  L.  R.  vol.  104) ;  and  to  the  statutes  7  &  8  Vict.  c.  iii,  s.  50, 
8  i  9  Vict.  c.  20,  s.  90,  10  &  11  Vict.  c.  ccxxvi.  ss.  52,  53,  and  17  & 
18  Vict.  c.  31.  s.  6. 

Bovill,  Q.  C.  (with  whom  was  Ollivant),  waq  not  called  upon  .(a) 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendants  in  error  (plaintiffs  below) 
were  u  follows : — 

**1.  Thtt  the  plaintiffs  (below)  are  entitled  to  reeoTer  from  the  defendants  (below)  the  snm 
of  443/.  10«.  2d.,  which  was  improperly  charged  by  the  defendants  (below),  and  paid  under 
protest  by  the  plaintiffs  (below) : 

"2.  That  the  defendants  (below),  by  charging  the  same  rate  for  goods  which  were  carted  by 
t^  plaintiffs  (below)  to  and  from  the  stations  as  they  did  for  those  which  were  carted  by  the 
deffodaets  (below),  demanded  and  obtained  the  payment  of  improper  and  unreasonable  charges  ; 

"3.  That  the  defendants  (below),  by  so  charging,  demanded  and  obttined  the  payment  of 
ebii^es  which  were  improper  and  unreasonable,  and  which  also  were  unequal  and  contrary  to 
U)e  provisions  of  the  acts  of  parliament  by  which  the  defendants  (below)  are  entitled  to  charge 
iliote  who  send  goods  by  them : 

'*4.  That  the  cost  to  the  defendants  (below)  of  carting  goods  to  and  from  the  stations,  as  well 
M  carrying  then  on  their  line,  must  have  exceeded  the  cost  of  carrying  them  on  the  line  only ; 
tad  that  to  the  extent  of  this  excess  their  charges  have  been  improper,  unequal,  and  illegal : 

**h.  That  Ihe  mode  of  chsrging.  adopted  by  the  dofendaots  (below)  before  they  disallowed  the 
rebate  for  collection  and  delivery,  supports  the  proposition  contended  for  by  the  plaintiffs 
(btlow).- 
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*1S91  *CocKBURN,  C.  J. — We  are  all  of  opinion  that  the  judgment 
^  of  the  Court  of  Common  Pleas  should  be  affirmed.  The  60th 
section  of  the  7  &  8  Vict.  c.  iii.  provides  for  equality  of  charge  by  the 
railway  company  in  terms  which  are  repeated  in  the  90th  section  of 
the  Railways  Clauses  Consolidation  Act,  8  &  9  Yict.  c.  20.  These 
sections  in  substance  provide  that  the  tolls  shall  be  charged  equally 
to  all  persons  and  after  the  same  rate,  whether  per  ton  per  mile  or 
otherwise,  in  respect  of  all  passengers  and  of  all  goods  or  carriages 
of  the  same  description,  and  conveyed  or  propelled  by  a  like  carriage 
or  engine,  passing  only  over  the 'same  portion  of  the  line  of  railway 
under  the  same  circumst^ces;  and  that  no  reduction  or  advance  in 
any  such  tolls  shall  be  made  either  directly  or  indirectly  in  favour  of 
*1401  ^^  against  any  particular  company  or  person  travelling  *upoQ 
^  or  using  the  railway.  We  agree  with  the  majority  of  the 
court  below  in  thinking  that  it  is  not  competent  to  a  railway  company 
to  superadd  to  the  tolls  which  they  are  by  act  of  parliament  entitled 
to  charge,  a  further  sum  for  collection  and  delivery  for  those  who 
do  not  require  from  them  the  performance  of  those  services.  Such  a 
charge  made  to  those  who  require  the  service  to  be  performed  for 
them  might  be  reasonable;  but  it  is  manifestly  unreasonable  and 
unequal  if  imposed  upon  those  who  do  not  desire  them.  Mr.  Smith 
has  contended  before  us  that  the  53d  section  of  the  10  &  11  Yict.  c. 
ccxxvi.  entitles  this  company  to  charge  any  sum  at  their  discretion 
for  articles  under  500  lbs.  in  weight :  but  all  that  seems  to  us  to 
follow  from  that  section,  is,  not  that  the  equality  clauses  in  the  7  &  8 
Vict.  c.  iii,  and  8  &  9  Vict.  o.  20  are  repealed,  but  that  the  clause 
limiting  the  maximum  of  tolls  is  as  to  such  articles  repealed.  If  the 
company  establish  a  tariff  for  articles  under  500  lbs.  in  weight,  such 
tariff  must  still  be  subject  to  the  equality  clauses. 

As  to  the  question  whether  an  action  for  money  had  and  received 
will  lie, — which  seems  to  have  been  one  of  the  numerous  points  dis- 
cussed in  Parker  v.  The  Great  Western  Railway  Company,  6  Ellis  & 
B.  77  (E.  C.  L.  R.  vol.  88),— we  think,  that,  if  the  judgment  of  the 
Court  of  Queen's  Bench  in  that  case  went  the  length  of  holding  that 
it  would  not,  this  court  ought  not  to  be  held  bound  by  it.  If  the 
subject  of  these  tolls  had  then  undergone  the  discussion  which  it  has 
since  undergone  in  the  Court  of  Common  Pleas  and  elsewhere,  in  all 
probability  the  doctrine  would  not  have  been  laid  down  as  it  was  in 
that  case.  Upon  the  whole,  we  think  the  case  is  an  extremely  clear 
one :  and  we  cannot  help  expressing  a  hope  that  it  will  not  be  carried 
further.  Judgment  affirmed. 


*141]  *HORTON  V.  MABON.     Feb,  4. 

Jndgment  of  the  Court  of  Common  PIom,  12  C.  B.  N.  S.  437,  aflirmodL 

This  was  an  appeal  by  the  plaintiff  against  the  decision  of  the 
Court  of  Common  Pleas  in  discharging  a  rule  obtained  by  him  calling 
upon  the  defendant  to  show  cause  why  a  verdict  should  not  be 
entered  for  the  plaintiff  in  pursuance  of  leave  reserved  at  the  trial, 
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and  also  why  a  new  trial  shoald  not  be  had,  on  the  ground  of  misdi- 
rection. 

The  action  was  for  the  infringement  of  the  plaintifTs  patent  for 
''Improvements  in  the  construction  of  gasholders."  The  pleadin<(s 
and  specifications  are  set  out  in  the  report  of  the  case  below,  ant 5, 
12  C.  B.  N.  S.  437  (E.  C.  L.  R.  vol.  104).  The  court  held  that  the 
plaintifTs  alleged  invention  was  not  the  subject  of  a  patent 

The  case  was  argued  in  the  Exchequer  Chamber,  before  Gockburn, 
C.J.,  Martin,  B.,  Crompton,  J.,  Cbannell,  B.,  Blackburn,  J.,  Mellor,  J., 
and  Pigott,  B. 

Webster  (with  whom  was  Bovill,  Q.  C),  for  the  plaintiff,  contended, 
aa  in  the  court  below,  that  the  invention  described  in  the  specification 
was  a  new  combination  producing  an  improved  gas-holder,  and  as 
such  the  subject  of  letters-patent ;  that  the  invention  was  a  new 
manufacture  ;  and  that,  upon  the  evidence,  no  gas-holder  constructed 
according  to  the  invention  described  in  the  specification  was  in  use 
by  others  at  the  date  of  the  letters-patent.  The  following  authorities 
were  referred  to : — Brunton  v.  Hawkes,  4  B.  &  Aid.  641  (E.  C.  L.  R. 
vol.  6);  Lewis  v.  Davis,  3  C.  &  P.  502  (E.  C.  L.  R.  vol.  14);  Morgan 
V.  Seaward,  2  M.  &  W.  544 ;  Muntz  v,  Foster,  2  Webster's  Patent 
Cases  92,  6  M.  &  G.  734  (E.  C.  L.  R.  vol.  46),  7  Scott  N.  R.  471 ; 
Crane  v.  Price,  5  Scott  N.  R.  838,  4  M.  &  G.  580  (E.  C.  L.  R.  vol.  43) ; 
Newton  v.  Vaucher,  6  Exch.  859 ;  Harwood  v.  The  Great  Northern 
Railway  Company,  2  Best  &  Smith  194  (E.  C.  L.  R.  vol.  110). 

*Hindmarchj  Q.  C.  (with  whom  was  Ghove,  Q.  C),  was  not  r*i  ^o 
called  upon.  ^ 

CocKBUBN,  C.  J. — We  are  all  of  opinion  that  the  judgment  of  the 
Court  of  Common  Pleas  ought  to  be  aflBrmed.  That  which  the  plain- 
tiff claims  as  part  of  his  invention,  is,  the  substitution  of  double 
a-  rle-iron  for  two  pieces  of  single  angle-iron  in  the  formation  of 
bydraulic  cups  or  joints  to  telescopic  gas-holders.  Now,  it  was 
matter  of  general  knowledge,  that  the  cups  might  be  formed  by 
riveting  two  pieces  of  single  angle-iron  to  a  plate:  and  we  agree  with 
the  Court  of  Common  Pleas  in  thinking  that  the  mere  substitution  of 
doable  angle-iron, — an  article  well  known  in  the  trade, — is  not  an 
invention  for  which  a  patent  can  be  granted.      Judgment  affirmed. 


ILDERTON  V.  JEWELL  and  COLLIN.    Feb.  5. 

Held,  afirming  the  jadgment  of  the  Court  of  Common  Pleat, — that  a  certificate  giTen  under 
the  IMth  eection  of  the  Bankruptcy  Act,  1861  (24  A  26  Vict.  c.  134),  of  the  filing  of  a  deed 
aader  i.  192,  which  deed  had  been  held  to  be  void  on  the  ground  that  it  purported  to  be  made 
between  the  debtor  and  such  of  hii  creditor!  aa  should  execute  the  same,  and  therefore  impliedly 
excluded  from  itj  benefita  and  proviiiona  non -executing  creditors,  afforded  no  protection  to 
bail  who  had  undertaken  to  render  the  debtor  in  the  Mayor's  Court,  London. 

Ebkob  from  the  Court  of  Common  Pleas,  in  an  action  commenced 
in  the  Mayor's  Court,  London. 

The  declaration  was  upon  a  recognisance  of  bail,  in  the  usual 
form. 

The  defendant  Jewell  pleaded,  that,  after  the  making  and  coming 
into  operation  of  the  Bankruptcy  and  Insolvency  Act,  1861,  and  at 
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the  time  of  the  execution  of  the  deed  by  Louis  Castrique  thereinafter 
mentioned,  the  said  Louis  Castrique  (not  being  a  bankrupt)  was  indebt- 
^14^1  ed  to  the  plaintiff  on  the  judgments  ^recovered  against  the  said 
J  Louis  Castrique  as  in  the  declaration  mentioned,  and  to  divers 
other  persons  in  divers  large  sums  of  money ;  and  that,  while  the  said 
Louis  Castrique  was  so  indebted  as  aforesaid,  and  after  the  making 
and  coming  into  operation  of  the  said  act,  to  wit,  on  the  17th  of 
January,  1862,  and  before  the  commencement  of  this  suit,  and  before 
the  issuing  of  the  capias  thereinafter  mentioned,  a  certain  deed  was 
made  and  entered  into  between  the  said  Louis  Castrique  and  certain 
persons  then  being  and  therein  respectively  described  as  creditors, 
and  then  executed  by  the  said  Louis  Castrique,  which  said  deed  was 
made  and  entered  into  for  the  benefit  of  all  the  creditors  of  the  said 
Louis  Castrique,  and  related  to  the  debts  and  liabilities  of  the  said 
Louis  Castrique  and  his  release  therefrom,  and  which  said  deed, 
together  with  a  schedule  thereunder  written,  and  a  certain  attestation 
thereon,  were  in  the  words  and  figures  following,  that  is  to  say,  &c. 
(setting  them  out, — the  deed  being  in  the  form  set  out  in  the  case  of 
Ilderton  v.  Castrique,  14  C.  B.  N.  S.  99  (E.  C.  L.  R.  vol.  108),— not 
upon  the  face  of  it  purporting  to  be  for  the  benefit  of  all  the  creditors 
of  Castrique).  The  plea  then  averred  the  due  execution  of  this  deed 
by  three-fourths  in  value  of  the  creditors  of  Castrique,  the  registra- 
tion and  other  proceedings  requisite  to  the  validity  of  a  deed  of 
arrangement  under  the  act,  and  a  tender  of  the  composition,  and  then 
proceeded  as  follows, — And  the  defendant  says,  that,  although  after- 
wards, to  wit,  on  the  31st  of  March,  1862,  a  writ  of  capias  was  sued 
and  prosecuted  out  of  the  said  Lord  Mayor's  Court  by  the  plaintiff 
against  the  said  Louis  Castrique  upon  the  said  judgment,  as  according 
to  law  and  the  custom  and  practice  of  the  said  Lord  Mayors  Court 
there  ought  to  have  been,  the  same  was  sued  and  prosecuted  out  of 
the  said  Lord  Mayor's  Court  after  notice  of  the  filing  and  registration 

*1441  ^^  ^^^  ^^  ^^^^^  *hsLd  been  given  as  aforesaid,  and  after  the  is- 
-'  suing  of  the  said  certificate,  and  without  leave  of  the  court  of 
bankruptcy;  that,  by  reason  of  the  premises,  the  said  capias  ad  sat- 
isfaciendum was  not  and  is  not  available  to  the  plaintiff;  and  that, 
save  as  aforesaid,  the  plaintiff  had  not  sued  or  prosecuted  out  of  the 
said  court  any  capias  ad  satisfaciendum  against  the  said  Louis  Cas- 
trique upon  the  said  judgment. 

The  defendant  Collin  pleaded  a  not  very  dissimilar  plea. 

The  plaintiff*  demurred  to  both  pleas,  the  ground  stated  in  the 
margin  being,  "  that  the  deed  affords  no  answer  to  the  action,  as  the 
deed  is  not  binding  on  creditors  who  are  not  parties  to  it."     Joinder. 

The  Court  of  Common  Pleas  gave  judgment  for  the  plaintiff  upon 
these  demurrers,  holding  that  a  certificate  given  under  the  198th 
section  of  the  Bankruptcy  Act,  1861,  of  the  filing  of  a  deed  under 
8.  192,  which  deed  had  been  held  to  be  void  on  the  ground  that  it 
purported  to  be  made  between  the  debtor  and  such  of  his  creditors 
as  should  execute  the  same,  and  therefore  impliedly  excluded  from  its 
benefits  and  provisions  non-executing  creditors,  afforded  no  protection 
to  bail  who  had  undertaken  to  render  the  debtor  in  the  Mayor^s 
Court,  London. 

The  case  now  came  on  for  argument  in  the  Exchequer  Chamber, 
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before  Martin,  B.,  Crompton,  J.,  Channel!,  B.,  Blackburn,  J.,  Mellor, 
J.,  and  Pigott,  B. 

Mellish,  Q.  C.  (with  whoni  was  J.  H.  Hodgson),  for  the  plaintiffi  in 
error  (defendants  below).(a) — There  are  two  *question8  for  the  r*i  ak 
ooQsideratioQ  of  the  court, — first,  whether  the  deed  set  out  in  *- 
the  plea  is  a  valid  deed  under  the  192d  section  of  the  Bankruptcy 
Act,  1861, — secondly,  whether  such  deed  (and  the  certificate  of  the 
filing  thereof)  afibrds  an  answer  to  an  action  on  a  recognisance  of 
bail.  The  first,  which  was  the  only  question  argued  in  the  court 
below,  was  disposed  of  by  the  case  of  Idlerton  v.  Gastrique,  14  C.  B. 
N.  S.  99  (E.  C.  L.  R.  vol.  108),  where  the  Court  of  Common  Pleas 
held  this  deed  to  be  a  bad  one,  principally  upon  the  authority  of  the 
jadgment  of  Lord  Chief  Justice  Turner  in  Ex  parte  Bawlings,  82 
Law  J.,  Bankruptcy  27.  The  question  so  determined  now  for  the 
first  time  presents  itself  for  decision  in  a  court  of  error.  The  192d 
section  enacts  that  **  every  deed  or  instrument  made  or  entered  into 
between  a  debtor  and  his  creditors,  or  any  of  them,  or  a  trustee 
on  their  behalf,  relating  to  the  debts  or  liabilities  of  the  debtor, 
*and  his  release  therefrom,  or  the  distribution,  inspection,  r^-iAa 
management,  and  winding-up  of  his  estate,  or  any  of  such  '- 
matters,  shall  be  as  valid  and  efiectual  and  binding  on  all  the  credit- 
ors of  such  debtor  as  if  they,  were  parties  to  and  had  duly  executed 
the  same,  provided  the  following  conditions  be  observed," — amongst 
others,  that  it  shall  be  executed  or  assented  to  in  writing  by  three- 
fourths  in  value  of  the  creditors  of  such  debtor  whose  debts  shall  re- 
spectively amount  to  lOl.  and  upwards,  and  shall  be  duly  filed  at  the 
office  of  the  chief  registrar.  It  may  be  conceded  that  the  deed  must, 
to  satisfy  the  act,  be  a  deed  which  may  enure  for  the  benefit  of  all 
the  creditors  of  the  debtor.  The  requirements  of  the  section  are 
satisfied  if  it  is  capable  of  being  executed  by  all  the  creditors. 
When  executed  by  the  requisite  number  of  creditors,  it  is  binding 
upon  them  all :  and  it  is  not  necessary  that  the  covenants  should  be 
with  all  the  creditors ;  it  is  enough  that  they  are  with  the  creditors 
who  are  parties  thereto.  Here,  the  deed  does  enure  for  the  benefit  of 
all  the  creditors :  it  contains  an  express  provision  that  it  shall  be 
void  unless  the  composition  shall  be  paid  or  tendered  to  all  within 
one  calendar  month  from  its  date  and  execution.  [Cbompton,  J. — 
"  To  the  said  creditors,"  that  is  "  the  said  several  creditors  parties 

(a)  Tbe  potnU  marked  for  ar^ment  oo  the  part  of  the  pUtnttfTs  in  error,  were  m  foUowi : — 

**  I.  That  Cbe  defeodants  are  sued  aa  inretiefl,  aod  the  deed  for  tbe  benefit  of  tbe  creditor! 
9t  the  principal  debtor,  Caetriqae,  tet  oat  in  tbe  plea,  if  binding  on  tbe  plaintiff  ander  tba 
Btokraptcj  Act,  1861,  s.  192  : 

**i.  That  tbe  plea  sbowa  that  tbe  laid  Castriqne  baa  Anlj  performed  all  tbe  eonditioni 
nquired  by  tbe  aaid  deed,  ao  aa  to  entitle  bimaelf  to  tbe  benefit  thereof: 

"  3.  That,  after  notice  of  tbe  filing  and  regiatration  of  tbe  aaid  deed  nnder  tbe  aaid  Bank- 
nptcy  Act,  1861,  no  writ  of  execution  coold  be  ezeented  againat  Caatriqne  without  leave  of 
tba  court  of  bankruptcy,  and  that  no  leave  waa  obtained;  and  that,  before  tbe  defendanta  could 
be  filed  aa  bail,  tbe  plaintiff  waa  bound  to  have  iaaued  an  aTailable  writ  of  execution  againat 
Caatriqae: 

*'  4.  That  tbe  eertifieate  of  tbe  filing  and  regiatration  of  aueb  deed  given  to  Caatriqne  nnder 
tbe  I98tb  aection  of  tbe  Bankruptcy  Act,  1861,  waa  thereby  avaUable  to  Caatriqne  for  all  par- 
poica  aa  a  protection  in  bankruptcy,  and  could  only  be  aet  aaide  by  a  anperior  tribunal : 

**i.  That,  in  granting  tbe  aaid  eertifieate,  tbe  regiatrar  of  tba  eourt  of  bankruptcy  acted  Jndi- 
eially ;  and  tbe  defendanta  could  not  be  compelled  to  incur  tbe  riak  of  arreating  Caatriqne  in 
Ma&ee  of  (be  protection  afforded  to  him  by  tbe  aaid  certificate." 
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thereto  of  the  secoDd  part.'*]  The  deed  being  capable  of  execution 
by  all  the  creditors,  it  is,  when  executed  by  three-fourths,  to  be  con- 
strued as  if  all  had  executed  or  assented  to  it.  By  s.  193,  the  par- 
ticulars of  the  deed  are  to  be  entered  by  the  chief  registrar,  and 
published  in  the  Gazette,  when  duly  executed  by  the  requisite 
parties  and  when  all  the  other  preliminaries  have  been  duly  observed. 
[Crompton,  J.,  referred  to  Larpent  v,  Bibby,  5  House  of  Lords 
*14.71  ^^^^  ^^^'  where  it  was  held  that  such  a  deed  was  void  if 
•I  it  *only  provided  for  distribution  amongst  those  creditors 
who  were  parties  to  it.]  No  doubt,  the  deed  must  be  such  that  all 
the  creditors  may  avail  them.sel  ves  of  it.  The  cases  of  Ellis  v.  Ollave, 
8  Salk.  60,  and  Feltham  v.  Cudworth,  2  Ld.  Baym.  760,  3  Salk.  59, 
Corny ns  112,  7  Mod.  10,  though  they  made  no  impression  upon  the 
court  below,  do,  it  is  submitted,  strongly  support  this  argument.  The 
cases  of  Ex  parte  Morgan,  in  re  Woodhouse,  32  Law  J.,  Bankruptcy, 
15,  Ex  parte  Bawlings,  32  Law  J.,  Bankruptcy,  27,  and  Ex  parte 
Godden,  in  re  Shettle,  32  Law  J.,  Bankruptcy,  37,  contain  mere*  obiter 
opinions :  neither  of  them  is  a  decision  upon  the  points  under  consider- 
ation. Nor  is  there  any  actual  decision  which  is  binding  upon  this 
court.  A  very  elaborate  exposition  of  the  192d  section  is  also  given 
by  Lord  Westbury,  C,  in  Ex  parte  Spyer,  In  re  Josephs,  32  Law  J., 
Bankruptcy,  62. 

The  next  question  is,  whether  the  deed  is  an  answer  to  an  action 
upon«a  recognisance  of  bail.  Although  it  was  held  in  Donnelly  v. 
Dunn,  2  Bos.  &  P.  45,  that  bail  cannot  plead  the  bankruptcy  and  cer- 
tificate of  their  principal  in  their  own  discharge,  it  is  difficult  to  see 
upon  what  principle  that  decision  rests.  ''  The  recognisance  of  bail 
is  in  the  alternative,  to  pay  the  damages  in  case  the  principal  does  not 
pay  them  or  render  himself:"  per  Abbott,  C.  J.,  in  Newington  v. 
Keeys,  4  B.  &  Aid.  493.  It  has  always  been  understood  that  the  bail 
were  discharged  where  there  was  no  ca.  sa.  against  the  principal : 
Comyns's  Digest,  Bail  (Q.  5),  (R.  5) ;  Devered  v.  Batcliffe,  Cro.  Eliz. 
185 ;  Masters  v.  Lewes,  6  Mod.  93  ;  Dudlow  v.  Watchorn,  16  East  39: 
and  see  Brandon's  Practice  of  the  Mayor's  Court,  111.  If  the  deed 
here  was  a  good  one,  there  could  be  no  ca.  sa.  against  Castrique 
without  the  leave  of  the  Court  of  Bankruptcy;  and  none  was 
obtained. 

itiAQi  ^Manisty,  Q.  C.  (with  whom  was  Joyce),  for  the  defendants  in 
J  error.(a) — The  only  authority  in  favour  of  the  validity  of  this 
deed  is  the  dictum  of  Lord  Holt  in  Feltham  v.  Cudworth,  2  Lord 
Baym.  760,  3  Salk.  59,  Comyns  112,  7  Mod.  10.  And  the  authori- 
ties are  numerous  to  show  that  a  deed  in  this  form  is  binding  only 

(a)  The  points  marked  for  ftrfameni  on  the  pari  of  the  defendant  in  error  were  ai  followt  :— 

**  1.  That  the  deed  set  out  in  the  plea  afforde  no  aniwer  to  the  aotion,  ai  the  deed  it  not  bind- 
ing on  the  eredttore  who  are  not  parties  to  it : 

**  2.  That,  when  there  is  no  ceisio  bonorum  on  the  part  of  a  bankrupt  or  insoWeat^  the 
miO<>ri^J  of  a  body  of  creditors  eannot  bind  the  minority  to  a  eomposition : 

"  3.  That  the  pleas  do  not  show  that  the  requisite  minority  executed  the  deed ;  for,  the  defend- 
ants by  their  pleas  may  intend  a  minority  of  the  nnsecnred  ereditors : 

"A.  That  non-existing  ereditors  are  exeluded  from  the  benefit  of  the  deed : 

'*  5.  That  the  deed  is  unreasonable  in  its  provisions : 

"  6.  That,  although  the  deed  may  be  binding  under  the  bankrupt  law  as  between  the  partisf 
thereto,  it  cannot  affect  strangers." 
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upon  those  creditors  who  execute  it.  It  is  enough  to  refer  to  Legg  v. 
Cheeseborough,  5  C.  B.  N.  S.  741  (E.  C.  L.  R.  vol.  94),  and  Walter 
V.  Adcock,  7  Hurlst.  &  N.  541.  [Crompton,  J. — It  is  not  a  question 
who  should  be  parties  to  the  deed,  as  it  may  be  between  the  debtor 
and  a  trustee  for  the  creditors ;  but  the  question  is  whether  the  deed 
enures  for  the  benefit  of  all  the  creditors.]  Precisely  so.  A  deed 
whereby  the  effects  of  the  debtor  are  assigned  to  trustees  for  the 
benefit  of  such  creditors  as  shall  execute  it  within  a  given  time,  is 
bad :  Copeman  v.  Hart,  14  C.  B.  N.  S.  91  (E.  C.  L.  R.  vol.  108) ; 
Dewhurst  v,  Kershaw,  1  Hurlst.  &  Colt.  726.  In  Ex  parte  Cockburn, 
in  re  Smith,  10  Law  Times  N.  S.  262,  a  deed  of  composition  was 
entered  into  between  the  debtor  of  the  first  part,  the  creditors  whose 
names  and  seals  were  subscribed  and  *set  in  the  schedule  of  r^-tAQ 
the  second  part,  and  all  others  (if  any)  the  creditors  of  the  '- 
third  part.  The  deed  recited  that  the  debtor  proposed  to  pay  to  all 
bis  creditors  a  composition  of  Sd.  in  the  pound,  and  that  the  persons 
whose  names  and  seals  were  thereto  set  and  subscribed  had  agreed  to 
accept  such  composition  and  to  give  a  release.  It  then  witnessed, 
that,  in  consideration  of  the  composition  of  Sd.  in  the  pound  in  hand 
on  the  amount  of  their  respective  debts  as  mentioned  in  the  schedule, 
paid  by  the  debtor  to  the  parties  of  the  second  part,  and  in  conside- 
ration of  the  covenant  therein  contained,  the  parties  of  the  second 
part  thereby  released  the  debtor,  &c. :  and  the  debtor  thereby  cove- 
nanted with  the  parties  thereto  of  the  second  and  third  parts  to  pay 
them  a  composition  of  3d,  in  the  pound.  The  schedule  comprised 
the  names  and  seals  of  some  creditors  who  had  executed  the  deed. 
It  also  mentioned  the  names  of  other  creditors  who  had  not  executed ; 
and  it  did  not  appear  that  there  were  any  creditors  whose  names  did 
not  appear  in  one  way  or  the  other  in  the  schedule:  and  no  other 
names  .than  those  thus  comprised  were  taken  in  before  the  registrar. 
But  the  effect  of  the  deed  and  schedule  taken  together,  was,  that  the 
schedule  was  incorporated  into  the  deed  so  far  only  as  it  contained  the 
names  of  the  executing  creditors.  It  was  held  by  Lord  Westbury, 
C,  that  the  deed  was  not  a  valid  deed  under  s.  192,  on  the  ground 
that  the  parties  who  had  not  executed  it  had  not  the  same  right 
to  sue  the  debtor  on  the  covenant  as  those  who  had ;  and,  further, 
that  the  inequality  in  status  between  those  creditors  who  came  in 
before  registration,  and  got  the  composition  paid  to  them  in  hand, 
and  those  creditors  who,  if  the  deed  had  been  differently  framed, 
would  have  had  a  right  to  sue  under  the  covenant,  was  sufficient  to 
render  the  deed  *not  binding  on  those  creditors  who  bad  r«ier/% 
not  actually  executed  it.  L 

Mellish  was  heard  in  reply. 

Martin,  B. — Five  at  least,  if  not  all  the  members  of  the  court,  are 
of  opinion  that  the  judgment  of  the  court  below  should  be  affirmed.  I 
think  it  ought  to  be  affirmed  on  the  judgment  suggested  by  my  Brother 
Crompton,  viz.  that  the  said  deed  professes  to  be  for  the  benefit  of 
those  creditors  only  who  should  execute  it.  As  to  the  construction 
of  the  192d  section,  there  is  no  difference  of  opinion.  That  section 
enacts,  that,  "  where  a  deed  has  been  entered  into  between  a  debtor 
and  his  creditors,"-^that  would  mean  all  his  creditors ;  but  the  clause 
goes  on, — ''or  any  of  them,  or  a  trustee  on  their  behalf," — that  is, 
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on  behalf  of  all, — "  relating  to  the  debts  and  liabilities," — which 
which  must  mean  all  the  debts  and  liabilities,  &c., — ''then  it  shall  be 
effectual  and  binding  on  all  the  creditors  as  if  they  were  parties  thereto 
and  had  duly  executed  it."  Does  this  deed  apply  to  all  the  debts 
and  all  the  liabilities  of  all  the  creditors  of  Castrique?  In  my  judg- 
ment it  does  not.  I  think  it  applies  only  to  those  creditors  who  have 
executed  it,  and  whose  debts  are  set  out  in  the  schedule ;  non-execu- 
ting creditors  being  thrown  overboard.  It  is  confined  to  the  creditors 
parties  thereto  of  the  second  part  (the  executing  creditors),  and  to  the 
debts  set  out  in  the  schedule ;  and  it  excludes  those  who  do  not  so 
execute.  A  deed  in  that  form  manifestly  fails  to  satisfy  the  require- 
ments of  the  statute.  Of  this  opinion  were  the  four  judges  of  the 
court  below ;  and  five  members  of  this  court  concur  in  that  opinion. 
The  person  who  drew  this  deed, — which  is  evidently  taken  from  an 
old  book  of  precedents, — could  not  have  had  the  provisions  of  this 
♦1511  ^^^  ^^  parliament  in  his  *mind  at  the  time.  With  every  desire 
^  to  give  effect  to  those  provisions,  and  to  place  no  undue  impe- 
diments in  the  way  of  those  who  may  seek  relief  under  the  act,  I  feel 
bound  to  hold  this  to  be  a  bad  deed.  I  cannot  help  thinking  that  a 
person  of  ordinary  ability,  having  the  act  of  parliament  before  him, 
would  find  no  difficulty  in  framing  a  good  deed.(a) 

Crompton,  J. — I  am  entirely  of  the  same  opinion.  I  am  equally 
desirous  with  my  Brother  Martin  that  the  fullest'  effect  should  be 
given  to  deeds  of  arrangement  under  the  Bankruptcy  Act ;  and  I 
have  always  wished  that  there  had  been  some  general  form  of  deed 
sanctioned  by  the  legislature.(/>)  The  enactments  now  under  conside- 
ration have  given  rise  to  a  great  number  of  questions :  but  I  believe 
we  are  all  agreed  in  Mr.  Mellish's  proposition,  thatjt  is  enough  that 
the  deed  should  appear  to  be  for  the  benefit  of  all  the  creditors  ;  and 
that  it  is  not  necessary  that  it  should  be  made  between  the  debtor 
and  all  his  creditors:  it  may  be  between  the  debtor  and  some  of  his 
creditors,  or  a  trustee  on  behalf  of  all.  The  192d  section  of  the  act 
requires  in  terms  that  there  shall  be  a  provision  for  all  the  creditors: 
and  it  seems  to  me  to  make  no  difference  whether  you  expressly 
exclude  some  of  them,  or  merely  leave  them  out.  It  seems  to  have 
been  decided  that  there  need  be  no  cessio  bonorum,(c)  but  that  these 
*1521  ^^^^^  ^^^  ^^  ^^  dealt  with  in  the  same  ♦manner  as  trust  pro- 
J  perty  under  a  cessio  bonorum.  The  vice  of  this  deed  is,  that 
it  contains  no  provision  for  non-executing  creditors :  it  professes  to 
be  made  between  the  debtor  and  those  creditors  whose  names  are  set 
down  in  the  schedule ;  the  words  "  the  said  several  creditors  parties 
hereto  of  the  second  part,'^  or  equivalent  words,  are  used  throughout 
the  instrument.  All  through  the  deed  there  is  not  a  word  to  indicate 
that  any  but  executing  creditors  are  to  take  any  benefit  under  it.  In 
a  late  case  in  the  Exchequer,  (o?)  it  was  held  that  there  must  not  only 

(a)  Several  of  theie  deeds  have  since  been  susUined  in  the  Queen's  Benoh,  Exchequer  (Strick 
e.  De  Mettos,  12  Weekly  R.  963),  and  Exchequer  Chamber. 

{h)  The  general  form  given  by  s.  200  has  not  been  very  sueoessful,  inasmuch  as  it  has  been 
held  not  to  be  pleadable  as  a  bar  to  an  action  by  a  dissentient  creditor :  see  Byre  v.  Aroher, 
post,  Trinity  Term. 

(e)  See  Clapham  v.  Atkinson,  12  Weekly  R.  342. 

{d)  The  Ipstone  Park  Tron  Ore  Company  (Limited)  v.  Pattinson»  9  Law  Times  N.  8.  806. 
There,  the  defendant,  a  trader,  by  a  composition-deed  under  s.  192  of  the  Bankruptcy  Act,  1861, 
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be  a  provision  for  all  the  creditors,  but  a  release  by  all :  and  in 
Spitzer  v.  ChafFers,  14  C.  B.  N.  S.  686  (E.  C.  L.  R.  vol.  108),  the 
Court  of  Common  Pleas  held,  that,  as  the  provision  must  be  for  all 
the  creditors,  so  all  roust  release:  but,  at  all  events,  the  deed  must 
enare  for  the  benefit  of  all.  The  only  other  matter  which  I  would 
mention  with  reference  to  the  *able  argument  of  Mr.  Mellish,  r»-iKo 
that  the  non-executing  creditors  are  in  the  same  position  as  ^ 
those  who  have  executed  this  deed,  is,  that  the  executing  creditors 
alone  could  object  to  any  provision  contained  in  the  deed.  It  is  true, 
the  192d  section  says  that  a  deed  executed  by  three-fourths  in  value 
of  the  creditors  whose  debts  amount  to  lOt  or  upwards  '*  shall  be  as 
valid,  effectual,  and  binding  on  all  the  creditors  of  such  debtor  as  if 
they  were  parties  to  and  had  duly  executed  the  same."  But  I  do  not 
think  that  pats  all  the  creditors  in  the  same  position,  unless  the  deed 
is  made  for  the  benefit  of  all :  the  non-executing  creditors  do  not 
appear  to  me  to  be  in  every  point  of  view  in  the  same  position  as 
these  who  execute.  Assuming  that  they  are,  the  deed  makes  no  pro- 
vision for  them.  I  therefore  think  that  this  is  a  bad  deed,  and  that 
the  judgment  of  the  Common  Pleas  should  be  affirmed. 

Channell,  B. — I  agree  with  my  Brothers  Martin  and  Crompton, 
that  the  judgment  of  the  court  below  should  be  affirmed,  and  on  this 
short  ground,  viz.  that  the  deed  must  be  a  deed  which  provides  for 
all  the  creditors,  and  relate  to  all  the  debts  and  all  the  liabilities  of 
the  debtor,  and  that  there  is  nothing  to  satisfy  me  that  that  is  the  case 
with  this  deed. 

Blackburn,  J. — I  should  not  venture  to  reverse  the  decision  of 
the  Court  of  Common  Pleas  without  further  consideration;  but  at 
present  I  am  not  prepared  to  assent  to  it,  and  if  I  had  to  decide  the 
case  I  should  require  time  to  consider  my  judgment.  My  impression 
is,  that  this  is  a  good  deed.  I  agree  that  the  deed,  to  be  a  valid  deed 
under  the  act,  must  be  one  which  relates  to  all  the  creditors;  and 
that,  if  it  excluded  any,  or  did  not  provide  the  same  benefit  for  all, 
*it  would  not  be  binding  upon  those  who  did  not  execute  it.  r#i54 
But,  as  at  present  advised,  I  think  the  efiect  of  the  192d  sec-  '- 
tion,  which  says  that  **  every  deed  or  instrument  made  or  entered 
into  between  a  debtor  and  his  creditors,  or  any  of  them,  or  a  trustee 
on  their  behalf,  relating  to  the  debts  or  liabilities  of  the  debtor  and 
his  release  therefrom,  or  the  distribution,  inspection,  management, 
and  winding-up  of  his  estate,  or  any  of  such  matters,  shall  be  as  valid 
>nd  effectual  and  binding  on  all  the  creditors  of  such  debtor  as  if 
they  were  parties  to  and  had  duly  executed  the  same," — provided  a 
majority  representing  three-fourths  in  value  of  his  creditors  shall  exe^ 

B»de  between  himself  and  •  trustee  on  behalf  of  and  with  the  assent  of  the  undersigned  credit- 
on,  eonreyed  to  such  trustee  all  his  estate  absolutely,  to  be  applied  for  the  beueflt  of  his  eredit- 
on  in  like  manner  as  if  he  had  been  at  the  date  thereof  duly  adjudged  bankrupt,  and  the 
cnditoTS  assenting  thereto  thereby  agreed  to  aceept  the  sum  of  6«.  in  the  pound  in  discharge 
of  their  respeetire  debts,  to  be  paid  within  twelve  months  from  the  date  of  the  deed.  The  deed 
VII  ezeeuted  by  the  requisite  number  of  creditors,  and  all  the  other  statutory  requisites  were 
complied  with.  In  an  action  by  the  plaintiff,  a  non-assenting  creditor,  the  Court  of  Exchequer 
held  that  the  deed,  though  valid  under  the  act  as  a  com  position*  deed,  and  available  for  all  pur- 
poses iu  bankruptcy,  yet,  as  it  contained  in  terms  no  release  of  the  debtor  from  his  debts,  was 
>ot  pleadable  in  bar  to  the  action,  and  did  not  operate  as  a  statutable  release  in  answer  to  the 
pl^tiTs  elaim. 
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cute  the  same  and  certain  other  conditions  are  complied  with,  is,  as 
Mr.  Hellish  has  argued,  to  say,  that,  though  the  deed  has  only  been 
executed  by  a  portion  of  the  creditors,  it  shall  be  binding  upon  all ; 
and  that  the  true  construction  of  the  section  is,  that,  if  the  deed  pro- 
vides for  all  the  debts  and  liabilities  of  the  debtor,  and  enures  for  the 
benefit  of  all  the  creditors,  as  soon  as  the  required  number  of  the  cre- 
ditors have  executed  it,  the  deed  is  as  valid,  effectual,  and  binding  as 
if  every  creditor  had  duly  executed  it :  and  for  this  it  is  necessary  to 
show  that  the  deed  did  enure  for  the  benefit  of  all  the  creditors.  At 
present,  I  must  confess  I  have  great  doubt  whether  you  can  show  by 
parol  that  the  deed  is  for  the  benefit  of  all  the  creditors,  when  it  appears 
on  the  face  of  it  to  be  for  "  the  said  several  creditors  parties  hereto 
of  the  second  part,"  that  is,  those  creditors  whose  names  are  signed 
to  the  schedule.  I  am  inclined  to  believe  that  this  deed  was  intended 
to  be  for  the  benefit  of  the  whole  of  the  creditors  of  Castrique:  but 
still  not  without  some  doubt.  If  it  had  purported  on  the  face  of  it 
to  be  a  deed  under  the  Bankruptcy  Act,  or  that  it  was  for  the  benefit 
*1 551  ^^  ^^^'  ^  should  have  assented  to  the  ^argument  of  Mr.  Mellish. 
•'  The  minor  objections  seem  to  me  to  have  been  answered, — 
especially  that  with  respect  to  all  the  creditors,  both  executing  and 
non-executing,  having  the  same  remedy  to  recover  the  composition : 
but  it  is  unnecessary  to  discuss  them  further.  I  will  not  say  at  pre- 
sent that  I  dissent  from  the  judgment  of  the  rest  of  the  court;  but  I 
do  not  quite  assent. 

Mbllor,  J. — I  agree  with  the  majority  of  the  court  that  the  judg- 
ment of  the  Court  of  Common  Pleas  should  be  affirmed.  The  deed, 
to  be  a  valid  deed  under  s.  192,  must  be  a  deed  between  the  debtor 
and  all  his  creditors,  or  between  the  debtor  and  a  majority  of  his  cre- 
ditors whose  debts  amount  to  three-fourths  of  the  whole,  or  between 
the  debtor  and  a  trustee  for  his  creditors ;  but,  in  the  two  latter  cases, 
it  must  be  a  deed  which  may  enure  for  the  benefit  of  all.  The  deed 
now  under  consideration  seems  carefully  to  exclude  the  non-executing 
creditors :  and,  when  you  come  to  look  at  the  reservation  of  secu- 
rities,— '*  without  prejudice  to  any  security  which  the  said  creditors 
parties  hereto  may  hold  for  their  respective  debts," — that  is,  the  debts 
set  out  in  the  schedule, — it  seems  to  strengthen  the  notion  that  the 
deed  was  intended  to  refer  only  to  those  creditors  who  should  execute 
it :  and  the  composition  is  only  to  be  tendered  to  ^*  the  said  creditors." 
I  agree  with  my  Brother  Crompton  that  it  must  appear  on  the  face 
of  the  deed  that  the  non-executing  creditors  are  provided  for.  I  do 
not  go  into  the  minor  objections.  I  agree  with  my  Brother  Black- 
burn that  most  of  these  have  been  answered. 

PiQOTT,  B. — I  am  of  the  same  opinion.  With  the  most  sincere 
*1561  ^^^^^^  ^^  8^^®  ^^®  fullest  effect  to  this  *act  of  parliament  and 
^  to  deeds  executed  under  it,  I  can  find  nothing  in  this  deed  to 
bind  Mr.  Ilderton.  To  satisfy  the  requirements  of  the  statute,  the 
deed  must  be  one  which  embraces  and  enures  for  the  benefit  of  all 
the  creditors.  This  the  present  deed  fails  to  do :  and  therefore  I  agree 
with  the  majority  of  the  court  that  the  judgment  of  the  court  below 
should  be  affirmed.  Judgment  affirmed. 
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TWENTY-SEVENTH  TEAR  OP  THE  REIQN  OF  VICTORIA.     1864. 


The  Judges  who  usaallj  sat  in  Banc  in  this  Term,  were,:— 
Erle,  C.  J.,  Byles,  J., 

WiLLES,  J.,  Keating,  J. 


PEARSON  and  Another  v.  TURNER.    April  16. 

A  deftmdftnt  in  ejectment  will  onlj  be  ftllowed  to  delirer  interrogatoriefl  to  the  plaintiff  nnder 
tbe  Mat  •eetion  of  the  Common  Law  Prooedure  Aet,  1854,  where  hii  affidaTit  difcloBea  special 
eireoButances  which  satisfy  the  court  or  Jadge  that  Justice  reqnires  it. 

Stoite  p.  Rew,  14  C.  B.  N.  S.  209  (B.  C.  L.  R.  toI.  108),  oonflrmed,  and  Flitoroft  v.  Fletcher, 
11  Ezeh.  643,  orermled. 

Gates,  on  a  former  day,  obtained  a  rule  nisi  to  rescind  an  order 
of  Byles,  J.,  for  the  delivery  of  interrogatories  to  the  plaintiffs  under 
the  51st  section  of  the  Common  Law  Procedure  Act,  1854.  The  affi- 
davit on  which  the  order  had  been  obtained, — that  of  the  defendant 
and  her  attorney, — stated  "  that  the  action  was  brought  to  recover  the 
possession  of  certain  lands  and  premises ;  that  the  defendant  had  a 
good  defence  to  the  action  on  the  merits ;  that  the  defendant  (and  her 
attorney)  believed  that  the  defendant  would  derive  material  benefit  in 
this  cause  from  the  discovery  which  she  sought  by  the  interroga- 
tories; and  that  the  application  was  made  bon&  fide,  and  not  for  the 
parpose  of  delay."  The  learned  judge  made  the  order,  upon  the 
aathority  of  Flitcroft  v.  Fletcher,  11  Exch.  648.  [Byles,  J.— I  dis- 
tinctly  intimated  that  I  should  not  have  made  the  order,  but  for  the 
authority  of  that  case.]  Stoate  ^t;.  Rew,  14  C.  B.  N.  S.  209  r#i58 
(£.  C.  L.  R.  vol.  108),  is  a  distinct  authority  to  show  that  so  ■- 
general  an  affidavit  as  this  will  not  justify  an  order,  but  that  special 
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circumstances  must  be  shown, — such  as,  length  of  possession,  and 
total  ignorance  of  the  nature  of  the  case  which  the  defendant  is  called 
upon  to  meet.  Erie,  C.  J.,  there  says :  "  As  a  general  rule,  it  is  not 
permitted  to  a  party  to  interrogate  his  opponent  as  to  how  be  means 
to  prove  his  case,  unless  there  be  very  special  circumstances.  If  a 
man  has  been  long  in  possession  of  an  estate,  and  a  stranger  comes  to 
dispossess  him,  the  defendant  may  call  for  some  general  information 
as  to  the  nature  of  the  title  which  is  to  be  made  against  him.  But  it 
must  necessarily  be  very  much  a  matter  of  discretion,  depending  upon 
the  particular  circumstances  of  each  case."  And  Willes,  J.,  said: 
"If  it  had  been  shown  that  the  defendant  was  wholly  ignorant  of  the 
title  intended  to  to  be  set  up  against  him,  and  therefore  was  utterly 
unprepared  to  shape  his  defence,  the  case  might  have  been  a  proper 
one  for  the  exercise  of  the  jurisdiction.  No  special  circumstances, 
however,  are  shown." 

Prentice  now  showed  cause. — The  question  is  whether  this  court 
will  follow  the  precedent  of  Flitcroft  v,  Fletcher.  There,  the  follow- 
ing interrogatories  were  allowed  to  be  put  by  the  defendant  to  the 
plaintifl&  in  an  action  of  ejectment, — "1.  In  what  character  or  in  what 
right  do  you  and  each  of  you  claim  to  be  entitled  to  the  possession  of 
the  premises  claimed  by  you  in  this  action  ?  2.  Do  you  or  any  of 
you  claim  to  be  entitled  as  heirs-at-law  of  Henry  Flitcroft,  deceased? 
3.  If  so,  how  do  you  allege  that  you  or  any  of  you  are  his  heirs-at- 
law  ?  and  through  what  links  do  you  trace  such  heirship  ?  4.  Bo 
you  or  any  of  you  claim  to  be  entitled  as  grantees  from  or  trustees  for 
*ip;qi  *^y  person  or  *persons  claiming  to  be  heirs-at-law  of  the  said 
^  Henry  Flitcroft?  5.  If  so,  who  is  or  are  the  persons  whose 
grantees  or  trustees  you  or  any  of  you  claim  to  be?  and  how  do  you 
allege  that  such  person  or  persons  is  or  are  the  heirs-at-law  of  the 
said  Henry  Flitcroft?  and  through  what  links  do  you  trace  such 
heirship?  6.  Have  you  or  any  of  you  any  right  to  or  interest 
in  the  said  premises,  except  as  aforesaid  ?  and,  if  so,  what  is  the 
nature  of  such  right  or  interest?"  Nothing  is  there  said  as  to 
the  form  of  the  affidavit,  or  the  necessity  of  showing  special  circum- 
stances. Alderson,  B.,  in  giving  judgment,  says: — "The  court  has  a 
general  power  to  require  a  person  who  seeks  to  disturb  the  possession 
of  another  to  say  by  what  right  he  does  so.  It  has  been  the  constant 
practice  in  actions  of  ejectment,  where  the  declaration  is  vague,  to 
order  the  delivery  of  particulars  of  the  land  sought  to  be  recovered : 
then,  why  should  not  the  plaintiff  be  required  to  say  in  what  cha- 
racter and  from  what  he  claims?"  It  is  to  be  observed  that  this  is 
an  appeal  from  a  judge  at  Chambers.  If  he  thinks  fit  to  make  the 
order  upon  the  general  affidavit,  the  burthen  of  proof  is  altered;  and 
the  party  seeking  to  impeach  the  decision  should  at  least  come  pre- 
pared with  an  affidavit  showing  some  ground  for  so  doing.  In  Stoate 
V.  Bew,  the  learned  judge  had  refused  to  make  an  order. 

Oates  was  not  called  upon  to  support  his  rule. 

Erle,  C.  J. — I  am  of  opinion  that  the  facts  disclosed  here  are  not 
sufficient  to  give  the  defendant  a  right  to  interrogate  the  plaintiff  in 
the  manner  sought.  As  to  the  right  of  the  court  or  a  judge  to  order 
interrogatories,  the  judgment  of  this  court  in  the  case  of  Stoate  v. 
Rew,  14  a  B.  N.  S.  209  (E.  G.  L.  R.  vol.  108),  points  out  the  prinoi- 
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pie  upon  which  the  discretion  ought  to  be  ^exercised,  viz.  r^-igA 
where  the  affidavit  discloses  the  fact  of  the  defendant  having  ^ 
long  been  in  undisputed  possession  of  the  premises  sought  to  be 
recovered,  and  being  ignorant  of  the  nature  of  the  title  started  upon 
him.  It  is  but  reasonable,  that,  where  a  stranger  comes  to  dispossess 
a  party  who  has  enjoyed  for  a  long  period,  the  party  thus  molested 
should  be  allowed  to  call  for  some  general  information  as  to  the 
nature  of  the  title  which  is  to  be  relied  on. 

WiLLES,  J. — I  am  of  the  same  opinion.  Flitcroft  v,  Fletcher  has 
given  rise  to  such  misconstruction.  You  may  have  an  order  for  inter- 
rogatories in  ejectment :  but  it  is  wrong  to  suppose  that  it  is  usual  to 
grant  such  an  order  upon  an  affidavit  which  merely  in  terms  satisfies 
the  requirements  of  the  statute.  The  judge,  before  he  grants  the 
order,  must  be  satisfied  that  the  interrogatories  are  necessary  and 
proper.  This  is  an  unusual  case.  It  is  calling  upon  a  person  who 
claims  to  be  entitled  to  the  land  to  state  in  what  character  he  claims 
it.  That  may  be  very  inconvenient  in  many  cases.  It  may  be  ex- 
tremely difficult  to  define  the  precise  nature  of  the  <;laim.  Such  inter- 
rogatories, therefore,  ought  not  to  be  allowed  unless  s6me  special  rea- 
sons for  it  are  shown,  such  as  that  the  defendant's  possession  is  assailed 
by  one  as  to  whose  case  he  is  wholly  ignorant,  and  consequently  that 
he  is  in  the  dark  as  to  how  his  defence  is  to  be  shaped. 

Keating,  J. — I  think  the  rule  has  been  well  laid  down  by  my 
Lord  and  my  Brother  Willes. 

BriiSS,  J.,  concurring,  Bule  absolute.(a) 

(a)  Sm  Horton  «.  Bott»  2  Huriat.  A  N.  249. 
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*THOM AS  BAYLEY,  Collector  of  Rates  for  the  Local  Board  p.  g- 
of  Health  of  the  Borough  and  Corporate  District  of  Wol-   '• 
verhampton,   Appellant;   JOSEPH   WILKINSON,    Respondent 
April  29. 

By  tU  69th  iection  of  the  Pablio  Heft]th  Act»  1848  (11  Jb  12  Viet  c  63),  power  it  giren  to 
tbe  local  board,  in  cmo  aoy  street  (not  being  a  bigbwaj)  be  not  sewered,  levelled,  paved,  Jbe., 
t*  their  latitfaetioo,  by  notice  to  the  ownere  or  ocenpieri  of  premiiet  abutting  thereon  to  require 
then  Id  eewer,  level,  pave,  Ao.,  the  lane  within  a  given  time ;  and,  if  anoh  notice  be  not  com- 
plwd  with,  the  loeal  board  may  ezeoate  the  works  therein  referred  to ;  and  "  the  txpenw  t»- 
^^nti  bj  them  in  so  doing"  are  to  be  paid  bj  the  owners  in  defanlt,  according  to  the  frontage  of 
tibcirrwpeetive  premises,  and  in  such  proportions  as  shall  be  settled  by  the  surveyor,  or,  in  ease 
of  <iiip«le,  by  arbitration,  as  pointed  out  by  s.  123 : — 

Held,  that  a  Dottee  informing  the  owners  that  the  street  was  not  "  sewered,  levelled,  pared, 
tsfted  and  abanaelled,  metalled,  and  made  good  to  the  satisfaction  of  the  board,"  and  re- 
4vinag  the  parties  within  one  month  to  sewer,  level,  Ao.,  the  same,  and  intimating  that  in 
ic&olt  the  works  would  be  executed  by  the  board,  was  sufficient,  without  going  on  to  specify 
^  breadth,  level,  or  any  other  particulars, — the  notice  containing  a  note  at  the  foot, — "  Par- 
tievlan  of  the  necessary  works  may  be  obuined  from  the  borough  surveyor,  Office,  No.  3, 
Tovn  Hall,"  where  plans  and  specifications  were  lodged. 

Hdd  also,  that  the  power  of  the  arbitrator  under  s.  123,  is  limited  to  an  inquiry  into  the 
•pportioament  of  the  expenses  amongst  the  several  owners  of  property  liable  to  contribute; 
**d  tkat  he  is  not  entitled  to  inquire  whether  the  gross  amount  of  the  expenditure  was  reason- 
*b)s  or  Beeesaary,— dnbitante  Willes,  J. 

The  local  board  on  the  8th  of  April,  1861,  gave  notice  to  the  owners  of  certain  property 
ttder  a  09«  and  on  default  being  made,  executed  the  works  themselves,  and  by  their  surveyor 
■portioned  the  expenses  amongst  the  several  owners,  and  on  the  11th  of  March,  1862,  de- 
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manded  payment.  The  landowners  on  the  10th  of  June  gave  notice  to  the  board  that  they 
diiputed  the  proportion  settled  by  the  surv^eyor  to  be  due  from  them  in  retpeet  of  the  works 
executed  by  the  board,  **  on  the  ground  that  the  cost  of  the  said  works  was  excessive  and  nn- 
fair."  The  board,  treating  this  notice  as  a  nullity,  issued  summonses  against  the  owners, 
which  summonses  were  on  the  1 1th  of  October  dismissed.  On  the  14th  of  October,  the  land- 
owners gave  notice  to  the  board  that  they  abandoned  their  notice  of  the  10th  of  June,  sod 
that  they  did  not  dispute  the  proportion§  of  the  expenses  incurred  by  the  board.  Notwith- 
standing this,  the  board  afterwards,  on  the  18th  of  October,  gave  notice  of  arbitration,  and 
appointed  an  arbitrator,  who  on  the  31st  of  December  made  his  award, — slightly  reducing  the 
demand : — 

Held,  that,  there  being  no  longer  any  matter  in  dispute,  the  appointment  of  the  arbitiator 
was  void,  and  bis  award  consequently  incapable  of  being  enforced. 

This  was  an  appeal  against  a  decision  of  a  magistrate,  on  a  case 
stated  under  the  20  &  21  Vict.  c.  43 : — 

At  a  petty  sessions  of  the  peace  holden  at  Wolverhampton  on  the 
17th  and  24th  of  June,  1863,  the  respondent,  Joseph  Wilkinson,  was 
summoned  before  the  stipendiary  magistrate  for  refusing  to  pay  his 
proportion  of  certain  expenses  incurred  by  the  local  board  of  health 
for  the  borough  of  Wolverhampton,  for  certain  works  executed  by 
them,  together  >with  certain  costs.  The  summons  stated  that  certain 
«1A91  ^^P^i^^^^  ^^^  '^been  incurred  by  the  local  board  of  health  of 
^  the  said  borough  and  corporate  district  in  sewering,  levelling, 
paving,  flagging  and  channelling,  metalling,  and  making  good  certain 
streets  called  respectively  Bromney  Street,  Sedgley  Street,  and  Dun- 
can Street,  in  the  said  borough  and  corporate  district,  to  or  upon 
which  said  streets  respectively  certain  premises  belonging  to  the  re- 
spondent fronted,  adjoined,  or  abutted,  and  that  the  proportion  of 
expenses  he  was  liable  to  pay,  according  to  the  frontage  of  his  pre- 
mises in  the  said  streets  respectively,  having  been  settled  by  the  sur- 
veyor of  the  local  board  at  the  sum  of  97Z.  Ids.  5d.,  and  having  been 
disputed  by  the  respondent,  was  settled  by  arbitration  by  the  award 
of  B.  Kettle,  Esq.,  made  pursuant  to  the  statutes  in  that  behalf,  and 
dated  the  31st  of  December,  1862,  at  the  sum  of  92^  7«.  M.,  and 
which  sum,  being  such  proportion  of  the  expenses  as  aforesaid, 
together  with  2SL  3«.  lOd.,  being  the  amount  of  the  costs  of  the  pro- 
ceedings incurred  by  the  said  board  in  that  behalf,  he  had  neglected 
to  pay,  contrary  to  the  statute  in  such  case  made  and  provided." 

The  magistrate  dismissed  the  summons,  and  the  appellant,  being 
dissatisfied  with  the  determination  as  being  erroneous  in  law,  de- 
manded a  case  for  the  opinion  of  the  court;  which  was  stated  as 
follows: — 

The  local  board  of  health  of  Wolverhampton  Thenceforth  called 
"  the  board"),  in  the  month  of  April,  1861,  servea  the  owners  and 
occupiers  of  property  in  several  streets  in  the  district  called  the 
Blakenall  estate  or  district  with  notices  under  the  Public  Health  Act, 
1848  (11  &  12  Vict,  a  63),  and  the  Local  Government  Act,  1858  (21 
&  22  Yict.  c.  98),  to  sewer,  level,  pave,  flag,  channel,  metal,  and 
make  good  those  streets  to  the  satisfaction  of  the  board.  The  re- 
spondent was  the  owner  of  property  in  three  of  those  streets  called 
"^1631  ^^^"^"^y  Street,  Sedgley  Street^  and  Duncan  Street;  *and  he 
^  was  served  with  three  notices,  which,  with  the  exception  of  the 
names  of  the  several  streets  in  which  the  property  was  situate,  were 
in  the  following  words: — 
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"Borough  of  Wolverhampton. 

"The  Public  Health  Act,  1848,  and  The  Local  Government  Act, 
1868. 

"The  town-council,  acting  as  the  local  board  of  health  within  and 
for  the  borough  and  corporate  district  of  Wolverhampton,  do  hereby 
give  yon  notice  that  the  street  called  Duncan  Street,  situate  within 
sach  corporate  district,  and  not  being  a  highway,  is  not  sewered 
levelled,  paved,  flagged  and  channelled,  metalled,  and  made  good  to 
the  satis&ction  of  such  local  board  of  health :  And  the  said  local 
board  of  health  do  hereby  give  you  further  notice,  and  require  you 
within  one  month  from  the  service  hereof,  to  sewer,  level,  pave,  flag 
and  channel,  metal,  and  make  good  the  said  street  to  their  satisfac- 
tion: and,  in  case  you  do  not  comply  with  the  above  notice,  the  said 
local  board  will  execute  the  works  above  referred  to,  and  charge  and 
recover  the  expenses  thereof  as  directed  by  the  Public  Health  Act, 
1848,  and  the  Local  Government  Act,  1858.  Dated  the  8th  day  of 
April,  1861. 

'  E.  J.  Hatks, 
*'  Clerk  to  the  said  local  board  of  health. 

*'To  the  respective  owners  or  occupiers  of  the  premises  fronting, 
adjoining,  or  abutting  upon  the  said  street." 

At  the  foot  thereof  the  following  notice  was  printed  in  red  ink  : — 

"Particulars  of  the  necessary  works  may  be  obtained  from  the 
horoiigh  surveyor,  Office,  No.  8,  Town  Hall." 

Certain  plans  and  specifications  were  accordingly  lodged  at  the 
surveyor's  office,  and  were  seen  there  by  *the  respondent  and  r^t-iaA 
several  of  the  other  owners  of  property  in  the  said  streets.  ^ 
The  respondent  and  other  owners  of  property  in  the  said  streets  did 
not  execute  the  works  by  the  said  notices  required,  and  the  same 
were  subsequently  executed  by  the  board ;  and  the  proportion  of  the 
respondent  of  the  amount  of  the  expenses  incurred  by  them  in  so 
doing  was  settled  by  the  surveyor  of  the  board  at  97Z.  Ids.  5d,  and 
notice  of  the  amount  of  such  proportion  was  given  to  the  respondent 
on  the  lltb  of  March,  1862,  and  payment  thereof  then  demanded 
from  him. 

On  the  10th  of  May,  1862,  the  respondent  and  other  owners  of 
property  presented  a  memorial  to  the  mayor,  complaining  of  the 
excessive  sums  demanded. 

On  the  16th  of  May,  1862,  a  notice  to  the  board,  signed  by  the 
respondent  and  other  owners  of  property  in  the  Blakenall  district, 
was  served  upon  the  clerk  to  the  board,  which  is  as  follows : — 

"  Wolverhampton,  May  15th,  1862. 

"To  the  local  board  of  the  borough  and  corporate  district  of 
Wolverhampton. 

'*  We,  the  undersigned,  beg  respectfully  to  give  you  notice  that  we 
severally  dispute  the  amounts  of  the  proportion  settled  by  your  sur- 
veyor to  be  aue  from  us  in  respect  of  works  executed  by  you  under 
the  Public  Health  Act,  1848,  or  the  Local  Government  Act,  1858, 
and  for  the  repayment  of  which  we  are  liable,  on  the  ground  that  the 
cost  of  the  said  works  is  excessive  and  unfair :  and  we  beg  leave  to 
call  your  attention  to  the  memorial  presented  through  the  mayor  to 
the  town-council  on  Monday  last,  relating  to  this  overcharge,  and 
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hope  you  will  reduce  the  price,  and  make  it  fair  and  reasonable ;  and, 
as  the  contractor  has  constructed  the  streets  with  improper  material, 
we  consider  yoQ  may  fairly  call  upon  him  to  reduce  the  amount  of 
contract." 

*1  fl'1       *^^  *^®  ^^^^  ^^  June,  1862,  another  notice  signed  by  the 
^J  respondent  and  other  owners  of  property  in  the  said  district, 
was  served  on  the  clerk  of  the  board,  of  which  the  following  is  a 
copy : — 

"  Wolverhampton,  10th  June,  1862. 

'^To  the  local  board  of  the  borough  and  corporate  district  of 
Wolverhampton. 

•'  We,  the  undersigned,  beg  respectfully  to  give  you  notice  that  we 
severally  dispute  the  amount  of  the  proportion  settled  by  your  sur- 
veyor to  be  due  from  us  in  respect  of  works  executed  by  you  under 
the  Public  Health  Act,  1848,  or  the  Local  Government  Act,  1858, 
and  for  the  repayment  of  which  we  are  liable,  on  the  ground  that  the 
cost  of  the  said  works  is  excessive  and  unfair :  and  we  respectfully 
request  you  to  concUr  with  us  in  the  appointment  of  a  single  arbitra- 
tor, pursuant  to  the  said  acts." 

The  following  reply  was  sent : — 

"  Town  Hall,  Wolverhampton, 

"14  June,  1862. 

"  Gentlemen, — I  submitted  your  notice  of  the  10th  instant  to  the 
finance-committee  on  the  day  it  was  received;  and  I  was  directed  to 
apply  to  you  for  the  payment  of  the  respective  amounts  due  from  you 
in  respect  of  the  streets  to  which  you  refer. 

"  The  subject  of  the  apportionment  belongs  to  the  streets  committee, 
and  will  be  brought  before  them  at  their  meeting  on  the  17th  instant. 

"  I  would  suggest  your  referring  me  to  your  attorney,  with  whom  I 
shall  be  happy  to  communicate.  I  think  he  will  advise  you  that  you 
have  taken  an  erroneous  view  of  the  question  to  be  submitted  to  arbi- 
tration, which  is  not  as  to  the  amount  of  the  contract  price  being 
excessive,  but  confined  to  the  proper  apportionment  of  the  amount 
♦1661  ^^P®'^^®^  ^^  incurred  *between  the  respective  owners  of  pro- 
^  perty :  and,  if  you  will  inspect  the  apportionment  and  plans 
in  the  borough  surveyor's  office,  you  will  probably  be  satisfied  as  to 
the  accuracy  of  the  apportionment. 

"  E.  J.  Haybs,  town-clerk." 

On  or  about  the  16th  of  June,  1862,  the  clerk  to  the  board  received 
a  letter  from  Jeremiah  Mason,  with  whom  at  that  time  and  through- 
out the  dispute  which  was  the  subject  of  the  present  proceeding  the 
respondent  was  acting,  which  letter  was  as  follows: — 

'*  Dudley  Road,  Wolverhampton, 

"  June  16,  1862. 

"Sir, — ^You  were  not  in  the  office  when  Mr.  Wilkinson  called :  be 
saw  one  of  your  clerks,  and  left  word  that  he  should  be  out  next 
week :  he  is  now  away,  and  will  be  for  seven  or  eight  days ;  and  in 
his  absence  we  can  only  say  we  consider  ourselves  well  advised,  but 
should  prefer  having  Mr.  Wilkinson  with  us  when  the  arbitrator  is 
chosen." 

On  the  28th  of  June,  1862,  the  clerk  to  the  board  wrote  and  sent 
the  following  letter  in  reply : — 
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**  Town  Clerk's  Office,  Wolverhampton, 

"  28th  June,  1862. 

^'Oentlemen, — In  reply  to  Mr.  Mason's  letter  of  the  16th  instant, 
I  beg  to  inform  yon  that  several  of  the  persons  whose  names  are 
attached  to  your  notice  of  the  10th  instant  have  paid  the  amount  of 
their  respective  apportionments;  and  others  have  informed  the  rates 
collector  that  they  will  pay,  and  are  desirous  of  having  their  names 
withdrawn  from  the  notice.  Under  these  circumstances,  I  shall  be 
glad  to  see  Mr.  Wilkinson  or  any  other  person  on  your  behalf:  but 
joa  mast  distinctly  understand  that  the  council  do  not  recognise  the 
power  of  an  arbitrator  to  do  more  than  ascertain  *whether  r#i^7 
the  expenses  have  been  properly  apportioned  pursuant  to  the  ^ 
Public  Health  Act  and  the  Local  Government  Act.  It  is  quite  clear 
that  the  arbitrator  has  no  power  to  go  into  the  question  of  the  amount 
expended;  his  power  being  confined  to  settling  the  proportion  pay- 
able by  the  respective  owners,  in  case  of  dispute. 

"As  in  all  probability  the  steps  you  are  taking  will  occasion  con- 
siderable expense,  and  the  question  being  a  legal  one,  it  would  be 
more  satisfactory  to  me,  and  I  think  more  advantageous  to  yourselves, 
if  joa  would  consult  an  attorney,  and  put  me  in  communication  with 
him.  "  E.  J.  Hayes,  town-clerk." 

This  correspondence  did  not  lead  to  any  result.  No  further  step 
was  then  taken  by  the  respondent  and  other  owners,  or  by  the  boara, 
for  the  appointment  of  an  arbitrator:  and,  on  the  4th  of  July,  1862, 
the  former  presented  a  memorial  to  the  secretary  of  state  for  the  home 
department  pursuant  to  the  I^ublic  Health  Act,  1848,  and  the  Local 
Government  Act>  1858,  in  which,  amongst  other  things,  they  com- 
plained of  the  course  adopted  by  the  board,  and  of  having  the  arbi- 
tration powers  limited  to  simply  measuring  the  streets,  without  going 
into  the  proper  value  of  them.  In  consequence  of  this  memorial,  Mr. 
Rawlinson,  one  of  the  government  inspectors,  on  the  8 1st  of  July, 
lb62,  held  a  meeting  at  Wolverhampton,  which  was  attended  by  the 
board  and  by  the  respondent  and  other  owners.  Subsequently,  a 
cominnnication  was  forwarded  by  the  home  secretary  to  the  board, 
re<:ommending  it  to  give  time  for  payment  of  the  sums  demanded 
from  the  owners.  On  the  10th  of  August,  1862,  the  board  wrote  to 
the  secretary  of  state  to  inquire  whether  the  above  communication 
was  to  be  considered  an  "order"  under  the  acts,  and  received  a  reply 
that*8uch  communication  "was  merely  recommendatory  and  r^-tao 
suggestive  of  what  was  deemed  to  be  a  fair  and  equitable  settle-  ^ 
meat  in  the  case,  and  that  no  order  could  be  issued  in  the  matter." 

On  or  about  the  5th  of  August,  1862,  the  respondent  and  others 
vere  summoned  before  the  magistrates  by  the  board  under  the  129th 
aection  of  the  Public  Health  Act,  1848,  to  recover  the  several  amounts 
apportioned  upon  them  by  the  surveyor  of  the  board;  and,  on  the  7th 
of  August,  the  summonses  came  on  for  hearing,  and  were  adjourned 
by  arrangement  between  the  parties  to  the  21st;  on  which  day  they 
came  on  for  hearing,  when  the  attorney  for  the  respondent  and  other 
owners,  before  the  merits  were  gone  into,  objected  to  the  sufficiency 
of  the  notice  to  do  the  works,  dated  the  8th  of  April,  1861,  on  the 
aothority  of  the  case  of  Parkinson  v.  The  Mayor  of  Blackburn,  83 
Law  Times  119 ;   and  the  magistrates  adjourned  their  decision  on 


168  BAYLEY,  App.,  WILKINSON,  Rksp.    E.  T.  1864. 

this  objection  to  a  day  which  was  ultimately  extended  to  the  9th  of 
October,  1862. 

In  the  roeantime,  the  board,  being  so  advised,  oiTered  the  respond- 
ent and  others  to  withdraw  the  summonses,  and  to  pay  the  costs :  and, 
on  the  8th  of  October,  they  served  the  respondent  and  others  with  a 
notice  of  arbitration,  of  which  the  following  is  a  copy : — 

"To  Mr.  Jeremiah  Mason,  Mr.  Joseph  Wilkinson,  and  others 
(named) : 

"  The  town-council,  acting  as  the  local  board  of  health  within  and 
for  the  borough  and  corporate  district  of  Wolverhampton,  do  hereby 
give  you  and  each  of  you  notice,  that,  as  you  have  severally  disputed 
the  amount  of  the  proportion  settled  by  the  surveyor  of  the  said  local 
board  to  be  due  from  you  in  respect  of  works  executed  by  the  said 
local  board  under  the  Public  Health  Act,  1848,  and  the  Local  Govern- 
*16ftl  ™®"^  *Act,  1858,  and  for  the  repayment  of  which  you  are 
^  liable;  and  you  having  severally  requested  the  said  local 
board  to  concur  with  you  in  the  appointment  of  a  single  arbitrator, 
pursuant  to  the  said  acts ;  the  said  local  board  are  ready  and  willing, 
and  they  hereby  offer,  to  proceed  to  arbitration  pursuant  to  the  pro- 
visions of  the  statute  in  that  behalf  made  and  provided :  And  the 
said  local  board  hereby  give  you  further  notice  that  they  are  ready 
and  willing,  and  they  hereby  offer,  to  concur  in  the  proposition  for 
arbitration  made  by  you  to  them,  and  in  the  appointment  of  a  single 
arbitrator;  and,  in  case  you  do  not,  within  one  week  from  the  service 
upon  you  of  this  notice,  concur  with  the  said  local  board  in  the  ap- 
pointment of  a  single  arbitrator,  the  saiS  local  board  will  appoint  an 
arbitrator  to  act  on  their  behalf  in  and  about  the  premises.  Dated 
this  eighth  day  of  October,  1862.  E.  J.  Hayks, 

*'  Clerk  to  the  said  local  board  of  health." 

On  the  9th  of  October,  when  the  summonses  again  came  on  for 
hearing,  the  clerk  to  the  board  again  offered  to  withdraw  the  sum- 
monses and  to  pay  the  costs,  stating  to  the  magistrates  as  a  reason  for 
taking  such  course  that  the  board  was  then  advised,  that  the  notice  of 
the  10th  of  June,  1862,  given  by  the  respondent  and  others,  had 
made  arbitration  the  only  proper  mode  of  proceeding  against  the  re- 
spondent and  others.  The  magistrates  refused  to  allow  the  summonses 
to  be  withdrawn ;  and,  on  the  11th  of  October,  dismissed  them  all, 
with  costs,  on  the  preliminary  objection  taken  to  the  notice  of  the  8th 
of  April,  1861. 

On%the  14th  of  October,  the  attorney  for  the  respondent  and  the 
other  parties  sent  by   post  to  the  clerk  to  the  board  a  letter  as 
follows : — 
,.  y^,  •"  Walsall,  14th  October,  1862. 

*  J  "  Dear  Sir, — As  attorney  for  Jeremiah  Mason,  Joseph  Wil- 
kinson, &c.,  I  do  hereby  give  you  notice  that  they  abandon  their 
notice  to  the  local  board,  dated  the  10th  of  June  last:  And  I  further 
give  you  notice  that  the  said  persons  do  not  dispute  the  proportioiis 
of  expenses  incurred  by  the  local  board  under  the  Public  Health 
Act,  1848,  or  the  Local  Government  Act,  1858,  as  settled  by  the 
surveyor;  but  they  dispute  their  legal  liability  to  pay  the  same,  or 
any  part  thereof.  W.  U.  DuiGNAN." 

On  the  18th  of  October,  1862,  the  respondent  was  served  with  a 
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notice  and  copy  appointment  of  arbitrator,  of  which  the  following 
are  respectively  copies : — 

"To  Joseph  Wilkinson,  of  the  borough  of  Wolverhampton. 

"Whereas  the  town-council,  acting  as  the  local  board  of  health 
within  and  for  the  borough  and  corporate  district  of  Wolverhampton, 
received  a  written  notice  from  you,  dated  the  10th  of  June  last,  that 
joa  disputed  the  amount  of  the  proportion  settled  by  the  surveyor  of 
the  said  local  board  to  be  due  from  you  in  respect  of  works  executed 
by  the  said  local  board  under  the  Public  Health  Act,  1848,  or  the 
Local  Government  Act,  1858.  and  for  the  repayment  of  which  you 
are  liable,  on  the  ground  that  the  cost  of  the  said  works  was  excessive 
and  unfair;  and  you  thereby  requested  the  said  local  board  to  concur 
with  you  in  the  appointment  of  a  single  arbitrator,  pursuant  to  the 
did  acts:  And  whereas  the  said  local  board,  on  the  8th  of  October 
instant,  gave  you  notice  that  they  were  ready  and  willing  to  proceed 
to  arbitration,  and  to  concur  with  you  in  the  appointment  of  a  single 
arbitrator,  and  requested  you  to  concur  in  such  appointment  within 
one  week  from  the  service  of  the  *now-reciting  notice:  And  rviiri 
whereas  you  have  failed  to  appoiut  an  arbitrator,  or  to  concur  ^ 
in  the  appointment  of  a  single  arbitrator:  Now,  therefore,  the  said* 
local  board  of  health  do  hereby  give  you  notice  that  they  have 
appointed  Rupert  Kettle,  Esq.,  county-court  judge,  as  the  arbitrator 
to  whom  the  matter  in  dispute  shall  be  referred :  And  the  said  local 
board  request  you  to  appoint  an  arbitrator  on  your  behalf  to  whom 
the  matter  shall  be  referred:  And  the  said  local  board  also  give 
you  notice  that  the  matter  to  be  referred  is  the  dispute  mentioned  or 
referred  to  in  your  notice  hereinbefore  recited,  as  to  the  proportion 
settled  by  the  surveyor  of  the  said  local  board  to  be  due  from  you  in 
respect  of  the  works  mentioned  or  referred  to  in  the  said  notice,  and 
to  be  paid  by  you,  according  to  the  frontage  of  your  premises :  And 
the  said  local  board  also  give  you  notice,  that,  accompanying  this 
notice  is  a  copy  of  the  appointment  of  the  said  Rupert  Kettle  as 
sach  arbitrator  as  aforesaid,  apd  that  if  for  the  space  of  fourteen 
days  after  this  notice  is  given  to  you  you  fail  to  appoint  an  arbitrator, 
the  said  Rupert  Kettle  will  be  deemed  to  be  appointed  by  and  will 
act  on  behalf  of  both  parties.    Dated  the  18th  of  October,  1862. 

"  E.  J.  Hayes, 
"  Clerk  to  the  said  local  board  of  health." 

'*In  the  matter  of  an  arbitration  between  the  local  board  of  health 
of  the  borough  and  corporate  district  of  Wolverhampton,  and  Joseph 
Wilkinson,  of  the  said  borough : 

"  Whereas,  the  town  council,  acting  as  the  local  board  of  health 
within  and  for  the  borough  and  corporate  district  of  Wolverhampton, 
received  a  written  notice  from  the  said  Joseph  Wilkinson,  dated  the 
lOtb  of  June  last,  that  he  disputed  the  amount  of  the  proportion 
settled  by  the  surveyor  of  the  said  local  board  *to  be  due  from  p^^  i^*n 
him  in  respect  of  works  executed  by  the  said  local  board  >- 
under  the  Public  Health  Act,  1848,  or  the  Local  Government  Act, 
1858,  and  for  the  repayment  of  which  the  said  Joseph  Wilkinson 
was  liable,  on  the  ground  that  the  cost  of  the  said  works  was  exces- 
siveand  unfair;  and  the  said  Joseph  Wilkinson  thereby  requested 
the  said  local  board  to  concur  with  him  in  the  appointment  of  a 
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single  arbitrator,  pursuant  to  the  said  acts :  And  whereas  the  said 
local  board,  on  the  8th  of  October  instant,  served  the  said  Joseph 
Wilkinson  with  notice  that  they  were  ready  and  willing  to  proceed 
to  arbitration,  and  to  concur  with  him  in  the  appointment  of  a  single 
arbitrator,  and  requested  him  to  concur  in  such  appointment  within 
one  week  from  the  service  of  the  now-reciting  notice :  And  whereas 
the  said  Joseph  Wilkinson  has  failed  to  appoint  an  arbitrator,  or  to 
concur  in  the  appointment  of  a  single  arbitrator:  Now,  therefore,  the 
said  local  board  of  health  do,  by  this  writing  under  the  common  seal 
of  the  said  borough  and  corporate  district,  appoint  Rupert  Kettle,  of, 
&c.,  Esq.,  county-court  judge,  as  the  arbitrator  to  whom  the  matter 
in  dispute  shall  be  referred;  which  said  matter  is  the  dispute  mention- 
ed or  referred  to  in  the  notice  from  the  said  Joseph  Wilkinson  here- 
inbefore recited,  as  to  the  proportion  settled  by  the  surveyor  of  the 
said  local  board  to  be  due  from  him  in  respect  of  the  works  mention- 
ed or  referred  to  in  the  said  notice,  and  to  be  paid  by  the  said  Joseph 
Wilkinson,  according  to  the  frontage  of  his  premises. 

"Given  under  the  common  seal  of    1      p  . 

the  said  borough  and  corporate  dis-    >  ^i 

trict,  the  17th  day  of  October,  1862.     )  ®®^^- 

"  E.  J.  Haybs, 
"  Clerk  to  the  said  local  board  of  health.** 
^.-o-.       A  correspondence  then  took  place  between  the  ^attorney  for 
-'   Wilkinson,  and  the  clerk  to  the  board,  of  which  the  following 
is  a  copy  : — 

Duignan  to  Hayes,  October  80,  1862  : — 

"Dear  Sir, — Messrs.  Mason,  Wilkinson,  &c.,  have  brought  me 
your  notices  of  the  17th  and  18th  instant.  I  have  already  informed 
you  that  they  abandoned  their  notice  of  the  10th  of  June,  upon 
which  the  present  proceedings  assume  to  be  founded :  and  you  are 
well  aware  that  the  question  you  propose  to  refer  never  was  in  dis- 
pute between  the  parties  and  the  local  board.  The  original  conten- 
tion was,  the  proper  cost  of  the  works.  That  question  the  parties 
were  most  anxious  to  refer  by  their  notice  of  the  10th  of  June.  The 
question  which  you  propose  now  to  refer  is  simply  the  proportions  as 
settled  by  the  surveyor,  which  you  know  very  well  never  have  been 
in  dispute:  and,  on  behalf  of  the  parties,  I  again  give  yon  notice 
that  they  are  satisfied  with  those  proportions,  but  dispute  their  legal 
liability  to  pay  them,  on  grounds  which  the  recent  proceedings  have 
disclosed  to  you.  With  these  intimations,  I  must  leave  you  to  take 
any  further  proceedings  you  may  think  fit.  I  can  only  say  that  they 
are  useless  and  unnecessary.  You  must  excuse  me  for  adding  yoa 
are  evidently  seeking  to  do  indirectly  what  you  cannot  do  directly, 
and  you  are  shirking  the  real  question  between  the  parties  and  the 
board." 
•  Hayes  to  Duignan,  October  81,  1862 : — 

*'  The  Local  Board  v.  Smith  and  others. 

''Dear  Sir, — The  course  which  the  local  board  are  adopting  has 
been  well  considered,  and  is  unanimously  agreed  to  by  their  body. 
In  the  interests  of  the  rate-payers  generally,  they  feel  that  your 
clients  have  no  right  either  moral  or  legal  to  evade  payment  of  the 
«i74-|  amount  claimed  from  them,  and  regret  to  find  a  number  *of 
-I   persons  who  make  great  professions  of  integrity  of  purpose 
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now  seek  by  a  mere  technicality  to  shield  themselves  from  payment 
altogether. 

'*  In  their  notices  of  the  15th  of  May  and  10th  of  June,  your 
clients  disputed  the  amount  of  the  proportions  settled  by  the  sur- 
▼ejor,  on  the  ground  that  the  cost  of  the  works  is  excessive  and 
unfair;  and  they  asked  the  local  board  to  concur  with  them  in  the 
tppointment  of  an  arbitrator.  This  request  the  local  board  afterwards 
acquiesced  in ;  and  the  arbitration  now  proposed  will  embrace  every- 
thing in  dispute;  the  council  being  anxious  that  the  arbitrator  shall 
exercise  every  power  which  the  law  gives  him ;  and  I  cannot  conceive 
that  any  body  of  men  who  simply  wish  to  do  what  is  right  can 
require  more, 

*' You  are  in  error  in  stating  that  the  proportions  have  never  been 
in  dispute.  The  deputation  from  the  owners  pointed  out  several 
instances  of  what  they  considered  errors  in  the  apportionment.  Those 
alleged  errors,  the  proper  cost  of  the  works,  and  every  question 
which  the  arbitrator  can  go  into,  will  be  referred ;  and,  if  your  clients 
were  sincere  in  their  frequently  expressed  desire  to  pay  the  proper 
oust  of  the  works,  they  should  not  now  shrink  from  an  investigation 
before  a  tribunal  named  by  themselves." 

Duignan  to  Hayes,  November  8d,  1862  : — 

*'  The  Local  Board  v.  Smith  and  others. 

"Dear  Sir, — It  is  very  well  for  you  to  say  the  arbitrator  shall 
exercise  every  power  which  the  law  gives  him,  because  you  know 
very  well  that  his  powers  are  limited  to  the  proportions,  and  that  he 
cannot  go  into  cost.  *  *  *  Again  I  say,  there  is  no  ne^  for  arbitra- 
tion. We  admit  the  proportions  as  settled  by  the  surveyor,  but  deny 
oar  liability  to  pay  them.  Why  not  try  the  question  of  liability 
fiiirly  and  openly  ?" 

*Hayes  to  Duignan,  November  7th,  1862 :—  [•ITS 

''  The  Local  Board  v.  Smith  and  others. 

"Dear  Sir, — It  is  for  the  arbitrator  to  determine  what  his  powers 
are.  The  69th  section  of  the  Public  Health  Act,  1848,  provides 
that  'the  proportion  shall  be  settled  by  the  surveyor,  or,  in  case  of 
dispute,  by  arbitration  (having  regard  to  all  the  circumstances  of  the 
case).'  Your  clients  asked  for  arbitration,  and  you  now  complain 
because  their  request  was  complied  with.  They  made  grave  imputa- 
tions against  the  surveyor  and  contractor :  they  complained  of  the 
mode  of  executing  the  works,  and  of  the  materials  used ;  they  also 
complained  that  an  implied  promise  of  time  for  payment  had  been 
given  to  them  by  the  streets  committee,  and  that  their  reason  for  not 
making  the  streets  themselves  was  their  being  misled  by  the  state- 
ments of  the  surveyor.  These  complaints  were  made  to  the  com- 
mittees of  the  council  on  several  occasions,  and  were  embodied  in  a 
circular  addressed  by  your  clients  to  each  member  of  the  council,  and 
also  a  memorial  to  the  secretary  of  state  ;  and,  now  that  the  council 
offer  an  opportunity  for  a  thorough  investigation,  you  say  there  is  no 
need  for  arbitration.  If  too  much  has  been  charged,  or  the  mistakes 
which  your  clients  referred  to  as  to  the  apportionment  have  occurred, 
or  time  for  payment  was  really  promised,  no  one  could  blame  your 
clients  for  requiring  arbitration :  but,  if  they  decline  an  investigation 
which  they  have  all  along  sought  to  have,  and  saddle  upon  the  rate- 
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* 

f)ayer8  generally  a  liability  which  belongs  to  themselves  alone,  they 
eave  the  council  no  alternative  but  to  proceed  with  the  arbitration, 
and  try  the  question  of  liability  fairly  and  openly/' 

On  the  29th  of  November,  1862,  the  respondent  was  duly  serve<l 
with  notice  to  attend  the  arbitration  in  the  town-hall  of  Wolver- 
♦1761  ^*™P^^  o^  ^^®  ^^^  ^f  *DecembeT:  on  which  day  the  arbi- 
^  trator  sat;  and  the  attorney  for  the  respondent  and  other 
parties  attended  before  him,  and  contended  he  had  no  jurisdiction  to 
proceed  with  the  arbitration :  and  be  handed  in  to  the  arbitrator  a 
written  protest  signed  by  him  on  behalf  of  the  respondent  and  other 
owners,  of  which  the  following  is  a  copy : — 

"  Rupert  Kettle,  Esq. 

"Sir, — Referring  to  your  notices  of  the  28th  ultimo,  purporting  to 
be  in  the  matter  of  arbitrations  between  us  the  undersigned  and  the 
local  board  of  health  of  the  borough  of  Wolverhampton,  we  beg 
respectfully  to  inform  you  that  we  protest  against  any  proceedings  in 
the  said  alleged  arbitration, — First,  because  there  is  no  dispute  between 
us  and  the  said  local  board  which  an  arbitrator  has  power  to  decide — 
Secondly,  because  we  do  not  dispute  the  proportions  of  expenses 
incurred  by  the  local  board  in  the  execution  of  the  works  executed 
by  them,  as  settled  by  the  surveyor,  but  are  satisfied  therewith, 
whereof  the  said  local  board  had  notice  before  proceeding  in  the 
matter  of  the  said  arbitrations, — Thirdly,  because  we  dispute  our 
liability  to  the  said  local  board,  on  the  ground  of  the  excessive  and 
unreasonable  cost  of  the  works  executed  by  them,  and  also  on  the 
ground  that  the  said  local  board  did  not  previous  to  the  execution  of 
the  said  works  give  us  the  notice  required  by  the  69th  section  of  the 
Public  Health  Act,  1848;  into  which  disputes  we  are  advised  you 
have  not  by  law  jurisdiction  to  inquire, — Fourthly,  because  the  said 
local  board  proceeded  against  us  to  recover  our  respective  proportions 
of  the  works  executed  by  them  in  a  summary  way  before  justices, 
and  such  proceedings  were  on  the  9th  of  October  last  adjudicated  upon 
by  the  justices,  and  dismissed  with  costs.  For  these  and  other 
reasons  which  we  think  it  at  present  unnecessary  to  mention,  we 
^-tffnn  respectfully  submit  *that  you  ought  not  to  proceed  in  the  said 
-<  arbitrations,  and  that  any  proceedings  thereon  are  wanton  and 
unnecessary,  and  will  be  void  and  of  no  effect." 

In  reply,  it  was  contended  on  behalf  of  the  board  that  the  arbitra 
tor  had  the  power,  and  that  it  was  his  duty,  to  decide  the  real  ques- 
tion between  the  parties ;  and  that  it  would  be  idle  to  go  to  arbitra- 
tion merely  on  the  question  of  the  correctness  of  the  apportionment 
of  the  charges  as  settled  by  the  surveyor,  without  taking  into  con- 
sideration the  fairness  and  reasonableness  of  those  charges.  But  the 
attorney  of  the  respondent  refused  to  go  into  the  arbitration,  and  lefi 
the  town-hall ;  and  thereupon  the  arbitrator  proceeded  with  the  refer- 
ence ex  parte,  and  heard  the  evidence  adduced  on  behalf  of  the 
board. 

On  the  81st  of  December,  to  which  day  he' had  duly  enlarged  the 
time  for  the  purpose,  the  arbitrator  made  and  published  his  award, 
of  which  the  following  is  a  copy  : — 

"  In  the  matter  of  an  arbitration  between  the  Local  Board  of 
Health  of  the  borough  and  corporate  district  of  Wolverhampton  and 


COMMON  BENCH  REPORTS.    (16  J.  SCOTT.    N.  S.)        177 

Joseph  Wilkinson  :  Whereas  the  town-council,  acting  as  the  local 
board  of  health  within  and  for  the  borough  and  corporate  district  of 
Wolverhampton,  on  the  17th  of  October  last  by  writing  under  the 
common  seal  of  the  said  borough  and  corporate  district, — after  recit- 
ing that  the  said  local  board  of  health  had  received  a  written  notice 
from  the  said  Joseph  Wilkinson,  dated  the  10th  of  June  then  last, 
that  he  disputed  the  amount  of  the  proportion  settled  by  the  surveyor 
of  the  said  local  board  to  be  due  from  him  in  respect  of  works  exe- 
cuted by  the  said  local  board  under  the  Public  Health  Act,  1848,  or  the 
Local  Government  Act,  1858,  and  for  the  repayment  of  which  the 
said  Joseph  Wilkinson  was  liable,  on  the  ground  that  the  cost  of  the 
said  works  was  excessive  and  *unfair ;  and  the  said  Joseph  r*i  170 
Wilkinson  thereby  requested  the  said  local  board  to  concur  '- 
with  him  in  the  appointment  of  a  single  arbitrator,  pursuant  to  the 
said  acts ;  and  reciting  that  the  said  local  board,  on  the  8th  of  October 
then  instant,  served  the  said  Joseph  Wilkinson  with  notice  that  they 
were  ready  and  willing  to  proceed  to  arbitration,  and  to  concur  with 
him  in  the  appointment  of  a  single  arbitrator,  and  "requesting  him  to 
concur  in  such  appointment  within  one  week  from  the  service  of  the 
notice  now  in  recital,  did  appoint  me,  the  undersigned,  Rupert  Kettle, 
as  arbitrator,  to  whom  the  matter  in  dispute  should  be  referred,  which 
said  matter  was  the  dispute  mentioned  or  referred  to  in  the  notice 
from  the  said  Joseph  Wilkinson  thereinbefore  recited,  as  to  the  pro- 
portion settled  by  the  surveyor  of  the  said  local  board  to  be  due  from 
him  in  respect  of  the  works  mentioned  or  referred  to  in  the  said 
notice,  and  to  be  paid  by  the  said  Joseph  Wilkinson,  according  to  the 
frontage  of  his  premises :  And  whereas,  before  I,  the  arbitrator  so 
appointed  as  aforesaid,  entered  upon  the  said  reference,  that  is  to  say, 
on  the  6th  of  November  last,  I  did  make  and  subscribe  before 
William  Warner,  Esq.,  a  justice  of  the  peace  for  the  borough  of 
Wolverhampton  aforesaid,  the  declaration  hereunto  annexed:  And 
whereas  I,  the  said  arbitrator,  did  on  the  6th  of  November  last,  after 
making  and  subscribing  the  aforesaid  declaration,  by  endorsement  on 
the  before-recited  appointment,  extend  the  time  for  making  my  award 
until,  and  did  duly  appoint  for  that  purpose  this  81st  of  December, 
1862 :  Now  I,  the  said  arbitrator,  having  made  and  subscribed  the 
said  annexed  declaration,  and  having  taken  upon  myself  the  burthen 
of  this  reference,  and  having  duly  weighed  the  evidence  of  witnesses 
examined  before  me  on  oath,  and  having  examined  the  minute-books, 
notices,  estimates,  plans,  tenders,  contracts,  accounts,  and  documents 
produced  and  proved  before  me,  do  make  and  publish  this  my 
*award  in  writing  of  and  concerning  the  matters  so  as  afore-  r^c-i^q 
said  referred  to  me,  as  follows,  that  is  to  say, — I  award  and  ^ 
adjudge  that  the  proportion  due  and  payable  by  the  said  Joseph  Wil- 
kioaon  to  the  said  local  board  for  the  works  executed  by  the  said 
board  under  the  Public  Health  Act,  1848,  or  the  Local  Government 
Act,  1858,  is  the  sum  of  921.  Is.  6d.:  And  I  further  award  and  ad- 
judge that  the  costs  of  the  said  local  board  of  and  consequent  upon 
this  reference  shall  be  paid  bv  the  said  Joseph  Wilkinson  to  the  said 
local  board,  and  that  the  said  Joseph  Wilkinson  shall  bear  and  pay 
his  own  costs." 
The  amount  apportioned  by  the  surveyor  against  the  respondent 
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and  claimed  by  the  board  was  971.  19s.  6d.:  but  the  arbitrator  re- 
duced the  amount  to  92^.  7s.  6d.  The  appointment  of  the  arbitrator 
was  (on  the  application  of  the  board)  in  Hilary  Term,  1863,  made  a 
rale  of  this  court ;  and  the  co9ts  of  the  board  of-and  consequent  upon 
the  reference,  and  of  making  the  appointment  a  rule  of  court,  were 
taxed  by  the  proper  officer  at  the  sum  of  2Sl.  Ss.  lOd. 

On  the  14th  of  April,  1863,  payment  of  the  said  sums  of  921.  7s.  6(2., 
and  232.  35.  \Qd.  for  costs,  was  duly  demanded  of  the  respondent,  and 
he  refused  to  pay  the  same. 

On  the  21st  of  April,  1868,  the  board  applied  for  and  obtained  a 
rule  of  this  court  calling  upon  the  respondent  to  show  cause  why  he 
should  not  pay  to  the  board  the  sum  awarded  by  the  arbitrator,  and 
the  costs ;  and  such  rule  was  argued  on  the  8d  of  June  last  and  the 
same  was  discharged. 

Upon  the  facts  and  documents  before  the  magistrate,  it  was  con- 
tended on  the  part  of  the  respondent, — first,  that  the  original  notice 
of  the  8th  of  April,  1861,  given  by  the  board  to  the  respondent,  was 
bad ;  and,  a  good  notice  being  a  condition  precedent  to  his  liability 
*1801  ^^^  ^^^  ^expenses,  there  never  was  any  liability, — secondly,  that 
^  the  award  was  a  nullity,  for  two  reasons,  1,  that  the  respondent 
did  not  at  the  time  the  arbitrator  was  appointed  dispute  the  correctness 
of  the  apportionment,  2,  that  the  notices  of  arbitration  given  by  the  re- 
spondent and  the  other  property  owners  on  the  15th  of  May  and  10th 
of  June,  1862,  were  revoked  by  the  letter  of  the  14th  of  October, 
1862,  and  the  subsequent  correspondence. 

On  the  other  hand,  it  was  contended  for  the  appellant, — ^first,  that 
the  notice  of  the  8th  of  April,  1861,  was  valid,  and  that  any  objec- 
tion to  its  validity  had  been  waived  by  the  subsequent  notice  of  arbi- 
tration given  by  the  respondent, — secondly,  that  the  award  was  good 
and  conclusive,  and  that  the  notice  of  arbitration  given  by  the  re- 
spondent had  not  been  legally  revoked,  because  he  from  first  to  last 
disputed  the  amount  which  he  was  called  on  to  pay,  on  the  ground 
that  the  charge  for  the  work  was  unfair  and  unreasonable ;  and  that 
the  alleged  notice  of  abandonment  could  not  legally  be  given,  and 
that  the  same  was  not  given  with  a  bonfi  fide  intention  of  abandoning 
the  ground  of  dispute ;  and  that,  so  long  as  such  dispute  existed,  it 
could  only  be  determined  by  arbitration. 

The  magistrate  found  as  facts,  on  the  evidence  before  him,  that,  up 
to  the  81st  of  July,  1862,  the  respondent  disputed  his  liability  to  pay 
the  amount  of  the  proportion  settled  by  the  surveyor,  on  the  ground 
that  the  costs  were  excessive  and  unfair;  that,  on  the  10th  of  June, 
1862,  the  respondent  gave  notice  to  the  board  that  he  required  the 
matters  to  be  settled  by  arbitration  ;  that,  on  the  5th  of  August,  1862, 
the  respondent  took  the  objection  before  the  magistrates  to  the  validity 
of  the  notice  to  execute  the  works,  dated  the  8th  of  April,  1861,  which 
was  decided  in  his  favour  on  the  11th  of  October,  1862 ;  that,  on  the 
4^1811  ^^^  ^^  October,  the  respondent  *was  served  by  the  board  with 
-'  notice  of  arbitration  ;  and  that,  on  the  14th  of  October,  the  re- 
spondent gave  notice  to  the  board  that  he  abandoned  his  notice  of  arbi- 
tration of  the  10th  of  June,  1862,  and  also  gave  notice  to  the  board 
that  he  did  not  dispute  the  proportions  of  expenses  incurred,  but  did 
dispute  bis  legal  liability  to  pay  the  same  or  any  part  thereof.    The 
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magistrate  found  also,  that,  up  to  the  hearing  before  the  arbitrator, 
and  by  his  protest  delivered  to  the  arbitrator,  the  respondeut  dis- 
puted his  liability  to  pay  the  amount,  on  the  ground  of  the  excessive 
and  unreasonable  cost  of  the  works. 

The  magistrate  was  also  of  opinion  that  the  notice  of  the  8th  of 
April,  1861,  was  good ;  but  he  dismissed  the  summons,  in  consequence 
of  tiie  doubts  be  had  whether  under  the  facts  and  circumstances 
stated  in  this  case,  and  looking  at  the  judgment  of  the  Court  of  Com- 
mon Pleas,  the  award  was  good. 

The  following  questions  were  submitted  for  the  opinion  of  the 
court: — 

1.  Whether  the  notice  of  the  8th  day  of  April,  1861,  was  a  good 
notice. 

2.  Whether  the  award  was  valid,  and  whether,  looking  at  the  123d 
section  of  the  11  &  12  Vict.  c.  68,  the  arbitrator  had  any  jurisdiction 
to  inquire  into  its  validity. 

Hayes,  Serjt.  (with  whom  was  M^Mahon),  for  the  appellant.(a) — The 
qnestion  raised  by  this  appeal  turns  "^mainly  upon  the  con-  rvion 
straction  of  the  69th  and  12Sd  sections  of  the  Public  Health  ^  ^ 
Act,  1848,  11  &  12  Vict.  c.  68.  The  69th  section  of  that  act  enacts, 
tbat»  '*  in  case  any  present  or  future  street,  or  any  part  thereof  (not 
being  a  highway),  be  not  sewered,  levelled,  paved,  flagged,  and  chan- 
nelled to  the  satisfaction  of  the  local  board  of  health,  such  board 
iQ^y»  by  notice  in  writing  to  the  respective  owners  or  occupiers  of 
the  premises  fronting,  adjoining,  or  abutting  upon  such  parts  thereof 
as  may  require  to  be  sewered,  levelled,  paved,  flagged,  or  onannelled, 
require  them  to  sewer,  level,  pave,  flag,  or  channel  che  same  within  a 
time  to  be  specified  in  such  notice ;  and,  if  such  notice  be  not  com- 
plied with,  the  said  local  board  may,  it  they  shall  think  fit,  execute 
the  works  mentioned  or  referred  to  therein;  and  the  expenses  incurred 
by  them  in  so  doing  shall  be  paid  by  the  owners  in  default,  according 
to  the  frontage  of  their  respective  premises,  and  in  such  proportion 
as  shall  be  settled  by  the  surveyor,  or,  in  case  of  dispute,  as  shall  be 
settled  by  arbitration  (haying  regard  to  all  the  circumstances  of  the 
case)  in  the  manner  provided  by  this  act ;  and  such  expenses  may  be 
recovered  from  the  last-mentioned  owners  in  a  summary  manner,  or 
the  same  may  be  declared  by  order  of  the  said  local  board  to  be 
private  improvement  expenses,  and  be  recoverable  as  such  in  the 
manner  hereinafter  [s.  90]  provided."  And  s.  128  enacts,  that,  in  case 
of  dispute  as  to  the  amount  of  any  compensation  to  be  made  under 
the  provisions  of  this  act  (except  where  the  mode  of  determining  the 
same  is  specially  provided  for),  and  in  case  of  any  matter  which  by 
this  act  is  authorized  or  directed  to  be  settled  by  arbitration,  then, 
unless  both  parties  concur  in  the  *appointment  of  a  single  r«iog 
arbitrator,  each  party,  on  the  request  of  the  other,  shall  appoint  ^ 
an  arbitrator,  to  whom  the  matter  shall  be  referred ;  and  every  such 

(a)  The  foHowing  were  the  poinU  msriied  for  argmnent  on  the  part  of  the  appellant : — 

"1.  That  the  notiee  of  the  Sth  of  April,  ISOl,  wai  Talid ;  aod  that,  if  not,  any  ohjeotion  to 
^Yilidity  waa  waived  hy  the  reipondent'i  tabaeqnent  condnot: 

**l.  That  the  award  wai  good,  ioasmuoh  at  the  respoodeot  diipnted  hii  liability  to  pay  the 
SBHMiat  np  to  the  hearing  before  the  arbitrator,  and  snoh  dispute  oonld  not  be  tettled  otherwise 
than  by  arbitration,  and  therefore  he  could  not  revoke  hii  asicnt  to  arbitration,  or  refnae  to  go 
to  arbitration ;  and  he  in  fact  did  not  revoke  inch  aftent : 

''S.  That  the  award,  being  valid,  wai  therefore  conolutive  to  aU  intenti." 
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appointment  when  made  on  the  behalf  of  the  local  board  of  health  shall 
(in  the  case  of  a  non-corporate  district)  be  under  their  seal  and  the 
hands  of  any  five  or  more  of  their  number,  or  under  the  common 
seal  in  the  case  of  a  corporate  district,  and,  on  the  behalf  of  any  other 
party,  under  his  hand,  or,  if  such  party  be  a  corporation  aggregate, 
under  the  common  seal  thereof;  and  such  appointment  shall  be 
delivered  to  the  arbitrators,  and  shall  be  deemed  a  submission  to  ar- 
bitration by  the  parties  making  the  same ;  and,  after  the  making  of 
any  such  ap[x>intment,  the  same  shall  not  be  revoked  without  the 
consent  of  both  parties,  nor  shall  the  death  of  either  party  operate  a 
revocation ;  and  if  for  the  space  of  fourteen  days  after  such  matter 
shall  have  arisen,  and  notice  in  writing  by  one  party  who  has  himself 
duly  appointed  an  arbitrator  to  the  other  party,  stating  the  matter  to 
be  referred,  and  accompanied  by  a  copy  of  such  appointment,  the 
party  to  whom  notice  is  given  fail  to  appoint  an  arbitrator,  the 
arbitrator  appointed  by  the  party  giving  the  notice  shall  be  deemed 
to  be  appointed  by  and  shall  act  on  behalf  of  both  parties :  and  the 
award  of  any  arbitrator  or  arbitrators  appointed  in  pursuance  of  this 
act  shall  be  binding,  final,  and  conclusive  upon  all  persons,  and  to  all 
intents  and  purposes  whatsoever."  The  notice,  it  is  submitted,  is 
sufficiently  explicit ;  and,  if  it  were  otherwise,  the  respondent  has  by 
his  subsequent  conduct  waived  all  objection  to  it.  The  act  of  parlia- 
ment requires  the  work  to  be  done  under  the  superintendence  of  the 
surveyor  to  the  local  board ;  and  the  notice  itself  refers  to  a  plan 
which  was  open  to  the  inspection  of  all  parties  at  the  office.  The 
*1841  ^"'^  mode  of  adjusting  disputes  is  by  arbitration.  *Having 
^  once  assented  to  a  reference,  it  was  not  competent  to  the  par- 
ties afterwards  to  withdraw  from  it ;  and  the  award  is  perfectly  valid, 
although  this  court  on  a  former  occasion  held  that  they  could  not 
enforce  it  by  an  order  under  the  1  &  2  Vict.  c.  110,  s.  18.(rt) 

Gray,  Q.  C.  (with  whom  was  Macnamara),  contr4. — The  only 
matter  as  to  which  the  statute  contemplates  an  arbitration,  is,  the 
apportionment  of  the  expense  of  the  works  amongst  the  proprietors 
themselves,  not  as  to  the  amount  of  the  expenditure  incurred  in  their 
performance.  As  between  the  proprietors  and  the  local  board,  the 
only  course  to  be  pursued  in  the  event  of  a  disagreement,  is,  by 
appeal  to  the  general  board,  under  the  120th  section  of  the  11  &  12 
Vict.  c.  68.  [Byles,  J. — Does  the  statute  give  any  greater  power  to 
the  arbitrator  than  the  surveyor  had  7]  It  is  submitted  that  it  does 
not.  The  68d  section  of  the  Local  Government  Act,  21  &  22  Yict. 
c.  98,  enacts  that  "  notwithstanding  anything  in  the  Public  Health 
Act  contained,  in  all  cases  where  by  such  act  the  local  board  shall 
have  incurred  expenses  for  the  repayment  whereof  the  owners  of  the 
premises  for  or  in  respect  of  which  the  same  are  incurred  is  made 
liable  by  the  Public  Health  Act,  1848,  or  any  act  incorporated  there- 
with, or  by  this  act,  and  such  expenses  have  been  settled  and  appor- 
tioned by  the  surveyor  as  payable  by  such  owner,  such  apportionment 
shall  be  binding  and  conclusive  upon  such  owner,  unless,  within  the 
expiration  of  three  months  from  the  time  of  notice  being  given  by 
the  local  board  or  their  surveyor  of  the  amount  of  the  proportion  so 
settled  by  the  said  surveyor  to  be  due  from  such  owner,  he  shall  by 

(a)  Id  re  The  WoWerhampton  Loeal  Board  of  HaalUi  and  Hodgei,  Trinity  Term,  1868.    Kot 
reported. 
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written  notice  dispute  the  same."  [Erle,  C.  J. — The  64th  sec- 
tion (a)  ^Jooks  as  if  the  magistrates  were,  in  case  the  matter  in  r«ioe 
diapate  is  less  than  202..  to  go  into  the  question  of  amount.]  ^ 
The  notice  upon  which  the  arbitration  is  founded  having  been  with- 
drawn, the  whole  subsequent  proceeding  falls.  The  party  has  a  locus 
poenitentisB  down  to  the  time  of  the  arbitrator's  appointment,  and 
Wore  that  time  the  notice  to  dispute  the  amount  had  been  withdrawn. 
There  was  therefore  no  ground  for  a  submission  to  arbitration ;  and 
tonsequently  the  whole  proceeding  was  without  jurisdiction,  and  void. 
A  valid  notice  is  a  condition  preceident :  The  Mayor,  &c.,  of  Salford  v. 
Ackers,  16  M.  &  W.  85.  This  notice  clearly  is  not  sufficient.  It 
does  not  give  the  parties  who  are  called  upon  to  do  the  work  any 
information  as  to  what  they  are  required  to  do,  or  how  it  is  to  be 
done.  In  Parkinson  v.  The  Mayor,  &o.,  of  Blackburn,  83  Law  Times 
119,  a  notice  requiring  the  owner  of  premises  in  a  street  not  a  high- 
way "to  repair,  form,  and  pave  the  said  street  to  the  extent  of  his 
premises  adjoining  such  street,"  and  intimating  to  him,  that,  in  case 
he  should  neglect  so  to  repair,  form,  and  pave  for  the  space  of  one 
calendar  month  after  service  thereof,  the  corporation  would  themselves 
cause  the  work  to  be  done,  and  hold  him  liable  for  the  expenses  they 
might  incur  in  respect  thereof,  was  held  bad  for  not  sufficiently  spe- 
cifying the  works  required  to  be  done.  *'  The  act,"  says  Lord  Camp- 
bell, ''  says  *that  the  corporation  shall  cause  notice  in  writing  r«i  og 
to  be  given  to  the  respective  owners,  requiring  them  to  sewer,  '- 
level,  pave,  flag,  or  channel  the  street.  The  works  are  to  be  specified, 
and  each  owner  is  then  to  set  to  work  to  do  what  is  required  to  be 
done.  Then,  the  notice  should  state  what  is  to  be  done.  But  this 
notice  says  that  the  street  is  to  be  repaired,  formed,  and  paved.  It 
runs  away  from  the  terms  of  the  act,  and  is  in  my  opinion  insufficient." 
The  other  learned  judges  concur  in  holding  that  the  notice  should 
fairly  show  the  parties  on  whom  it  is  served  what  they  are  required 
to  do.  The  16th  section  of  the  Local  Government  Act  (1858)  Amend- 
ment Act,  1861  (24  k  26  Vict.  c.  61),  plainly  shows  the  intention  of 
the  legislature.  It  enacts,  that,  "  before  giving  the  notice  mentioned 
in  the  69th  section  of  the  Public  Health  Act,  1848,  the  local  board 
shall  cause  plans  and  sections  of  the  works  ijjtended  to  be  executed 
under  that  section  and  the  88th  section  of  the  Local  Government 
Act,  1858,  to  be  made,  under  the  direction  of  their  surveyor,  on  a 
scale  of  not  less  than  one  inch  for  88  feet  for  a  horizontal  plan,  and 
on  a  scale  of  not  less  than  one  inch  for  10  feet  for  a  vertical  section, 
and,  in  the  case  of  a  sewer,  showing  the  depth  of  such  sewer  below 
the  surface  of  the  ground :  and  such  plans  and  sections  shall  be  de- 
posited in  the  office  of  the  local  board,  and  shall  be  open  at  all 
reasonable  hours  for  the  inspection  of  all  persons  interested  therein 
during  the  period  for  which  such  notice  is  required  to  be  given ;  and 
a  reference  to  such  plans  and  sections  in  such  notice  shall  be  held 
sufficient,  without  requiring  any  copy  of  such  plans  and  sections  to 

(a)  Wbieh  enaeti  that  "all  qnestioni  refarable  to  arbitration  under  th«  PnbUo  Health  Aot, 
1A48,  or  tbU  aety  or  any  act  inoerporated  therewith,  mi^,  when  the  amonnt  in  dispnte  is  lets 
thftD  20/.,  be  determined  before  tiro  Juitieei  in  a  snoimary  manner ;  but  the  jniticei  may,  if 
th«7  think  lit,  reqnire  that  the  work  in  respect  of  which  the  claim  of  the  local  board  is  made, 
wd  the  particulars  of  the  claim,  be  reported  on  to  them  by  an  j  competent  surveyor,  not  being 
Um  ierreyor  of  the  looal  board,"  Ao. 
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be  annexed  to  such  notice."  And  s.  17  provides  a  form  of  notice  to 
be  used,  which  is  to  describe  the  mode  to  be  adopted  and  the  material 
to  be  used,  and  other  minute  particulars.  [Byles,  J. — The  new 
*1871  ^^^^"^^  makes  that  obligatory  which  was  ^reasonable  and  ex- 
^  pedient  before.]  It  shows  at  all  events  that  this  notice  was 
not  sufficiently  precise. 

Hayes,  Serjt.,  in  reply,  was  desired  by  the  court  to  confine  himself 
to  the  question  as  to  the  jurisdiction  of  the  arbitrator. — He  submitted, 
that,  if  the  duty  of  the  arbitrator  was  limited  to  the  inquiry  as  to 
the  propriety  of  the  apportionment,  it  was  in  effect  referring  to  him 
a  mere  arithmetical  calculation. 

Ebls,  G.  J. — I  am  of  opinion  that  our  judgment  in  this  case  shoald 
be  for  the  respondent.  This  is  a  proceeding  under  the  69th  section 
of  the  Public  Health  Act,  1848,  11  &  12  Vict.  c.  63.  By  that  section 
power  is  given  to  the  local  board,  in  case  any  street  (not  being  a  high- 
way) be  not  sewered,  levelled,  paved.,  flagged,  and  channelled  to  their 
satisfaction,  by  notice  in  writing  to  the  respective  owners  or  occupiers 
of  the  premises  fronting,  adjoining,  or  abutting  upon  such  parts 
thereof  as  may  require  to  be  sewered,  &c.,  to  require  them  to  sewer, 
level,  pave,  flag,  or  channel  the  same  within  a  time  to  be  specified  in 
such  notice  ;  and,  if  such  notice  be  not  complied  with,  the  local  board 
may  if  they  think  fit  execute  the  works  mentioned  or  referred  to 
therein ;  and  the  expenses  incurred  by  them  in  so  doing  are  to  be 
paid  by  the  owners  in  default  according  to  the  frontage  of  their  re- 
spective premises,  and  in  such  proportion  as  shall  be  settled  by  the 
surveyor,  or,  in  case  of  dispute,  as  shall  be  settled  by  arbitration  in 
the  manner  provided  by  the  act.  The  first  question  argued  before  ns 
has  been,  whether  the  notice  given  by  the  local  board  to  the  owners 
or  occupiers  under  that  section  was  a  sufficient  notice:  and  the  objec- 
tion urged  was,  that  it  did  not  specify  the  breadth,  level,  or  any 
other  particulars,  so  as  to  enable  the  parties  to  whom  it  was  addressed 
♦1881  ^^  lf"ow  *what  they  were  called  upon  to  do.  In  Parkinson  v. 
^  The  Mayor,  Ac,  of  Blackburn,  83  Law  Times  119,  a  notice 
requiring  the  owner  **  to  repair,  form,  and  pave  the  said  street  to  the 
extent  of  his  premises  adjoining  such  street,"  was  held  to  be  bad  for 
not  sufficiently  specifying  the  works  which  the  party  was  required  to 
do.  But  I  think  there  is  a  material  distinction  between  that  case  and 
the  present.  There,  no  means  were  pointed  out  to  the  party  whereby 
he  could  ascertain  what  work  was  required  to  be  done :  whereas  here, 
intimation  was  given  by  a  note  at  the  foot  of  the  notice,  that  "  par- 
ticulars of  the  necessary  works  might  be  obtained  from  the  borongh 
surveyor,"  at  the  office  of  the  local  board,  in  the  town-hall.  I  see 
nothing  to  show  that  the  notice,  with  that  additional  information,  is 
not  sufficient.  So  far,  therefore,  I  agree  with  the  judgment  pronounced 
by  the  magistrate  before  whom  the  proceeding  was  had.  That  pro- 
ceeding was  had  for  the  purpose  of  enforcing  the  award.  The  magis- 
trate was  further  of  opinion  that  the  award  was  not  valid:  and  I  am 
of  opinion  that  the  conclusion  he  came  to  was  right.  The  69th  sec- 
tion of  the  Public  Health  Act,  1848,  authorizes  the  arbitrator  to  deal 
only  with  the  apportionment.  If  the  works  are  not  done  by  the 
owners  or  occupiers  pursuant  to  the  notice,  the  local  board  may  cause 
them  to  be  done,  and  the  expenses, — of  the  amount  of  which  the  local 
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board  are  to  be  the  sole  judges,  subject  to  appeal  to  the  general  board, 
DDder  s.  120, — incurred  in  so  doing  are  to  be  paid  by  the  owners  in 
default,  according  to  the  frontage  of  their  respective  premises,  and  in 
sach  proportion  as  shall  be  settled  by  the  surveyor,  or,  in  case  of  dis- 
pute, by  arbitration.  If  the  parties  are  dissatisfied  with  the  appor- 
tionment of  the  surveyor,  in  respect  of  that  they  have  a  right  to 
demand  an  arbitration.  The  words  of  the  statute  clearly  appear  to 
me  to  bear  that  meaning  and  ^no  other.  I  take  the  word  appor-  r«i  oq 
tiooment  to  be  a  word  of  a  recognised  meaning  in  the  law, — as  ^ 
under  the  Tithe  Commutation  Act,  6  &  7  W.  4,  c.  71.  T  also  look  to  the 
provision  in  the  Local  Government.  Act,  1868,  21  &  22  Vict.  c.  98,  s.  64, 
which  speaks  of  proceedings  before  justices  where  the  amount  in  dis- 
pute is  less  than  20Z.,  whereby  the  justices  are  at  liberty  to  require  a 
report  of  a  competent  surveyor.  At  the  first  reading,  that  appeared  to 
me  to  authorize  an  inquiry  as  to  whether  the  expenses  had  been  pro- 
perly incurred  by  the  local  board  :  but,  upon  further  looking  at  it,  I  nxa 
of  opinion  that  it  only  applies  to  the  arbitration  given  by  the  former 
statate,  and  is  to  be  confined  within  the  same  limits.  And,  though  .t 
maj  be  said  to  be  unreasonable  that  a  board  should  have  power  to  incur 
expense,  and  that  those  upon  whom  the  burthen  of  paying  it  is  to  fail 
should  have  no  means  of  investigating  the  propriety  of  the  outlay,  yc/t 
the  same  inconvenience  occurs  in  many  instances  of  self-governmoat 
of  districts,  where  individuals  are  selected  to  perform  public  duti^ 
involving  the  expenditure  of  large  sums  of  money  which  are  to  be 
provided  for  by  a  rate  levied  upon  the  district  The  remedy  is  by 
removing  them  if  their  trust  is  neglected  or  abused.  They  have  not, 
therefore,  an  absolutely  irresponsible  power.  Besides,  the  expendi- 
ture of  such  bodies  is  always  controlled  by  auditors.  Upon  the 
whole,  the  best  opinion  I  can  form,  is,  that  thii  outlay  actually  made 
ia  to  be  settled  finally  by  the  local  board,  and  to  be  apportion i^ 
amongst  the  several  owners  or  occupiers  by  the  surveyor,  or, -in  cpvse 
of  dispute,  by  an  arbitrator,  whose  jurisdiction  is  confined  to  the 
question  of  apportionment*,  and  who  has  no  authority  to  inquire  irito 
the  reasonableness  of  the  amount  which  has  been  expended  upon 
the  works.  Then,  if  that  be  so,  I  am  of  opinion  that  the  awara  is 
bad  for  two  reasons.  In  the  first  place,  the  arbitrator  *has  r^-i  q/\ 
gone  into  the  question  whether  or  not  the  expenses  were  pro-  '■ 
perly  incurred  by  the  local  board.  This  he  had  no  right  to  do.  He 
nas,  however,' gone  into  the  matter,  and  has  taken  off  61.  II9.  lid. 
If  this  had  been  the  only  objection  to  his  award,  I  do  not  think  I 
should  have  been  inclined  to  yield  to  it.  But  there  is  this  further 
objection.  On  the  10th  of  June,  1862,  the  respondent  and  the  other 
parties  charged  gave  notice  to  the  local  board  that  they  required  an 
arbitration.  That  might  have  been  for  the  purpose  of  questioning 
the  apportionment,  though  they  go  on  to  say  that  they  dispute  it  *'  on 
the  ground  that  the  cost  of  the  said  works  is  excessive  and  unfair." 
The  legal  adviser  of  the  board,  in  a  letter  of  the  14th  of  June,  inti- 
mates to  the  parties  that  they  have  taken  an  erroneous  view  of  the 
question  to  be  submitted  to  arbitration,  which,  he  informs  them,  ia 
uot  as  to  the  amount  of  the  contract  price  being  excessive,  but  "  con- 
fined to  the  proper  apportionment  of  the  amount  expended  or 
incurred  between  the  respective  owners  of  property."    The  local 
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board,  treating  the  above  notice  as  a  nullity,  on  the  6th  of  Aagast 
took  out  suromonses  against  the  several  parties,  which  summonses 
came  on  for  hearing  on  the  21st,  when  the  sufficiency  of  the  notice 
of  the  8th  of  April,  1861,  being  objected  to  on  the  part  of  the  de- 
fendants, on  the  authority  of  the  case  before  referred  to  of  Parkinson  v. 
The  Mayor,  &c.,  of  Blackburn,  the  magistrates  adjourned  their  decision. 
Before  any  decision  was  pronounced,  the  local  board  proposed  to 
withdraw  the  suromonses ;  and  on  the  8th  of  October  they  served  the 
several  parties  with  a  notice  that  they  were  readv  to  concur  in  the 
proposition  for  arbitration  made  by  the  former,  and  that,  in  case  thej 
did  not  within  a  week  concur  with  the  local  board  in  the  appoint- 
ment of  a  single  arbitrator,  the  board  would  appoint  an  arbitrator  to 
*ldl1  ^^^  ^^  their  behalf.  On  the  11th  of  ^October,  the  magis- 
^  trates,  declining  to  permit  the  summonses  to  be  withdrawn^ 
dismissed  them  with  costs,  on  the  preliminary  objection  taken  to  the 
notice  of  the  8th  of  April,  1861.  On  the  14th  of  October,  the  attorney 
for  the  parties  gave  notice  to  the  board  that  they  abandoned  their 
notice  of  the  10th  of  June,  1862.  This,  I  think,  they  had  a  right  to 
do.  They  did  not  dispute  the  proportions;  and  they  could  not  de- 
mand an  arbitration  on  the  total  amount  expended.  On  *the  ISth  of 
October,  the  defendants  were  served  with  a  notice  and  copv  of  the 
appointment  of  Mr.  Rupert  Kettle  as  arbitrator, — the  board  insisting 
upon  their  right  to  treat  the  dispute  as  still  subsisting,  and  to  go  on 
with  the  arbitration.  I  am  of  opinion  that  the  award  made  under 
these  circumstances  was  a  void  award.  That  was  the  opinion  of  the 
magistrate  ;  and  his  decision  must  be  affirmed. 

WiLLSS,  J. — With  respect  to  the  question  whether  the  original 
notice  (of  the  8th  of  April,  1861)  was  valid  or  not,  I  entirely  concar 
with  the  Ijord  Chief  Justice:  and,  assuming  the  proper  construction 
to  be  put  upon  the  words  "  expenses  incurred"  in  the  69th  section  of 
the  Public  Health  Act,  1848,  is  that  which  my  Lord  has  put  upon 
them,  I  concur  in  all  the  rest  of  his  judgment;  because,  if  "expenses 
incurred"  means  an  amount  to  be  fixed  by  the  local  board  or  their 
surveyor,  and  the  proceedings  before  the  arbitrator  are  to  relate  to  the 
question  of  apportionment  only,  it  is  clear  that  there  was  no  ground 
for  the  appointment  of  an  arbitrator  on  the  18tb  of  October,  1862, 
and,  unless  that  was  a  valid  appointment,  all  the  subsequent  proceed- 
ings were  void.  If  the  true  construction  of  the  69th  section  be  that 
put  upon  it  by  my  Lord,  it  could  only  be  valid  as  an  appointment  of 
an  arbitrator  in  respect  of  the  apportionment :  and  at  that  time  the 
^10^1  ^^^^  *board  had  received  notice  that  the  owners  disputed  only 
-I  the  total  expenses  incurred,  and  that  all  dispute  as  to  the  ap- 
portionment was  abandoned.  If  the  total  amount  was  to  be  con- 
sidered as  finally  ascertained,  it  is  clear  that  the  notice  of  the  14th  of 
October,  1862,  put  an  end  to  all  dispute,  and  withdrew  any  arbitra* 
tion  which  could  have  been  had  under  the  first  notice. 

The  only  question  which  remains,  is,  whether  the  arbitrator  would 
have  a  right  to  determine  not  only  what. was  the  amount  which  each 
owner  was  to  pay  in  respect  of  frontage,  or  was  empowered  to  enter 
into  the  question  whether  the  "expenses  incurred,"  that  is,  the  total 
amount,  were  properly  and  reasonably  incurred.  Upon  that  I  have 
entertained,  and  I  cannot  say  that  I  do  not  still  entertain,  some  doubt| 
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becaoae  I  think  the  words  ''expenses  incurred"  would  in  their  ordinary 
coDstruction  mean  reasonably  incurred.  Wherever  a  discretion  is 
given  to  any  official  person  or  public  body,  it  is  to  be  exercised,  not 
according  to  caprice,  but  in  a  reasonable  manner.  If  the  69th  section 
had  stood  alone,  I  should  have  been  inclined  so  to  construe  it.  But  I 
do  not  dissent  from  the  opinion  expressed  by  the  rest  of  the  court, 
because  I  conceive  that  great  light  is  thrown  upon  the  meaning  of  s. 
69  by  some  sections  both  prior  and  subsequent,  to  which  I  will  shortly 
refer,  and  which  show  that  ''expenses  incurred"  may  not  unreason- 
ably be  held  to  mean  such  as  in  their  discretion  the  local  board  may 
consider  enough,  or  such  as  they  may  properly  contract  to  pay.  The 
words  *' expenses  incurred"  will  be  found  in  many  parts  of  the  act, 
and,  except  in  one  instance,  is  invariably  used  where  the  local  board 
19  empowered  to  execute  works  which  a  party  upon  whom  the  obli* 
gation  to  execute  them  has  &iled  in  so  doing.  Where  the  expenses 
are  iindergone  in  doing  works  which  the  local  board  themselves  are 
to  perform,  the  word  **  necessary"  is  introduced.  A  *consider-  r»i  no 
atioD  of  these  several  sections  may  not  be  out  of  place  here.  ^ 
Thus,  in  s.  49,  where  the  owner  or  occupier  of  a  house  has  been 
called  upon  to  make  proper  drains,  and  has  failed  to  do  so,  the  board 
may  do  the  works,  and  the  eapensea  incurred  by  them  in  so  doing  are 
made  recoverable  by  summary  process.  So,  under  s.  61,  where  the 
board,  on  the  default  of  the  owner  to  provide  a  proper  water-closet, 
causes  it  to  be  done,  the  expenses  incurred  by  them  in  so  doing  are 
likewise  made  recoverable  by  summary  process.  The  same  language 
is  found  in  s.  54  By  s.  57,  the  local  board  are  empowered  to  provide 
and  maintain  convenient  public  water-closets,  and  to  defray  "  the  neces- 
sanj  expenses"  out  of  the  district  rates  to  be  levied  under  the  act. 
Here  we  have  a  change  in  the  phraseology.  Passing  on  to  s.  69,  the 
"expenses  incurred"  by  the  local  board  in  sewering,  levelling,  &c., 
streets,  which  the  adjoining  owners  have  neglected  to  do,  are  to  be 
paid  by  the  owners,  and  "such  expenses"  may  be  recovered  in  a 
sammary  manner.  Another  change  of  expression  is  to  be  found  in  s. 
71,  which  enacts,  that,  if  and  when,  for  the  purposes  of  this  act,  the 
local  board  deem  it  necessary  to  raise,  sink,  or  otherwise  alter  the 
situatiqn  of  any  water  or  gas-pipes,  mains,  plugs,  or  other  water  works 
or  gas-works  laid  in  or  under  any  street,  they  may  by  notioe  in  writing 
require  tbe  person  to  whom  the  pipes,  mains,  plugs,  or  works  belong, 
to  raise,  sink,  or  otherwise  alter  the  situation  of  the  same,  in  such 
manner  and  within  such  reasonable  time  as  shall  be  specified  in  such 
notice;  and  the  eoqtenses  attendant  upon  or  connected  with  any  such 
aUeration  shall  be  paid  by  the  said  local  board  out  of  the  general  rates 
levied  under  the  act."  The  expression,  therefore,  is  different  where 
the  board  are  to  pay  for  work  done  by  others  from  what  it  is  where 
the  expenses  are  incurred  by  them  in  work  done  by  themselves. 
Again,  *the  expt'ession  occurs  in  s.  72  (which  is  repealed  by  the  r»i  q^ 
21  k  22  Viet.  c.  98,  s.  84),  which  provided  for  "expenses  in-  ^ 
carred"  by  the  local  board  in  alterine  streets,  &c.,  laid  out  otherwise 
than  in  accordance  with  the  level  and  width  approved  by  them ;  and 
sgain  in  s.  76,  as  to  the  supply  of  water.  Again,  in  s.  90,  which  re- 
lates to  private  improvement  rates,  the  expression  used  is,  expenses 
which  the  local  board  have  incurred  or  become  liable  to.    The  only 
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otber  section  to  which  I  will  refer  is  the  86th,  which  relates  to  con- 
tracts made  by  the  local  board,  and  which  contains  a  proviso,  that, 
"  before  contracting  for  the  execution  of  any  works  under  the  provi- 
sions of  this  act,  the  said  local  board  shall  obtain  from  the  surveyor 
an  estimate  in  writing,  as  well  of  the  probable  expense  of  executing 
the  work  in  a  substantial  manner,  as  of  the  annual  expense  of  repair- 
ing the  same,  also  a  report  as  to  the  most  advantageous  mode  of  con- 
tracting, that  is  to  say,  whether  by  contracting  only  for  the  execution 
of  the  work,  or  for  executing  and  also  maintaining  the  same  in  repair 
during  a  term  of  years  or  otherwise:  provided  also,  that,  before  any 
contract  of  the  value  or  amount  of  1007.  or  upwards  is  entered  into 
by  the  said  local  board,  ten  days'  public  notice  at  the  least  shall  be 
given,  expressing  the  nature  and  purpose  thereof,  and  inviting  tenders 
for  the  execution  of  the  same.  These  very  special  provisions  are  in- 
troduced for  the  purpose  of  preventing  any  abuse  of  their  powers  by 
the  board  in  the  making  of  contracts,  by  giving  preferences  to  friends, 
or  securing  any  gain  to  themselves.  They  are  prohibited  from  in- 
curring any  considerable  expense  without  going  through  a  process 
such  as  to  insure  notoriety  and  invite  an  expression  of  public  opinion 
upon  their  acts.  For  these  reasons,  although  I  must  own  I  entertain 
some  doubt,  I  do  not  dissent  from  the  opinion  of  my  Lord  and  my 
two  learned  Brothers. 

*1951  *Btles,  J. — I  entirely  concur  in  the  opinion  expressed  by 
-I  my  Lord.  As  to  the  notice  of  the  8th  of  April,  1861,  the 
main  objection  is  that  the  plans  and  specifications  are  not  sent  to  each 
of  the  owners  or  occupiers.  It  seems  to  me  to  be  much  more  reason- 
able that  one  general  plan  and  specification  should  be  deposited  in  a 
public  place  where  it  will  be  accessible  at  all  reasonable  times.  The 
recent  enactment,  24  &  25  Yict.  c.  61,  s.  16,  shows  that  the  more  sen- 
sible construction  of  the  former  statute  will  be  to  hold  this  notice  to 
be  good.  As  to  the  principal  question,  whether  the  jurisdiction  of 
the  arbitrator  extends  to  an  inquiry  into  the  reasonableness  of  the 
expenses  incurred  by  the  local  board  in  the  performance  of  the 
works,  I  must  confess  I  do  not  participate  in  the  doubts  which  have 
been  expressed  by  my  Brother  Willes.  All  the  things  which  the 
local  board  are  to  do  are  things  which  they  might  reasonably  be  ex- 
pected to  do.  The  69th  section  of  the  Public  Health  Act,  1848, 
provides,  that,  if  any  future  street  (not  being  a  highway)  be  not 
sewered,  &c.,  to  the  satisfaction  of  the  local  board,  the  owners  of  the 
adjoining  land  shall  be  subject  to  receive  a  notice.  It  is  their  duty 
to  do  the  work  specified  within  the  time  limited  by  that  notice.  They 
need  not  fear  partiality  or  unreasonableness  of  outlay :  they  may  do 
the  work  themselves.  If  they  do  not  comply  with  the  notice,  the 
local  board  may  execute  the  works  and  charge  them  with  the  expenses 
incurred.  There  is  no  limit  placed  to  the  power  of  the  local  board 
in  raising  and  expending  the  money.  I  agree  that  they  are  to  incur 
a  reasonable  expense.  But,  who  is  to  judge  of  the  reasonableness, 
if  not  the  local  board  ?  Is  it  to  be  the  arbitrator,  or  the  surveyor 
(who  is  the  servant  of  the  board)?  The  words  must  be  read  in  their 
plain  and  natural  sense.     *'  The  expenses  incurred  by  the  board  in  so 

*1961   ^^^°8  ^^^^^  ^  P^^^  ^y  ^^^  owners  in  default,  ^according  to  the 
^  frontage  of  tfieir  respective  premises,  and  in  such  proportion 
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as  shall  be  settled  by  the  sarveyor,  or,  in  case  of  dispute,  as  shall  be 
settled  by  arbitration  (having  regard  to  all  the  circumstances  of  the 
case)  in  the  manner  provided  by  this  act.^'  It  is  not,  as  my  Brother 
Hajea  suggested,  a  mere  arithmetical  calculation.  The  arbitrator 
clearlj  had  no  jurisdiction  except  as  to  the  proportions.  In  going 
into  the  question  of  the  general  amount,  he  was  acting  without  juris- 
diction; and  the  excess  of  jurisdiction  appears  upon  the  face  of  his 
award.  It  purports  to  be  made  de  prssmissis:  and  it  is  bad.  In 
addition  to  this,  the  arbitration  was  revoked  in  terms  by  the  notice 
abandoning  the  dispute  as  to  the  only  matter  which  the  arbitrator 
could  entertain.  However  much  I  regret  being  obliged  to  come  to 
this  conclusion,  I  am  clearly  of  opinion  that  the  magistrate's  decision 
was  right,  and  consequently  that  the  respondent  is  entitled  to  judgment. 
Kkatino,  J. — I  also  am  of  opinion  that  the  magistrate  was  right 
upon  both  points.  The  notice  of  the  8th  of  April,  1861,  was  good 
for  the  reasons  already  given.  I  also  agree  that  the  award  is  bad. 
The  notice  not  having  been  complied  with,  the  local  board  were  at 
liberty  to  execute  the  works  themselves ;  and  s.  69  provides  that  the 
expenses  incurred  by  them  in  so  doing  shall  be  paid  by  the  owners 
in  default,  according  to  the  frontage  of  their  respective  premises,  and 
"in  such  proportion  as  shall  be  settled  by  the  surveyor,  or,  in  case 
of  dispute,  as  shall  be  settled  by  arbitration  (having  regard  to  all  the 
circumstances  of  the  case)  in  the  manner  provided  by  this  act,"  to  be 
recovered  in  a  summary  manner.  The  ''expenses  incurred,"  in  my 
opinion,  means,  expenses  actually  incurred,  not  expenses  which  in 
the  opinion  of  an  arbitrator  have  been  ^reasonably  incurred.  r*ig7 
When  the  object  of  the  legislature  is  considered,  this  ob-  ^ 
viously  must  be  so.  The  work  is  to  be  done.  The  option  of  doing  it 
themselves  is  given  to  the  adjoining  proprietors.  They  refusing  or 
neglecting  to  do  it,  the  local  board  may  do  it.  If  their  expenditure 
was  to  be  subject  to  review,  probably  the  work  would  not  be  done ; 
for,  the  board  would  not  care  to  encounter  the  conflict  of  evidence 
which  would  be  sure  to  arise  before  the  arbitrator.  I  think,  there- 
fore, there  is  nothing  strained  in  the  construction  which  would  make 
the  local  board  the  sole  judges  of  the  proper  expenditure.  The  legis- 
lature do  not  assume  that  the  board  will  act  otherwise  than  rightly: 
and,  if  the  rate-payers  are  dissatisfied  with  the  manner  in  which 
their  duties  are  performed,  they  have  the  remedy  in  their  own  hands. 
The  reasonableness  of  the  expenditure  must  be  decided  by  somebody : 
aud  it  is  certainly  much  more  reasonable  that  it  should  be  determined 
hy  the  board  than  by  an  arbitrator.  That  being  so,  it  follows  that 
the  only  matter  over  which  the  arbitrator  could  have  any  jurisdiction, 
i^  the  proportion  to  be  paid  by  each  owner.  That  is  the  limit  of  his 
JQri:idiction :  and  it  appears  from  the  statements  in  the  case,  as  well  as 
upon  the  face  of  the  award  itself,  that  he  has  exceeded  that  jurisdic- 
tion. For  these  reasons,  I  agree  with  the  rest  of  the  court  in  think- 
ing that  the  magistrate  was  right  in  his  decision. 

Decision  affirmed,  without  costs.(a) 

(•)  At  tk«  eloM  of  the  eiie,  WUIes,  J.,  obierved  upon  tbe  omission  to  namber  the  paragraphs 
n  th«  special  ease,  and  ealled  attention  to  tbe  prorision  in  the  rule  of  oourt  of  Hilary  Term, 
1^  11  a  B.  N.  S.  477  (B.  C.  L.  R.  vol.  103),  which  prohibits  the  Master  from  allowing  any 
Msu  of  copying  a  case  which  does  not  oomply  with  that  rule,  without  a  speoial  order  of  the 
•*«rtor  ajodge. 
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*1981  JOSEPH  HODGSON,  Appellant ;  BOBEET  LITTLE,  Re- 
-'  spondent. 

It  ii  no  a&flwer  to  a  oomplaint  against  the  oooupier  of  a  **  flsbing  mill-dam,"  under  th« 
Salmon  Fishery  Act,  1861  (24  A  26  Viot  e.  109),  for  not  lifting  or  remoring  the  hatebes  or 
iliding-doors  of  his  flihery  doriiig  the  elose  season,  that  the  doing  so  would  to  some  degree 
i^Jurioasljr  a(feot>  but  not  ruinously,  his  milling  power. 

Amendment  ef  a  ease  stated  under  the  20  it  21  Vict  o.  43. 

The  following  case  was  stated  for  the  opinion  of  the  court,  pur- 
suant to  the  20  k  21  Yict.  c.  43  :— 

At  a  petty  session  holden  at  Darlington,  in  the  county  of  Durham, 
on  the  23d  of  February,  1863,  before  three  of  Her  Majesty's  justices 
of  the  peace  acting  in  and  for  the  said  county,  an  information  pre- 
ferred by  Bobert  Little  (hereinafter  called  *•  the  respondent")  against 
Joseph  Hodgson  (hereinafter  called  *'the  appellant"),  under  &  20  of 
the  Salmon  Fishery  Act.  1861  (24  &  26  Vict.  c.  109),  charging  for 
that,  on  the  7th  of  October  last,  at  the  township  of  Dinsdale,  in  the 
said  county  of  Durham,  he  the  said  appellant,  then  being  the  occupier 
of  a  certain  fishery  for  salmon  in  the  river  Tees,  did  not  within  thirty- 
six  hours  after  the  commencement  of  the  close  season  as  fixed  by  the 
Salmon  Fishery  Act,  1861,  cause  to  be  removed  and  carried  away 
from  the  waters  within  his  fishery,  the  inscales,  hecks,  tops,  and  rails 
of  all  cruives,  boxes,  or  cribs,  and  all  planks  and  temporary  fixtures 
used  for  taking  or  killing  salmon,  and  all  other  obstructions  to  the 
free  passage  of  fish  in  or  through  the  cruives,  cribs,  and  boxes  within 
his  fishery,  and  in  such  default  for  the  space  of,  to  wit,  nine  days,  did 
continue,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided, — was  heard  and  determined  by  the  justices,  the  said  parties 
respectively  then  being  present:  and  upon  such  hearing  the  appellant 
was  convicted  before  the  justices  of  the  said  offence;  and  they 
adjudged  him  to  pay  for  every  day,  to  wit,  nine  days,  during  which 
he  bad  suffered  certain  obstructions  to  the  free  passage  of  fish,  to  wit, 
*1991  ^^®  lock -sluices,  gates,  or  doors  that  were  *not  removed  and 
^  carried  away  in  compliance  with  the  said  section,  to  remain 
unremoved  beyond  the  perioa  prescribed  by  the  said  act,  the  sum  of 
22.,  and  also  to  pay  to  the  respondent  the  sum  of  42.  14«.  for  his  costs 
in  that  behalf. 

Upon  the  hearing  of  the  said  information,  it  was  proved,  that, 
during  the  times  hereinafter  mentioned,  the  appellant  was  a  corn- 
miller,  occupying  as  tenant  and  for  the  purposes  of  his  business  a 
corn-mill  close  by  the  fish-locks  hereinafter  mentioned,  and  was  also 
the  occupier  or  tenant  of  such  fish-locks;  and  that  the  fishing  mill- 
dam  and  locks  hereinafter  mentioned  were  used  for  the  double  pur- 
poses of  fishing  and  of  supplying  water  for  the  purposes  of  the  said 
mill. 

It  was  also  proved  that  the  appellant  was  the  occupier  of  the  corn- 
mill  and  fishery  at  a  rental  of  1202.  a  year  for  seven  years  from  May, 
1860;  that  the  Dinsdale  fishing  mill-dam  extends  across  the  river 
Tees,  and  is  of  such  height  as,  when  the  river  is  in  ordinary  state,  sal- 
mon passing  up  the  river  can  rarely,  if  ever,  leap  over  it,  and  are  fre- 
quently seen  attempting  to  do  so  in  vain ;  that,  at  the  end  of  the  dam 
on  the  Durham  shore,  there  is  an  opening  through  it  which  is  locally 


COMMON  BENCH  REPORTS.    (16  J.  SCOTT     N.  S.)        199 

termed  a  fisb-lock,  and  a  sketch  of  which,  and  a  model  thereof,  were 
put  ID  evidence  before  the  magistrates,  and  which  sketch  was  annexed 
to  the  case.  It  was  also  proved,  that,  on  the  up-stream  side  of  the  fish- 
lock,  two  grooved  openings  of  the  width  of  about  three  feet  each  are 
formed.  In  the  grooves  of  each  of  these  openings,  a  movable  sliding- 
iloor,  formed  of  wood  and  iron,  is  placed,  which  can  be  raised  or 
lovrered  in  the  grooves  at  pleasure.  When  these  dams  are  down,  as 
it  was  proved  they  were  on  the  7th  of  October  last  and  on  eight  sub- 
seqaent  days,  no  salmon  can  pass  through  the  fish-lock.  Within  the 
lock,  and  at  a  distance  of  about  three  feet  from  the  sliding-doors, 
^and  down  the  stream,  another  frame  is  placed,  in  which,  when  r^ooo 
the  fish-lock  was  used  for  taking  salmon,  hecks  were  placed,  '- 
the  doors  above  being  opened.  It  was  proved  that  these  hecks  had 
been  used  by  the  appellant  during  the  last  fishing-season,  up  to  the 
19ih  of  May  last,  when  they  were  removed  :  but,  on  the  said  7th  of 
October  and  on  the  said  eight  subsequent  days,  the  doors  were  neither 
removed  nor  drawn  up  out  of  the  water,  and  consequently  an  impas- 
sable obstruction  was  presented  to  the  free  passage  of  salmon  through 
the  lock.  It  was  also  proved  that  a  similar  fish-lock,  with  similar 
grooves,  doors,  and  hecks,  existed  at  the  Yorkshire  end  of  the  dam  ; 
and  that  the  circumstances  already  described  with  reference  to  the 
lock  at  the  Durham  end  of  the  dam  were  equally  applicable  to 
this. 

It  was  proved  that  the  locks  in  question  were  used  by  the  appellant 
for  taking  salmon  during  the  last  fishing-season,  and  up  to  the  said 
19th  of  May  last,  when  he  discontinued  using  them,  by  an  order 
from  his  landlord's  agent,  and  upon  the  representation  of  the  inspect- 
ors of  salnK>n-fisheries  that  the  locks  were  not  in  accordance  with 
law;  and  that  they  still  remained  in  the  same  state  as  they  were  then 
80  ased,  except  that  the  hecks  had  been  taken  out :  but  no  proof  was 
given  that  the  locks  had  been  actually  used  for  the  purpose  of  catch- 
ing fish  after  the  said  19th  of  May.  What  bad  not  been  removed, 
were,  the  doors  above  described. 

It  was  also  proved  that  the  doors  or  gates  of  the  locks  were  neces- 
sary to  the  catching  of  fish  in  the  lock,  as  well  as  for  the  purposes  of 
the  mill. 

It  wiu  abo  proved  that  "  locks'^  and  **  eruives^^  were  synonymous 
ferffM.(c) 

For  the  appellant,  it  was  contended  that  the  lock  *waa  not  r«2()i 
on  the  said  7th  of  October  or  other  subsequent  days  *'a  ■- 
fishery  for  salmon,"  or  a  "  crib,  box,  or  oruive,"  within  the  meaning 
of  the  section  under  which  the  information  was  laid ;  and  that  it  was 
a  fishing  mill-dam,  not  used  for  fishing,  but  for  the  purposes  of  the 
mill  only,  afler  the  said  19th  of  May,  the  use  of  which  was  regulated 
by  other  sections  of  the  act. 

It  was  also  contended  on  behalf  of  the  appellant,  that  the  appellant, 
if  otherwise  liable  to  penalties  under  the  said  20th  section,  was  not 
80,  inasmuch  as  the  removal  of  or  raising  up  the  doors  would  injure 
the  milling  power. 

A  further  objection  was  taken  by  the  appellant,  that  the  fish-locks 
tuid  doors  were  part  of  the  freehold,  and  the  appellant  could  not 

(a)  See  amended  case,  post,  p.  203. 
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legally  remove  them ;  and  that  to  do  so  would  injure  his  landlord's 
property,  and  therefore  he  was  not  liable  to  the  penalty  impoaed  by 
the  20th  section. 

The  magistrates  being  of  opinion  that  the  evidence  given  before 
them  as  aforesaid  proved  that  the  appellant  was  the  occupier  of  a 
fishery  within  the  meaning  of  the  20th  section  of  the  Salmon  Fishery 
Act,  1861,  and  that  the  case  was  within  the  operation  of  that  section, 
gave  their  determination  against  the  appellant,  in  manner  before 
stated. 

If  the  court  should  be  of  opinion  that  the  conviction  was  legally 
and  properly  made,  and  that  the  appellant  was  liable  as  aforesaid,  then 
the  conviction  was  to  stand :  but,  if  the  court  should  be  of  opinioa 
otherwise,  then  the  information  was  to  be  dismissed. 

Upon  the  case  coming  on  for  argument  in  Trinity  Term,  1863, 
Manisty,  Q.  C,  for  the  appellant,  prayed  that  it  might  be  sent  back  to 
the  magistrates  to  be  amended,  on  the  ground  that  the  magistrates 
*2021  ^^^  stated  the  case  were  mistaken  in  their  finding  that  it*was 
■'  proved  before  them  that  '*  locks"  and  "  cruives"  were  synony- 
mous  terms;  and  also  that  it  was  proved  that  the  keeping  the  sluices 
down  was  essential  to  the  working  of  the  mill,  and  that  their  removal 
would  be  ruinous  to  the  milling-power. 

Davidson^  contrsL,  submitted  that,  though  the  court  might,  if  they 
found  the  case  to  be  imperfectly  stated,  remit  it  to  the  magistrates  for 
amendment,(a)  such  a  course  had  never  been  adopted  upon  an  ex 
parte  statement.  [Willbs,  J. — I  remember  once  having  made  an 
order  at  Chambers  for  the  amendment  of  a  case  where  it  appeared 
that  the  magistrates'  clerk  had  made  a  mistake;  and  the  court 
thought  I  had  done  right.] 

Per  Curiam. — Let  the  case  be  remitted  to  the  magistrates  to  be 
amended,  especially  with  respect  to  'Mocks*'  and  ''cruives"  being 
synonymous  terms,  and  by  stating  '*  whether  or  not  it  was  proved 
that  the  milling-power  of  the  appellant's  mill  would  be  ruinously 
affected  by  the  removing  or  keeping  open  the  doors  in  the  case  men- 
tioned or  referred  to." 

The  case  having  accordingly  been  remitted  to  the  magistrates,  they 
returned  it  with  the  following  amendment: — 

"  We  do  hereby  state  that  it  was  not  proved  by  evidence  before  us 
that '  locks'  and  'cruives'  are  synonymous  terms;  and  that  it  was  not 
proved  before  us  that  the  milling-power  of  the  appellant's  mill  would 
^2031  ^^  "^ruinously  affected,  but  it  was  proved  that  such  milling 
^  power  would  be  in  some  degree  injuriously  affected  by  the  re- 
moving or  keeping  open  the  doors  in  the  said  case  mentioned  or 
referred  to." 

The  amended  case  came  on  for  argument  at  the  sittings  in  banco 
after  last  Hilary  Term. 

Manisty,  Q.  C.,  for  the  appellant. — The  case  as  now  stated  leaves 
little  to  add  to  what  was  said  upon  the  former  occasion, — 14  C.  B.  N. 
S.  Ill  (E.  C.  L.  R.  vol.  108).  It  is  found  that  the  thing  in  question  is 
a  mill-dam  so  constructed  that  it  might  be  used  as  a  fishing  mill-dam. 

(a)  See  The  York  Tire  tnd  Axle  Comptnyy  epp.,  Tbe  Rotberhtm  Locftl  Board  of  Hemlfch, 
lefp.,  4  C.  B.  N.  S.  362  (E.  0.  L.  R.  toI.  93),  where  it  was  held  that  an  applioation  to  read 
back  for  amendment  a  case  stated  under  this  statute,  may  be  entertained  before  the  day  of 
argument. 
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The  case  now  finds  that  it  was  not  proved  that  "locks'*  and  "crnives" 
are  synonymous  terms:  there  is  nothing,  therefore,  on  the  face  of 
the  case  to  explain  the  obscure  and  unintelligible  language  of  the 
act,  or  to  enable  the  court  to  see  that  the  conviction  is  right.  Further, 
the  case  finds  that  the  removing  or  keeping  open  the  doors,  though 
it  would  not  rtunously  effect  the  milling-power  of  the  appellant's  mill, 
woald  in  some  degree  injuriously  affect  it.  This,  therefore,  is  one  of 
the  dams  to  which  the  proprietors  of  the  fishery  may,  under  s.  23  of 
the  act^  obtain  the  leave  of  the  Home  Office  to  attach  a  fish-pass, 
paying  compensation  to  the  mill-owner:  and  that  would  evidently 
meet  the  justice  of  the  case. 

Davidson,  contri. — The  last  observation  applies  only  to  the  case  of 
*'  dams,"  which  by  the  interpretation  clause  (s.  4)  are  described  to  be 
"  all  weirs  and  other  Jixed  obstructions  used  for  the  purpose  of  dam- 
ming up  water."  This  is  a  "  fishing  mill-dam,"  which  by  the  same 
section  is  defined  to  mean  **  a  dam  used  or  intended  to  be  used  partly 
for  the  purpose  of  catching  or  facilitating  the  catching  of  fisti,  and 
partly  for  the  'purpose  of  supplying  water  for  milling  or  r«oQ4 
other  purposes :"  and  it  is  found  in  the  casa  that  this  fishing  *- 
mill-dam  has  been  made  available  for  the  catching  of  salmon,  and 
may  at  any  time  be  made  so  again.  The  object  of  tne  statute  was,  to 
remove  all  obstructions  in  salmon  rivers,  so  as  to  secure  a  free  run 
for  the  fish  up  stream  to  the  spawning  grounds.  The  12th  section 
enacts  that  "  no  fishing  mill-dam,  although  lawfully  in  use  at  the  time 
of  the  passing  of  the  act  by  virtue  of  a  grant  or  charter  or  immemo- 
rial usage,  shall  be  used  for  the  purpose  of  catching  salmon,  unless 
it  have  attached  thereto  a  fish-pass  of  such  form  and  dimensipns  as 
shall  be  approved  of  by  the  Home  Office,  nor  unless  such  fish-pass 
has  constantly  running  through  it  such  a  flow  of  water  as  will  enable 
salmon  to  pass  up  and  down  such  pass."  The  evidence  stated  in  the 
case  clearly  shows  that  the  appellant  was  guilty  of  the  offence 
charged ;  for,  notwithstanding  it  was  not  proved  that  these  locks 
were  "  cruives,"  the  court  will  inform  itself  of  the  meaning  of  words 
used  in  an  act  of  parliament^  and  will  hold,  as  on  the  former  occasion, 
that  these  were  ''cruives,  cribs,  or  boxes,"  within  the  prohibition. 

Manisty^  in  reply. — It  may  be,  that,  if  the  mill-owner  uses  the  dam 
for  catching  fish,  he  would  be  bound  to  put  a  fish-pass:  otherwise 
not  It  was  proved  before  the  magistrates  that  all  the  appliances  for 
that  purpose  had  been  removed.  One  main  object  of  the  legislature, 
donbtless,  was,  to  remove  all  undue  obstructions  to  the  passage  of 
the  fish  up  the  stream.  But  they  have  also  sought  carefully  to  pre- 
serve the  rights  of  mill-owners.  The  things  here  described  clearly 
are  not  cribs  or  boxes ;  and  the  respondent  has  failed  to  prove  them 
to  be  "  cruives."  Our.  adv.  vult.       r*oo6 

^WiLLES,  J.,  now  delivered  the  judgment  of  the  court  :(a)     ^ 

This  was  in  effect  a  rehearing  of  the  case  of  Hodgson,  app.,  Little, 
reap.,  14  0.  B.  N.  S.  Ill  (E.  C.  L.  R.  vol.  108),  with  these  differences 
in  the  statement  of  facts,  viz. — first,  that  the  finding  that  '*  locks  and 
cruives  were  synonymous  terms"  is  struck  out, — secondly,  that  it  is 
found  that  lifting  or  removing  the  sliding-doors  would  to  some  degree 
injarioQsly  affect,  but  not  ruinously,  the  milling-power, — and,  thirdly, 

(a)  The  Jadgea  preMnt  at  the  argument  were,  Erie,  C.  J.,  WillUms,  J.,  and  Willef,  J. 
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that  it  is  found  that  the  sliding-doors  or  hatches  were  necessary  for 
the  fishery  as  much  as  for  the  mill. 

The  question  is,  whether  a  conviction  of  this  appellant  under  the 
20th  section  of  the  24  &  26  Vict.  c.  109,  the  act  to  amend  the  laws 
relating  to  fisheries  for  salmon  in  England,  was  valid. 

The  appellant  had  a  fishing  mill-dam  with  a  fish-lock  through  it 
At  the  head  of  the  lock  was  a  sliding-door  or  hatch,  which  moved  as 
usual  in  grooves.  When  this  door  was  down  no  salmon  could  pass. 
Within  three  feet  of  these,  down  stream,  was  a  frame  in  which  the 
up-stream  hecks  of  the  fish-lock  were  placed  when  the  lock  was  used 
for  taking  salmon.  When  this  was  down,  the  sliding-door  or  hatch 
was  raised.  That  was  of  course  done  to  cause  a  rush  of  water 
through  the  lock,  against  which  the  fish,  following  his  natural 
instinct  to  ascend  the  river,  would  make  what  way  he  could,  and  so, 
swimming  up  the  lock,  and  being  stopped  by  the  up-stream  becks, 
and  prevented  from  returning  by  the  down  stream  hecks  or  inscales, 
would  be  caught  in  a  trap.  The  final  capture  might  perhaps  be  aided 
by  letting  down  the  sliding-door  or  hatch,  so  as  to  leave  the  fish  high 
*2061  ^^^  ^^^'  though  .this  *is  not  at  all  necessary  in  addition  to 
^  the  first  operation  of  lifting  the  sliding-door  or  hatch  to  cause 
the  stream  and  consequent  attraction  to  the  fish  in  the  first  instance, 
in  order  to  make  such  door  or  hatch  part  of  the  fishing  apparatus  ; 
if  even  that  be  essential  when  it  is  clearly  part  of  the  fishing  mill- 
dam,  and  an  obstruction  whereby  the  fish  is  prevented  from  passing 
through  the  lock  or  box.  The  appellant  took  out  the  hecks,  but 
left  down  the  hatch,  by  which  the  water  was  efiectually  prevented 
from  passing  through  the  box  of  the  fishery.  It  is  obvious  that  the 
20th  section,  as  applied  to  this  class  of  fisheries,  would  be  futile  if 
proprietors  or  occupiers  could  comply  with  it  by  letting  the  fish 
through  the  heck  only  to  be  stopped  by  the  hatch  ;  as  it  were,  letting 
them  through  the  portcullis,  and  stopping  them  at  the  gate.  Accord- 
i°gly»  the  justices  convicted  the  appellant  under  that  section ;  and 
hence  this  appeal. 

It  was  argued  on  behalf  of  the  appellant,  that  language  is  used  in 
this  act  which  the  court  cannot  understand  so  as  to  give  effect  to, — 
far  instance,  "crib,"  ''cruive,"  ''inscales;"  and  that  enough  is  not 
found  by  way  of  explanation  to  justify  the  conviction.  To  this  it 
must  be  answered  that  we  are  bound  to  inform  ourselves  of  the 
meaning  of  the  words  used  by  the  legislature :  and  although,  unfor- 
tunately, these  and  like  words  have,  through  the  decay  of  the  salmon- 
fisheries  in  this  part  of  the  kingdom,  become  generally  forgotten, 
they  are  well  understood  by  persons  acquainted  with  the  subject,  and 
they  will  be  found  explained  in  Jamieson*s  Dictionary  .(a)  At  least 
the  word  ''box"  is  strictly  applicable  to  the  fish-lock  in  question,  and 
*2071  *'°^®^^  ^  ^^®  greater  part  of  these  contrivances,  in  which  the 
^  fish  is  enticed  into  an  enclosed  place  where  he  is  *'  cribbed" 
and  confined  in  a  cruive  or  grufte  by  hecks  and  inscales. 

So,  again,  the  word  "obstruction"  is  a  known  word  of  the  most 
general  import:  and  that  the  sliding-door  or  hatch  is  "an  obstruction 
to  the  free  passage  of  fish  in  or  through  the  box/'  within  the  appel- 

(a)  **  Crnire,"  a  box  or  encloiure,  made  with  ipars,  like  a  ben-orib,  generaUj  placed  in  a 
dam  or  dike  that  runt  aorott  a  rirer,  for  the  parpote  of  confining  the  fiib  that  enter  into  iL 
'*  loieales,"  the  hecks  or  racks  at  the  lower  end  of  the  cruire-boz. 
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lant's  fishing  mill-dam,  is  clearly  made  out  in  fact;  so  that,  if  thai 
wa8  ^'  a  fishery"  within  the  act,  the  case  falls  within  the  very  words 
of  the  20th  section. 

That  this  fishing  milMam  is  '*  a  fishery,"  was  decided  in  the  former 
case  between  the  same  parties.  It  was  originally  intended  for  fishing. 
It  bad  been  formerly  used  for  fishing.  It  was  still  capable  of  being 
used  for  fishing,  by  putting  in  the  hecks,  and  lifting  the  sliding*door 
or  hatch.  That  it  had  not  for  some  time  been  used  as  a  fishery ,.  only 
shows  that  it  was  a  fishery  out  of  use,  not  that  it  was  not  a  fishery  in 
the  sense  of  being  made  and  calculated  for  that  use.  This  was  a 
fishing  mill-dam,  and  none  the  less  a  fishery  because  it  also  was  of 
use  as  a  mill-dam.  The  interpretation  clause  is  express, — *'  Fishing 
mill-dam  shall  mean  a  dam  used  or  ifUended  to  be  used  partly  for  the 
purpose  of  catching  or  facilitating  the  catching  of  fish,  and  partly 
for  the  purpose  of  supplying  water  for  milling  or  other  purposes." 

It  was  farther  urgea  that  the  conviction  was  wrong,  because  of  the 
damage  to  the  working  of  the  mill  likclv  to  result  from  lifting  the 
sliding-door  or  hatch ;  which  damage,  it  was  said,  the  legislature 
coald  not  have  intended  to  impose  upon  the  mill-owner.  The  answer, 
however,  is  clear ;  and  it  is  supplied  by  the  statute  itself.  The  act  is 
one  for  redressing  a  great  mischief  and  wrong,  in  the  destruction  of 
a  supply  of  food  of  great,  even  national  importance.  It  recites  that 
''the  *salmon  fisheries  of  England  have  of  late  years  been  r«oQQ 
greatly  injured,  and,  for  the  purpose  of  increasing  the  supply  ^ 
of  salmon,  it  is  expedient  to  an>end  the  laws  relating  to  fisheries  of 
salmon  in  England."  Then  follows  a  series  of  enactments  against 
poisoning  fish,  fishing  in  particular  deadly  modes,  amongst  others 
with  fixed  engines  (this  expressly  not  to  apply  to  '^  fishing  mill- 
dams"),  against  fishing  weirs  and  fishing  mill-dams  unless  lawfully  in 
ose  at  the  time  of  the  passing  of  the  act  '*  by  grant,  charter,  or  im- 
memorial usage,"  against  taking  unseasonaUe  or  young  fish,  or  fishing 
or  selling  fish  in  the  close  time.  Then  follows  the  20th  section,  by 
which,  without  qualification  or  exception,  the  "  proprietor  or  occu- 
pier of  every  fishery  for  salmon  shall  within  thirty-six  hours  after 
the  comn^ncement  of  the  close  season  cause  to  be  removed  and  car- 
ried away  from  the  waters  within  his  fishery,"  inter  alia,  **  all  ob- 
structions to  the  free  passage  of  fish  in  or  through  the  cruives,  cribs, 
and  boxes  within  his  fishery."  Then  come  in  order  the  sections 
which  provide  for  a  weekly  close  time.  The  23d  and  24th  sections 
follow,  for  providing  fish-passes  for  existing  dams :  and  the  28d  is 
important,  because  it  is  subject  to  the  express  qualification,  not  to  be 
found  in  s.  20,  '*  so  that  no  injury  be  aone  to  the  milling-power." 
Then  comes  the  25th  section,  as  to  passes  for  future  dams,  with  no 
such  qualification.  The  26th  section  provides  for  the  supply  of  water 
to  passes.  Then  follow  sections  for  imposing  restrictions  as  to  the 
construction  of  fishing*  weirs  and  dams,  and  others  for  more  effectually 
enforcing  the  act. 

From  this  review,  it  is  clear  that  fishing  mill-dams  were  considered 
by  the  legislature  to  be  injurious  to  the  salmon-fishery,  and  were  there- 
fore placed  under  special  restrictions;  that,  where  it  was  intended 
that  the  provisions  of  the  act  were  not  to  apply  if  they  *inter-  r«AAA 
fered  with  the  milling-power,  that  was  expressly  stipulated ;   '■ 
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that  there  is  no  such  restriction  in  s.  20 ;  that  that  section  renders 
penal  the  continuance  of  any  obstruction  to  the  passage  of  fish  through 
the  box  of  a  fishery ;  that  the  fishing  mill-dam  is  a  fishery  expressly 
dealt  with  as  such  by  the  statute;  and  that,  as  the  sliding-door  or 
hatch  was  kept  down  at  a  prohibited  time,  and  constituted  an  ob- 
struction to  the  free  passage  of  fish  through  the  box,  the  conviction 
was  right,  and  ought  to  be  affirmed,  and,  as  on  the  former  occasion, 
with  costs.  Conviction  affirmed,  with  costs. 


THE  QUEEN,  on  the  Prosecution  of  THOMAS  BAINARD  CHAP- 
PELL,  on  behalf  of  THE  VESTRY  OP  THE  PARISH  OP 
SAINT  GEORGE  HANOVER  SQUARE,  Appellants;  THOMAS 
SPARROW,  Respondent    April  22. 

The  75th  Motion  of  the  Metropolis  Looel  ManAgemeDt  Act»  1862  (25  A  26  Viet  c.  102) 
eDaeti  that  "no  huiidtHg,  Birueiurt,  or  treetion  shall,  withoat  the  content  in  writin|f  of  the 
metropolitan  hoard  of  works»  he  erected  hejond  the  general  line  of  baildingt  in  any  itreet, 
place,  or  row  of  honsee  in  which  the  tame  is  sitnate,  Ac,  sneh  general  line  of  baildings  fo  bt 
decided  by  the  tHftrinUnding  architect  to  the  metropolitan  board  of  works  for  the  time  being." 

A  magistrate  baring  decided,  upon  summons,  that  a  small  conienratorj  consisting  of  an  iron 
frame  (glased)  projecting  beyond  the  wall  of  the  boose,  but  not  beyond  the  shop-firont,  waa 
not  an  *'  erection"  within  the  statute,  and  that  it  was  not  beyond  the  **  general  line  of  baUd- 
ings"  in  the  street, — the  conrt  npheld  his  decision. 

ScmbU,  that  the  certificate  of  the  superintending  arehiteot  as  to  the  "  general  line  of  boild- 
ings"  is  not  conclusiTC. 

The  following  case  was  stated  for  the  opinion  of  the  court  pursuant 
to  the  20  &  21  Vict.  o.  48  :— 

This  was  a  summons  under  the  Metropolis  Local  Management  Act, 
25  &  26  Yict.  c.  102,  s.  75,  charging  that  the  defendant  on  1st  of  July, 
1863,  in  the  parish  of  St.  George,  Hanoyer  Square,  Middlesex,  with- 
*2101  ^^  ^^^  metropolitan  police-district,  did  unlawfully  erect  a  *cer- 
^  tain  erection,  to  wit,  a  conservatory,  without  the  consent  in 
writing  of  the  metropolitan  board  of  works,  beyond  the  general  line 
of  buildings  in  a  certain  street  called  Half- Moon  Street,  in  the  said 
pairish,  county,  and  district,  the  distance  of  such  line  of  buildings  not 
exceeding  fifty  feet  from  the  highway ;  contrary  to  the  statute,  ttc 

2.  Half-Moon  Street  is  about  ^forty  feet  wide,  containing  twenty* 
three  houses  on  the  east  side  and  twenty-four  on  the  west»  built  at 
different  times,  before  18  Victoria,  at  different  heights  and  levels,  as 
suited  the  respective  builders.  The  defendant's  house,  No.  1  on  the 
east  side,  is  the  corner  house  next  Piccadilly.  That  part  of  the  shop- 
front  which  faces  Half-Moon  Street  projects  three  feet  beyond  the 
front  wall  of  the  house  at  the  first  floor,  forming  a  ledge  on  the  top 
extending  three  feet  three  inches  in  width  from  that  wall.  This  shop- 
front  existed  in  its  present  state  before  the  18  &  19  Yict.  c.  120. 

8.  In  April,  1863,  the  defendant  took  out  the  window  with  its 
frame  from  the  room  on  the  first  floor  of  his  house  looking  into  Half- 
Moon  Street,  and  substituted  for  it  a  case  or  thing  principally  com- 
posed of  glass  set  in  light  iron  framing,  about  the  same  height  as  the 
old  window,  and  four  feet  six  inches  wide,  and  projecting  two  feet  six 
inches  from  the  house  wall,  and  resting  on  the  above-mentioned  shop- 
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firoDt:  its  extreme  edge  being  nine  inches  nearer  the  house  than  the 
extreme  edge  of  the  shop-front. 

4.  This  case  or  thing  of  glass  and  iron  is  the  matter  complained  of 
as  an  "erection/'  and  forms  the  only  window  of  the  said  room.  The 
district-surveyor  of  the  parish  approved  of  it  as  being  of  incombusti- 
ble materials,  within  the  metropolitan  building  acts. 

5.  At  the  hearing  before  the  magistrate,  the  district-surveyor  stated 
that  it  was  a  **  projecting  window."  *A  builder  of  experience  r«oi  i 
also  called  it  a  projecting  window.     The  surveyor  employed  ^ 

by  the  parish  for  thirty  years  called  it  a  "  projection,"  and  not  a  "  pro- 
jecting window/'  but  said  that  a  bow-window  would  be  a  "  projecting 
wiodow."  The  superintending  architect  of  the  metropolitan  board  of 
works  styled  it  a  "conservatory"  (as  in  the  summons). 

6.  The  defendant  did  not  obtain  the  consent  of  the  metropolitan 
board  of  works  for  the  above  alteration  of  his  house,  but  got  that  of 
the  inhabitants  of  the  four  houses  next  his  own,  lower  down  from 
Piccadilly,  before  putting  up  the  glass  and  iron  in  question. 

7.  Evidence  was  given  that  there  was  nothing  in  this  thing  of  glass 
and  iron  unsightly  or  obstructing  light  or  air,  or  inconsistent  with 
the  general  character  of  either  side  of  the  street.  On  the  same  (east) 
side,  the  house  No.  5  has  a  bow- window  in  the  first  and  second  floors 
projecting  from  the  house  wall  in  like  manner,  but  further  into  the 
street  Several  balconies  project  from  other  houses  on  the  same 
(east)  side  at  different  levels  and  distances  of  projection  from  the 
house  walls.  The  last  house  on  the  east  side  has  a  shop-front  pro- 
jecting in  the  same  manner  as  at  No.  1 :  all  these  projections  are 
legal,  having  been  erected  before  the  18  &  19  Victoria. 

8.  Contradictory  evidence  was  given  on  the  point  whether  the 
glass  and  iron  in  question  was  in  point  of  fact  beyond  or  within 
the  general  line  of  buildings  on  the  east  side  of  Half-Moon  Street. 
The  soperintending  architect  of  the  metropolitan  board  of  works 
produced  his  certificate  in  writing,  that  the  ''  main  front  of  the  build- 
ings forming  the  row  of  houses  aforesaid,  is  the  general  line  of  build- 
ings in  the  said  row,"  as  shown  in  the  plan  annexed  to  his  certificate 
and  signed  by  him.  He  also  stated  before  the  magistrate  that  the 
glass  and  iron  in  question  called  by  him  a  ^conservatory,  was  r*oi  o 
beyond  that  general  line  of  buildings;  the  word  ''general"  ^ 
being  now  substituted  for  '*  regular," — on  which  wora,  as  occurring 
in  18  k  19  Vict.  c.  120,  s.  143,  now  repealed,  the  decision  in  Tear  v. 
Freebody,  4  G.  B.  N.  S.  228  (E.  0.  L.  R.  vol.  98),  took  place. 

9.  In  support  of  the  summons,  it  was  urged  that  the  above-men- 
tioned certificate  was  final,  and  precluded  further  inquiry  by  the 
magistrate.  This  was  denied  by  the  defendant,  as  such  a  construc- 
tion would  prevent  all  corrections  of  even  self-evident  errors  in  such 
certificate  or  plan.  It  was  also  said,  that,  not  only  was  the  glass  and 
iron  in  question  within  the  extreme  edge  of  the  shop-front,  and 
within  the  true  ''general"  line  of  buildings  in  the  said  row  of  houses 
forming  the  east  side  of  Half-Moon  Street,  but  that  it  was  also  in 
point  of  fact  within  the  line  laid  down  in  the  said  plan  by  the  said 
auperintending  architect  as  the  "  general  line  of  buildings"  in  that 
row  of  houses. 

10.  After  viewing  the  locus  in  quo,  the  magistrate  called  to  mind 
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that  the  summons  did  not  oharge  this  case  or  thing  of  glass  and  iron 
as  a  projecting  window  under  s.  119  of  the  first  Metropolis  Local 
Management  Act,  18  &  19  Vict  c.  120,  nor  as  a  "  projection"  under 
the  Metropolitan  Buildings  Act,  18  k  19  Vict.  c.  122,  s.  26,  nor  as 
"a  thing  affixed"  to  or  projecting  from  **a  building,  wall,  or  other 
structure,"  under  the  same  act,  18  &  19  Vict,  a  122,  Part  II,  "  Dan- 
gerous Structures,"  nor  as  contrary  to  any  unrepealed  section  of  57 
G.  3,  c.  xxix.,  called  **  Michael  Angelo  Taylor's  Act,"— and  decided 
that  the  thing  in  question,  called  by  some  a  ''conservatory,"  by  others 
a  "  projecting  window,"  and  by  others  a  *'  projection,"  was  not  an 
erection  within  the  intent  and  meaning  of  s.  75  of  the  Metropolis 
Local  Management  Act,  25  &  26  Vict  c.  102,  upon  which  the  sQm< 
mons  proceeded ;  having  regard  to  the  words  "  building  or  straotare'' 
^Q|o-i  next  preceding  it  in  *tbat  section,  and  to  the  above-men- 
^  tioned  statutes  still  in  force :  and  he  dismissed  the  summons 
accordingly. 

11.  The  magistrate  doubted  whether  ^'the  general  line  of  build- 
ings" certified  by  the  superintending  architect  could  in  point  of  law 
be  questioned  before  him.  Subject  to  that  doubt,  he  was  of  opinion, 
that,  having  regard  to  the  peculiar  irregularities  of  the  shop-fronts, 
bow-windows,  verandahs,  and  balconies  projecting  as  above  stated 
from  the  house-walls  on  the  east  side  of  Half- Moon  Street,  as  well  as 
on  the  west  side,  and  legally  so  projecting,  having  been  there  before 
the  18  &  19  Victoria, — the  true  general  line  of  buildings  might  not 
be  along  the*  main  walls  of  the  houses  in  the  row.  He  also  thought, 
that,  in  point  of  fact,  the  extreme  edge  of  the  thing  of  glass  and  iron 
in  question  was  not  only  within  the  extreme  edge  of  the  legally 
existing  shop-front,  but  also  within  the  line  certified  by  the  superin- 
tending architect  as  the  "  general  line :"  but  he  did  not  dismiss  the 
summons  on  either  of  these  grounds,  but  on  that  already  stated. 

12.  Being  requested  to  state  a  case  under  the  20  k  21  Viol,  o^  43, 
he  prayed  the  opinion  of  the  court, — first,  '*  whether  in  point  of  law 
the  thing  of  glass  and  iron  in  question,  placed  as  above  described, 
must  be  held  to  be  an  erection  within  s.  75  of  the  25  &  26  Vict.  c. 
102, — secondly,  if  the  said  glass  and  iron  be  such  an  *  erection,' 
whether  the  line  certified  and  decided  by  the  superintending  archi- 
tect of  the  metropolitan  board  of  works  as  the  '  general  line  of  build- 
ings,' does  in  point  of  law  preclude  all  further  inquiry  whether  it  is 
the  true  general  line  in  each  particular  street  or  row,  or  not" 

If  the  magistrate's  decision  was  reversed,  the  parties  sought  that 

the  summons  should  stand,  and  the  case  be  remitted  to  him    to 

make  such  order  as  under  the  guidance  of  the  court  should  seem  fit. 

Ml  41  If  his  decision  *was  confirmed,  the  defendant  sought  that  it  be 

-'  confirmed  with  costs. 

The  following  certificate  of  the  superintending. architect  was  ap- 
pended to  and  was  to  be  taken  as  part  of  the  case: — 

*'  Decision  of  superintending  architect 

"  Whereas,  by  the  75th  section  of  the  Metropolis  Managenaent 
Amendment  Act,  1862,  it  is  provided  that  no  building,  structure^  or 
erection,  shall,  without  the  consent  in  writing  of  the  metropolitan 
board  of  works,  be  erected  beyond  the  general  line  of  buildings  in 
any  street,  place,  or  row  of  houses  in  which  the  same  is  situate,  in 
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case  the  distance  of  such  line  of  buildinga  from  the  highway  does 
Bot  exceed  fifty  feet,  or  within  fifty  feet  of  the  highway  when  the  dis- 
tance of  the  line  of  buildings  therefrom  amounts  to  or  exceeds  fifty 
feet»  notwithstanding  there  being  gardens  or  vacant  spaces  between 
the  line  of  buildings  and  the  highway ;  such  general  line  of  build- 
ings to  be  decided  by  the  superintending  architect  of  the  metropoli- 
tan board  of  works  for  the  time  being : 

'*  And  whereas  Mr.  Capron,  solicitor,  and  Mr.  Richmond,  surveyor, 
on  behalf  of  the  vestry  of  St.  George,  Hanover  Square,  and  Mr. 
Sparrow,  of  No.  1,  Half-Moon  Street,  Piccadilly,  with  Mr.  Gillow,  his 
bailder,  have  severally  appeared  before  me,  and  been  heard  regarding 
a  conservatory  erection  attached  to  the  front  of  the  said  house  No.  1, 
Half-Moon  Street,  at  the  level  of  the  one  pair  story,  and  within  the 
line  of  the  shop  front,  and  beyond  the  face  or  front  of  the  buildings 
forming  a  row  of  houses  on  the  east  side  of  Half  Moon  Street,  extend- 
ing northward  from  Piccadilly,  in  the  parish  of  St.  George,  Hanover 
Square,  and  have  required  me  to  decide  the  general  line  of  buildings 
in  such  street,  as  provided  in  the  said  statute:  Now,  therefore,  having 
considered  the  several  matters,  I  the  undersigned,  *being  the  r^oiR 
superintending  architect  to  the  metropolitan  board  of  works,  '- 
do  hereby,  pursuant  to  the  said  act,  decide  that  the  main  fronts  of 
the  buildings  forming  the  row  of  houses  aforesaid  is  the  general  line 
of  buildings  in  such  row,  as  shown  on  the  plan  hereto  annexed  and 
signed  by  me.  '*  Georgb  Vulliamt,  superintending  architect 

to  the  metropolitan  board  of  works." 

Brett,  Q.  C.  (with  whom  was  Streeten),  for  the  appellants. — The 
second  question  submitted  by  the  magistrate  for  the  opinion  of  the 
court,  is,  whether  the  line  certified  and  decided  by  the  superintending 
architect  of  the  metropolitan  board  of  works  as  "  the  general  line  of 
buildings,"  in  point  of  law  precludes  all  inquiry  whether  it  is  the  true 
general  line  in  each  particular  street  or  row,  or  not.  That  depends 
upon  the  construction  to  be  put  upon  the  75th  section  of  the  25  &  26 
Vict.  c.  102,  which  enacts  that  '^  no  building,  structure,  or  erection 
shall,  without  the  consent  in  writing  of  the  metropolitan  board  of 
works,  be  erected  beyond  the  general  line  of  buildings  in  any  street, 
place,  or  row  of  houses  in  which  the  house  is  situate,  in  case  the  dis- 
tance of  such  line  of  buildings  from  the  highway  does  not  exceed  fifty 
feet^  or  witbin  fifty  feet  of  the  highway  when  the  distance  of  the  line 
of  buildings  therefrom  amounts  to  or  exceeds  fifty  feet,  notwithstand- 
ing there  being  gardens  or  vacant  spaces  between  the  line  of  buildings 
and  the  highway, — such  general  line  of  buildings  to  be  decided  by  the 
superintending  architect  to  the  metropolitan  board  of  works  for  the 
time  being."  It  then  goes  on  to  state  what  shall  be  the  consequences 
of  a  breach  of  this  interdiction.  ''And  in  case  any  building,  struc- 
ture, or  erection  be  erected,  or  be  begun  to  be  erected  or  raised,  with- 
out such  consent,  or  contrary  to  the  terms  and  conditions  on  which 
the  same  may  have  been  granted,  it  shall  be  lawful  for  *the  r«oi  g 
veatiT  of  the  parish  or  the  board  of  works  for  the  district  in  ^ 
which  such  building  or  erection  is  situate,  to  cause  to  be  made  com- 
plaint thereof  before  a  justice  of  the  peace,  who  shall  thereupon  issue 
a  summons  requiring  the  owner  or  occupier  of  the  premises,  or  the 
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builder  or  person  engaged  in  any  work  contrary  to  this  enactment,  to 
appear  at  a  time  and  place  to  be  stated  in  the  summons  to  answer 
such  complaint;  and  if  at  the  time  and  place  appointed  in  such  sam- 
mons  the  said  complaint  shall  be  proved  to  the  satisfaction  of  the 
justice  before  whom  the  same  shall  be  heard,  such  justice  shall  make 
an  order  in  writing  on  such  owner  or  occupier,  builder,  or  person, 
directing  the  demolition  of  any  such  building  or  erection,  or  so  much 
thereof  as  may  be  beyond  the  said  general  line  bo  fixed  as  aforesaid^ 
within  such  time  as  such  justice  shall  consider  reasonable,  and  shall 
also  make  an  order  for  the  payment  of  the  costs  incurred  up  to  the 
time  of  hearing ;  and,  in  default  of  the  building  or  erection  com- 
plained of  being  demolished  within  the  time  limited  by  the  said 
order,  the  said  vestry  or  board  shall  forthwith  enter  the  premises  to 
which  the  order  relates,  and  demolish  the  building  or  erection  com- 
plained of,  and  do  whatever  may  be  necessary  to  execute  the  said 
order,  and  may  also  remove  the  materials  to  a  convenient  place,  and 
subsequently  sell  the  same,  as  they  think  fit;  and  all  expenses  in- 
curred by  the  said  vestry  or  board  in  carrying  out  the  said  order  and 
in  disposal  of  the  said  materials,  may  be  recovered  by  the  said  vestry 
or  board  from  the  owner  or  occupier  of  the  said  premises,  or  the 
builder  or  person  engaged  in  the  work,  either  by  action  at  law,  or  in 
a  summary  manner  before  a  justice  of  the  peace."  It  is  submitted 
that  the  superintending  architect  is  constituted  the  arbitrator  to  decide 
conclusively  what  is  "  the  general  line  of  buildings."  The  maeistrate 
4,0171  took  a  different  *view.  If  the  certificate  be  not  conclusive,  the 
J  words  of  the  section  have  no  meaning.  [Erle,  C.  J. — What 
do  the  parties  go  before  the  magistrate  for  7  Is  he  to  act  under  the 
command  of  the  superintending  architect,  or  to  act  judicially  ?]  The 
language  of  the  statute  is  quite  inconsistent  with  a  review  of  the 
architect's  decision  hj  the  magistrate.  [Btles,  J. — Does  the  act  pro- 
vide any  appeal  against  the  decision  of  the  superintending  architect  7} 
None.  [Btles,  J. — Your  contention,  then,  is,  that  the  magistrate  has 
no  power  to  go  into  the  question  whether  the  erection  or  building  is 
within  or  without  the  general  line  of  buildings,  but  only  whether  it  is 
within  or  without  "  the  said  general  line  sofixxdcu  a/oreaaidy]  Pre- 
cisely BO.  [WiLLES,  J. — Is  the  superintending  architect's  decision  a 
judgment  in  rem  7  Is  it  to  be  in&llible7  Keating,  J. — It  may  be 
that  a  new  architect  may  set  out  a  different  line.]  The  court  will 
give  a  reasonable  interpretation  to  the  unambiguous  language  of  the 
legislature.  The  word  "general"  was  introduced  into  s.  75  of  the  25 
&  26  Vict.  c.  102,  in  consequence  of  the  decision  of  this  court  in  Tear 
V.  Freebody,  4  C.  B.  N.  S.  228  (E.  C.  L.  R.  vol.  93).  (a) 

The  other  question  is,  whether  the  thing  described  in  the  case  is  an 
erection  within  the  75th  section.  In  the  former  act,  18  &  19  Vict.  c. 
120,  s.  143,  the  word  ''building"  only  was  used.  In  the  Amend- 
ment act,  the  words  "structure  or  erection"  are  added,  for  the  very 
purpose  of  meeting  such  an  objection  as  this.  If  the  thing  described 
be  a  structure  or  erection,  the  answer  to  the  first  question  must  be  in 
the  affirmative. 

(a)  Where  the  eonrt  beld  thai  -  the  regular  line  of  boildiDgt,"  in  the  14S4  Motion  of  the 
Metropolis  Local  Management  Aet,  18  k  19  Viet.  e.  130,  did  not  mean  a  ttriot  mat&omatical 
line,  but  a  lubitantially  regular  lino. 
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David  Keane,  Q.  C,  contrsL — The  first  question  *which  the  r*oiQ 
magistrate  puts,  is,  not  whether  the  thing  described  is  an  '- 
erection  witnin  the  statute,  but  whether  in  point  of  law  he  was  bound 
to  hold  it  to  be  so;  or,  in  other  words,  whether,  if  the  matter  were 
beforea  jury,  a  finding  in  the  negative  would  be  a  verdict  against 
evidence.  The  reasons  which  the  magistrate  has  given  in  paragraph 
10  are  cogent  to  show  that  this  was  not  a  *' structure"  within  the 
act  The  language  of  the  76th  section  (a)  shows  that  all  the  words 
in  8.  75  mean  the  same  thing,  viz.  *' building"  alone.  [Byles,  J. — 
What  meaning,  then,  do  you  give  to  the  words  "the  said  general  line 
io  fixed  as  aforesaid  .^"}  If  that  is  taken  to  mean  that  the  defining  of 
the  line  by  the  superintending  architect  or  the  board  of  works  is  to 
be  absolutely  and  finally  binding  upon  everybody,  there  would  be 
nothing  for  the  magistrate  to  decide,  and  this  appeal  would  not  be 
arguable.  [WiLLES,  J. — The  words  are,  "  to  be  decided  by  the 
superintending  architect."  This  was  evidently  intended  as  a  protec- 
tion to  the  owner  or  builder,  not  as  a  scourge  put  in  the  hands  of  the 
architect.] 

Eblb,  C.  J.  (stopping  Keane), — The  matter  referred  to  us  by  the 
first  question,  is,  **  whether  in  ^point  of  law  the  thing  of  glass  r^oio 
and  iron  in  question  placed  as  above  described,  must  be  held  *- 
to  be  an  erection  within  s.  75  of  the  25  &  26  Vict.  c.  102."  For  the 
reasons  be  has  stated,  the  magistrate  was  of  opinion  that  it  was  not : 
and  I  think  it  is  impossible  to  lay  down  that  in  point  of  law  he  was 
bound  to  hold  that  it  was.  (b)  Then,  the  magistrate  has  put  to  uv,  a 
second  question,  which  is  one  of  very  general  importance,  viz.  whethf^r, 
if  the  thing  be  an  erection  within  the  statute,  '*the  line  certified  and 
decided  by  the  superintending  architect  of  the  metropolitan  board  of 
works  as  the  'general  line  of  buildings,'  does  in  point  of  law  preclude 
all  further  inquiry  whether  it  is  the  true  general  line  in  each  par- 
ticular street  or  row,  or  not," — in  other  words,  whether  the  legislature 
intended  that  the  certificate  of  the  superintending  architect  should 
settle  the  matter  finally  and  past  all  inquiry.  I  think  that  was  not 
the  intention  of  the  legislature.  Suppose  a  street  where  there  are 
several  projections  varying  in  extent,  what  is  the  superintending 
architect  to  take  to  be  '*the  general  line  of  buildings?"  And,  when 
he  has  laid  down  one  line,  what  is  to  prevent  his  successor  in  the 
office  from  laying  down  another?  That  would  manifestly  be  very 
inconvenient.  I  cannot  think  that  the  decision  of  one  superintending 
architect  is  to  settle  for  ever,  beyond  all  future  inquiry,  that  which 
tnay  in  the  case  of  a  long  street  like  Oxford  Street  involve  an  outlay  of 
inconceivable  amount.     I  think  the  legislature  intended  this  provision 

(<i)  **  Tbe  metropolitan  board  may,  io  giTing  eonsent  for  any  ereetioi^  beyond  tbe  regalor  line 
of  Ui«  hmtldiuffB  in  any  itreott  annex  any  condition  to  the  content  giren  by  tbe  board  ;  and,  in 
cue  lack  trtction  ihall  not  be  made  in  accordance  with  the  consent  of  tbe  board,  or  be  in  any 
BftQDer  altered  or  raised  without  their  eonsent,  the  board  may  enter  and  demolish  or  alter  tha 
ittiildimgt  or  9trtteture,  or  any  part  thereof,  and  recover  all  expenses,  or  may  impose  any  penalty 
Bot  exceeding  40e.,  to  be  summarily  reoorered,  for  every  day  during  which  any  builriing  or 
'f^^i€tmrt  being  a  contravention  of  such  condition  shall  exist  after  notice  from  tbe  said  board  or 
uj  oAcer  of  tbe  board  to  remedy  the  complaint/' 

(&)  See  Newman,  app..  Baker,  resp.,  8  0.  B.  N.  S.  200  (E.  C.  L.  R.  vol.  98).     There,  the 
Bsfittrate  having,  upon  the  construction  of  the  5th  rule  of  the  Metropolitan  Building  Act, 
1SS5  (18  A  19  Viet  c  122),  decided  that  a  certain  place,  being  a  row  of  houses  forming  part  of 
I  lias  of  thoroughfare,  was  a  street,  this  court  declined  to  interfere  with  his  decision. 
C.  B.  N.  S.,  VOL.  XVI. — 10 
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♦9901  ^^^  *^®  protection  of  tlie  owner  or  builder.  If  he  *ia  within 
-'  the  line  marked  out  by  the  superintending  architect,  be  is  safe: 
if,  on  the  other  hand,  he  obtains  the  leave  of  the  board  to  deviate 
from  the  general  line,  he  is  equally  safe.  It  is  when  it  is  sought  to 
pull  down  buildings  which  are  supposed  to  be  improperly  erected, 
that  the  jurisdiction  of  the  magistrate  is  called  in  aid.  The  vestry 
claim  to  demolish  a  structure!  The  party  goes  to  the  magistrate  for 
protection.  If  he  is  satisfied  that  the  complaint  is  well  founded,  and 
that  the  structure  or  erection  is  beyond  the  general  line  of  b\iildiDg8, 
he  may  order  its  demolition.  It  is  nowhere  said  that  the  certificate 
of  the  superintending  architect  shall  be  final  and  conclusive  of  the 
question.  It  is  for  the  magistrate  to  say  whether  or  not  the  statute 
has  in  substance  been  transgressed ;  and  he  is  not  bound  by  the  line 
which  the  superintending  architect  has  marked  out.  I  think  the 
appeal  should  be  dismissed. 

WiLLES,  J. — I  am  of  the  same  opinion.  As  to  whether  or  not  this 
was  an  erection  within  the  meaning  of  the  statute,  I  give  no  opinion. 
The  magistrate  thought  it  was  not.  Upon  the  other  point,  I  entirely 
agree  with  my  Lord.  The  section  in  question  is  an  exceedingly  penal 
one.  It  seems  upon  the  face  of  it  to  be  highly  improbable  that  the 
legislature  should  have  intended  to  make  the  superintending  architoft 
the  absolute  judge,  in  the  manner  contended  for.  The  question  is 
whether  the  words  are  express.  The  section  is  about  as  ill  framed 
as  could  well  be  conceived.  After  enacting  that  no  building,  struc- 
ture, or  erection  shall  without  the  consent  of  the  board  be  erected  be- 
yond the  general  line  of  buildings  in  any  street,  &c. — such  general 
line  of  buildings  to  be  decided  by  the  superintending  architect  to  the 
metropolitan  board  of  works, — it  proceeds  to  enact,  that,  in  case  any 
*2211  ^^^'^''^&  ^structure,  or  erection  be  erected,  &c.,  without  such 
^  consent,  or  contrary  to  the  terms  and  conditions*6n  which  the 
same  may  have  been  granted,  it  shall  be  lawful  for  the  vestry,  &c., 
to  cause  to  be  made  complaint  thereof  before  a  justice  of  the  peace, 
who  shall  thereupon  issue  a  summons  requiring  the  owner  or  occu- 
pier of  the  premises,  or  the  builder  or  person  engaged  in  any  work 
contrary  to  this  enactment,  to  appear,  &c.  These  words  must  be 
qualified  with  reference  to  the  rest  of  the  section.  It  having  been 
established  that  the  erection  is  without  the  general  line  of  buildings, 
the  magistrate  is  to  decide  whether  the  complaint  is  proved  to  his 
satisfaction.  It  must  be  proved  that  the  general  line  has  been  fixed 
by  the  superintending  architect,  and  further  that  the  erection  is  with- 
out that  line,  and  that  the  consent  of  the  board  to  the  deviation  has 
not  been  obtained.  See  the  absurdity.  This  thing  was  built  in  April, 
1868,  at  a  time  when  there  was  no  decision  of  the  superintending 
architect  as  to  the  general  line  of  buildings  to  guide  the  party.  ^Then 
comes  his  decision  three  months  afterwards,  that  that  which  was  done 
in  April  was  ab  initio  a  violation  of  the  law  1  It  appears  to  me  that 
the  decision  of  the  magistrate  was  well  founded,  and  that  the  appeal 
should  be  dismissed  with  costs. 

Btles,  J. — I  agree  as  to  the  first  question  with  my  Lord  and  my 
Brother  Willes.  The  magistrate  has  pronounced  a  decision;  and 
there  is  nothing  on  the  face  of  the  case  to  show  that  decision  to  be 
wrong.     As  to  the  hypothetical  question  which  he  has  pat  to  us,  it 
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is  unneoessarj  for  the  court  to  express  any  opinion  upon  it :  but  I  do 
not  mean  by  this  to  say  that  I  dissent  from  what  has  fallen  from  the 
rest  of  the  court. 

EsATiNa,  J. — I  also  am  of  opinion  that  the  decision  *of  the  r^ono 
magistrate  was  clearly  right.  He  dismissed  the  summons.  The  ^ 
only  proper  question  for  us,  is,  whether  he  was  right  in  so  doing.  In 
the  first  place,  he  found  that  the  thing  descfibed  in  the  case  was  not 
an '' erection"  within  the  statute.  That  was  a  sufficient  ground  for 
dismissing  the  summons.  In  the  next  place,  he  found  that,  assuming 
that  the  line  laid  down  in  the  plan  by  the  superintending  architect 
was  ''the  general  line  of  buildings"  in  that  row  of  houses,  the  erection 
io  question  was  within  that  line.  Having  these  two  good  reasons  for 
dismissing  the  summons,  the  magistrate  goes  on  to  suggest  a  doubt 
whether  the  general  line  of  buildings  certified  by  the  superintending 
architect  could  in  point  of  law  be  questioned  before  him.  I  entirely 
agree  with  the  rest  of  the  court  that  this  appeal  should  be  dismissed, 
and  with  costs.  Appeial  dismissed,  with  costs. 


WOOD  V.  THE  STOURBBIDGE  RAILWAY  COMPANY. 

April  22. 

L  One  wbo  tutaina  m  priTftto  tad  partieiil«r  iojaiy  from  the  diTeraion  or  obttmctioii  of  m 
pablie  road  by  the  worka  of  a  railway  oompany,  wbioh  diTeraioD  or  obstruetioDy  if  done  without 
tbe  unetion  of  aa  act  of  parliament,  would  give  a  right  of  action,  ia  entitled  to  oompenaation 
ondcT  the  Lands  Olanaea  ConaoUdation  Act,  1845. 

1  One  P.,  the  owner  in  fee  of  an  eatate  called  '<  the  Lyde  Field  eatate,"  baying  annk  a  abaft 
tot  working  ooala  thereunder,  ataked  and  aet  ont  a  road  aoroaa  the  Lyde  Field  eatate  from  a 
ytUie  highway  on  the  weat  to  the  colliery,  and  to  the  eaat  to  another  public  highway.  The  road 
firtm  the  weat  to  the  colliery  being  formed,  but  the  remainder  to  the  eaat  being  only  ataked  out, 
P.  ia  1832  agreed  with  one  A.  for  the  aale  to  him  of  a  piece  of  land  which  waa  deacribed  in  the 
eonTe7aaoe(not  ei^eented  until  the  lat  of  Deoember,  1840,)  aa  being  "bounded  on  the  north  by 
tba  road  leadiog  to  the  aaid  Puraer'a  eoUiery,"  "  together  with  the  free  uae  and  enjoyment  by 
A^  \u  heiia,  appointeea,  tenanta,  and  aaaigna,  of  the  aboT»»mentioned  road  leading  to  the  aaid 
eoilicry  at  all  timea  and  on  all  occaaiona,  he  and  they  contributing  a  proportionate  part  of  the 
•ipeBie  of  keeping  auoh  road  in  repair."  In  1848,  A.  conveyed  thia  piece  of  land,  together 
with  the  right  of  way,  to  the  plaintiflfa  t — 

Held,  that  the  deed  of  1840  conTeyed  to  A*  Jind  hia  aaaigna  the  right  to  uae  the  road  aoroaa 
tba  Ljde  Field  eatate  to  the  ecui  aa  well  aa  to  the  wttt, — though  part  of  it  waa  only  ataked  out 
at  the  time  of  aale. 

3.  In  Deeember,  1854,  P.  eouTeyed  another  piece  of  land  to  the  ptaintiffa,  which  waa  de- 
teribed  in  the  oonreyaace  aa  *'  bounded  on  the  north  by  a  road  laid  out  by  the  aaid  P.  aeroia 
tba  Lyde  Field  eatate  from  a  road  leading  from  the  Lye  Waate  into  the  road  leading  iVom 
I>ndliy  to  Cradley,  together  with  the  free  uae  and  enjoyment  by  the  granteca,  their  heira,  ap- 
jMiataea,  teaanta,  and  aaaigna,  of  the  aboTe-mentioned  road  leading  acroaa  the  aaid  Lyde  Field 
Mtata  at  all  timea  and  on  all  occaaiona,  on  contributing  a  proportionate  part  of  the  expenae  of 
keeping  it  ia  repair."  At  the  date  of  thia  oonyeyanee  the  road  aoroaa  the  Lyde  Field  eatate 
W  been  completely  formed  throughout  ita  whole  length,  but  a  chain  or  bar  had  been  placed 
h  P*  aoroaa  the  road  to  the  eaat  of  the  plaintiiEl'  premiaea,  and  their  right  to  uae  that  part 
of  the  road  waa  oceaaionally  diaputed  by  him : — 

Held,  that,  under  the  deed  of  December,  1854,  the  plaintiffa  acquired  a  right  of  way  over 
tbat  part  of  the  road  acroaa  the  Lyde  Field  eatate  which  lay  to  the  eaat  of  their  premiaea,  for 
ikf  uae  of  the  ptemiaoa  eouTeyed  by  that  deed. 

4.  In  1858,  the  plaintifb  parobaaed  from  one  B.  a  piece  of  land  (abattiag  apoa  the  lead 
•eave^ed  to  A.  by  the  deed  of  Deoember  lat,  1840,)  which  waa  deacribed  in  the  conyeyanee 
M  "  adjoining  at  one  end  thereof  to  a  certain  road  or  highway  leading  from  Cradley  Forge  ta 
Bowlay  Regie."    At  the  tioM  of  thia  parchaae,  the  oaly  mode  of  aoceaa  to  thia  piece  of  laa 
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was  hj  meana  of  an  openiof:  at  the  wast  eorner  upon  the  road  deseribed  in  the  eooTeyaneeu 
B7  an  act  for  the  formation  of  the  Stourbridge  railway,  a  new  road  was  directed  to  be  made  in 
lieu  of  a  portion  of  the  old  road  nambered  4  on  the  plan  deposited  under  the  standing  orders, 
and  that  so  much  of  the  road  nambered  22  thereon  as  should  lie  between  the  point  at  which 
such  new  road  terminated  and  the  point  where  the  road  numbered  4  met  the  road  numbered 
22,  should  oease  to  be  used  as  a  public  highway,  "  without  pr^ndioe  to  the  existing  rights  of 
the  owners  and  occupiers  of  atyoining  lands  mt  all  times  thereafter  to  nse  the  same  for  all 
purposes :" — 

Held,  that  this  resenred  to  the  plain  tiffs  a  right  of  way  to  the  whole  of  their  premises  over 
that  part  of  the  road  numbered  22  which  lay  between  the  new  road  and  the  point  where  the 
road  numbered  4  met  it. 

5.  No  compensation  can  be  claimed  under  the  Lands  Clauses  Consolidation  Act,  1845,  for 
incouTcnience  sustained  from  the  authorised  crossing  on  a  IotoI  of  a  public  road  by  m  railway. 

This  was  a  special  case  stated  for  the  opinion  of  the  court  under 
the  following  circnmstances : — 
♦2231       ^^  ^^  indenture  dated  the  17th  of  April,  1863,  and  *made 

■'  between  Messrs.  George  Wood,  Thomas  Wood,  William  Wood, 
and  Henry  Wood,  of  the  one  part,  and  the  Stourbridge  Bail  way 
Company  of  the  other  part, — after  reciting  that  Messrs.  Wood  alleged, 
that,  in  exercise  of  powers  contained  in  the  act  under  which  the  said 
company  were  authorized  to  construct  a  railway  from  Stourbridge,  in 
the  county  of  Worcester,  to  Old  Hill,  in  the  county  of  Stafford,  being 
The  Stourbridge  Railway  Act,  1860,  the  company  had  by  the  execu- 
tion of  the  works  injuriously  affected  certain  premises  at  Cradley 
Heath,  in  the  parish  of  Rowley  Regis,  belonging  to  the  Messrs. 
Wood,  by  obstructions  placed  on  the  public  highways  leading  to  the 
said  property  during  the  progress  of  the  works  and  since  the  com- 
pletion of  the  works,  and  by  totally  stopping  up  the  said  highways, 
and  depriving  them  of  access  to  their  said  properties,  and  for  which 
^2241   ^^^  promoters  of  the  said  company's  ^undertaking  had  made 

^  them  no  compensation ;  and  that  Messrs.  Wood  on  the  20th  of 
March  last  gave  the  company  notice  in  writing  that  they  required 
them  to  pay  them  compensation  in  respect  of  such  injuriously  affect- 
ing the  premises,  and  that  the  amount  of  their  claim  for  compensation 
by  reason  of  the  premises  was  60002.,  and  further,  that,  unless  the  said 
company  were  willing  to  pay  them  the  amount  of  the  compensation 
so  claimed,  and  entered  into  a  written  agreement  for  that  purpose 
within  twenty-one  days  after  the  receipt  by  the  company  of  such 
notice,  it  was  their  desire  that  the  amount  of  such  compensation 
should  be  settled  by  a  jury  according  to  the  provisions  contained  in 
the  act  or  acts  of  parliament  in  that  case  made  and  provided ;  and 
that,  if  the  said  company  should  fail  to  {>ay  the  said  sum,  or  to  enter 
into  such  written  agreement  as  aforesaid,  they  required  the  company 
within  twenty-one  days  after  the  receipt  of  that  notice  to  issue  their 
warrant  to  tbe  sheriff*  of  the  county  of  Stafford,  or  other  proper 
officer,  to  summon  a  jury  for  settling  the  amount  of  the  said  compen- 
sation ;  and  that  the  company  accordingly  issued  their  warrant  to  the 
sheriff'  of  Staffordshire,  which  had  not  been  executed ;  and  that  the 
sai4  company  disputed  the  right  of  Messrs.  Wood  to  such  compen- 
sation, and  they  and  the  company  had  agreed  to  abandon  the  pro- 
ceedings under  the  warrant,  and  had  agreed  to  refer  the  said  claim  to 
compensation,  and  the  amount  thereof,  to  be  settled  in  manner  there- 
inafter mentioned. — the  said  parties  thereto  covenanted  and  agreed 
with  each  other  that  the  proceedings  under  the  said  warrant  should 
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be  abandoned,  and  that  the  said  claim  of  the  Messrs.  Wood  for  com- 
pensation, and  their  right  thereto,  and  the  amount  thereof,  should  be 
and  the  same  was  thereby  referred  to  the  award  of  a  barrister,  who 
should  be  at  liberty  to,  and  who  at  the  ^request  of  the  said  r«Qo- 
parties  or  either  of  them  should,  state  any  question  or  ques-  ^ 
tions  of  law  on  which  any  of  the  rights  of  the  parties  or  either  of 
them  might  depend  in  his  award  in  the  shape  of  a  special  case  or 
otherwise;  and  that,  if  he  found  it  right  or  convenient  to  do  so,  he 
might  make  an  interlocutory  award  stating  such  questions  and  special 
case,  and  afterwards  make  a  final  award  of  and  concerning  the  matters 
referred  to  him:  And  the  parties  thereby  bound  themselves  to  obey, 
abide  by,  fulfil,  and  keep  such  award,  and  that  those  presents  might 
be  made  a  rale  of  Her  Majesty^s  Court  of  Common  Pleas  at  Westmin- 
ster, on  the  application  of  either  of  the  parties  thereto. 

Upon  the  hearing  of  the  said  reference  before  him,  the  said  parties 
rquested  the  arbitrator  to  state  the  following  case  for  the  opinion  of 
the  court,  pursuant  to  the  power  contained  in  the  said  deed  of  sub- 
mission. 

In  the  year  1832,  Joseph  Purser  was  the  owner  in  fee  simple  of  the 
Lyde  Field  estate,  situate  in  the  parish  of  Rowley  Regis,  in  the  county 
of  Stafford,  which  consisted  of  the  whole  of  the  land  coloured  green 
on  the  plan  A.  annexed  to  this  case,  and  also  of  the  two  pieces  of 
land  coloured  pink  and  yellow  thereon.  The  access  to  this  land  on 
the  west  was  by  means  of  a  road  set  out  for  its  use  under  an  enclosure 
award,  extending  from  the  road  called  the  "Old  Road"  (which  was  a 
pablic  highway  from  the  Lye  Waste  and  Cradley  Forge  to  Rowley 
Regis  and  Dudley)  to  the  point  marked  G.  on  the  said  plan,  running 
between  land  on  the  north  which  belonged  to  one  Taylor,  and  on  the 
south  which  belonged  to  one  Joseph  Billingham ;  and  at  the  end  next 
the  highway  there  was  a  gate  which  was  kept  fiistened  by  Purser, 
and  no  one  else  had  any  right  of  access  by  that  road. 

In  the  year  1832,  Purser  commenced  sinking  a  shaft  to  raise  the 
coals  under  the  said  Lyde  Field  estate,  *at  the  point  marked  r«on^9 
"Purser's  Colliery  "  on  the  said  plan  ;  and,  for  this  purpose,  he  ^ 
made  a  road  from  the  point  G.  across  the  Lyde  Field  estate  to  the  said 
i^pot  where  be  was  sinking  his  shaft,  and  also  staked  and  set  out  a 
roiid  from  that  spot  into  the  public  highway  on  the  east  thereof, 
marked  •*  From  Cradley  to  Dudley"  on  the  said  plan. 

Afterwards,  in  the  year  1832  or  1833,  Purser  agreed  with  Joseph 
Aston  to  sell  him  the  said  piece  of  land  coloured  pink  on  the  said 
plan,  of  which  Aston  at  once  took  possession.  No  conveyance  thereof 
was  executed  till  the  1st  of  December,  1840 ;  on  which  day,  by  an 
indenture  made  between  the  said  Joseph  Purser  of  the  one  part,  and 
the  said  Joseph  Aston  of  the  other  part,  Purser,  in  pursuance  of  the 
VTeement,  conveyed  to  Aston  in  fee-simple  the  said  piece  of  land 
ftJloared  pink,  described  therein  as  "bounded  on  the  north  by  the 
road  leading  to  the  said  "  Joseph  Purser's  Colliery,  "  together  with  the 
free  use  and  enjoyment  by  the  said  Joseph  Aston,  his  heirs,  ap- 
pointees, tenants,  and  assigns,  of  the  above-mentioned  road  leading  to 
the  said  colliery,  at  all  times,  and  on  all  occasions,  he  and  they  con- 
tributing a  proportionate  part  of  the  expense  of  keeping  such  road  in 
repair." 
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At  this  time,  the  shaft  had  been  sunk  to  the  coal,  and  the  said  col- 
liery was  in  full  work,  and  the  said  road  thereto  both  from  the  west 
and  the  east  had  been  formed,  and  was  constantly  used;  but  against 
the  east  end  of  the  said  piece  of  land  so  conveyed,  Purser  put  up  a 
bar  or  chain,  which  at  night  and  on  Sunday  was  kept  closed  and  fast- 
ened by  Purser,  but  it  was  open  from  six  in  the  morning  till  six  at 
night  on  every  day  but  Sunday. 

Aston  afterwards,  in  1846,  conveyed  this  piece  of  land,  together 
with  this  right  of  way,  to  the  claimants,  Messrs.  Wood :  and  it  is  now 
vested  in  them  in  fee ;  *and  they  have  erected  thereon  exten-  r*227 
sive  forges  and  coke- hearths ;  and  the  principal  entrance  to  •• 
their  works  is  situate  at  the  point  markeo  H.  on  the  said  plan.  Pur- 
ser repeatedly  refused  to  permit  Messrs.  Wood  to  use  the  road  east  of 
the  said  bar  or  chain,  and  turned  their  carts  and  wsf^ons  back :  but 
they  contended  they  had  a  right  to  use  it,  and  frequently  used  it, 
nevertheless :  and  conversations  took  place  between  Messrs.  Wood  and 
Mr.  Purser  upon  the  subject.  '* 

By  an  indenture  dated  the  80th  of  December,  1854,  and  made  be- 
tween the  said  Joseph  Purser  of  the  one  part,  and  the  said  Messrs. 
Wood  of  the  other  part.  Purser  conveyed  to  Messrs.  Wood  in  fee  the 
piece  of  land  coloured  yellow  on  the  said  plan,  described  as  bounded 
on  the  north  *'  by  a  road  laid  out  by  the  said  Joseph  Purser  across  the 
Lyde  Field  estate,  from  a  road  leading  from  the  Lye  Waste  into  the 
road  leading  from  Dudley  to  Cradley  ;  together  with  the  free  use  and 
enjoyment  by  the  said  George  Wood,  Thomas  Wood,  William  Wood, 
and  Henry  Wood,  their  heirs,  appointees,  tenants,  and  assigns,  of  the 
above-mentioned  road  leaHing  across  the  said  Lyde  Field  isstate,  at  all 
times  and  on  all  occasions,  on  contributing  a  proportionate  part  of  the 
expense  of  keeping  it  in  repair." 

Purser  kept  up  the  bar  and  chain  as  before,  and  continued  occa- 
sionally to  stop  Messrs.  Wood  from  using  the  road  east  of  the  bar, 
except  by  his  permission  as  above  mentioned. 

Afterwards,  in  1858,  Messrs.  Wocxi  purchased  from  Joseph  Billing- 
ham  the  piece  of  land  and  two  houses  coloured  red  on  the  said  plan  ; 
and  by  an  indenture  dated  the  18th  of  January,  1858,  and  made  be- 
tween the  said  Joseph  Billingham  of  the  one  part,  and  the  said  Messrs. 
Wood  of  the  other  part,  Billingham  conveyed  the  said  piece  of  land 
coloured  red  to  the  ^said  Messrs.  Wood,  in  fee  simple,  de-  r«QOQ 
scribed  therein  as  adjoining  at  one  end  thereof  to  a  certain  road  ^ 
or  highway  leading  from  Cradley  Forge  to  Bowley  Begis :  on  this 
they  also  erected  further  buildings. 

At  the  time  of  this  purchase,  the  only  mode  of  access  to  this  last- 
mentioned  piece  of  land  was  by  means  of  an  opening  at  the  point 
marked  I.  on  the  plan,  from  the  said  road.  Billingham  had  no  right 
of  way  over  the  road  across  Lyde  Field  estate. 

In  the  year  1860,  the  Stourbridge  Railway  Act  was  introduced  into 
parliament;  and  the  plan  marked  B.  is  a  copy  of  so  much  of  the  plan 
deposited  under  the  standing  orders  as  relates  to  the  spot  in  question. 

At  this  time,  and  until  after  the  passing  of  the  act.  Lord  Dudley 
was  tenant  for  life,  under  the  will  of  John  William  Earl  of  Dudley, 
of  the  land  on  each  side  of  the  road  numbered  4,  and  the  whole  of  the 
land  on  the  west  side  of  the  road  numbered  22  on  that  plan  (except 
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so  far  as  the  land  conveyed  by  Billingham  to  Messrs.  Wood  may  be 
said  to  adjoin  it),  and  on  the  east  side  the  said  road  numbered  22  was 
bounded  by  land  part  of  which  on  the  upper  side  next  the  line  of 
railway  belonged  to  one  Hingley,  and,  on  the  lower  side,  extending  to 
the  road  into  Lyde  Field  estate,  belonged  to  one  Taylor. 

That  bill  was  passed  into  a  law; (a)  and,  during  its  progress  through 
the  committee  of  the  House  of  Commons,  section  86  was  introduced, 
by  which  a  new  road  was  directed  to  be  made  in  lieu  of  No.  4,  and 
that  road  was  thenceforth  to  belong  to  Lord  Dudley,  and  it  was  pro- 
vided that  so  much  of  the  road  numbered  22  as  should  lie  between  the 
point  at  which  such  new  road  terminated  and  the  point  where  the 
♦2291  ^^^^  numbered  4  met  the  road  numbered  22,  should  cease  to  be 
^  *U8ed  as  a  public  highway,  **  without  prejudice  to  the  existing 
rights  of  the  owners  and  occupiers  of  adjoining  lands  at  all  times  there- 
after to  use  the  same  for  all  purposes." 

In  1862,  the  railway  company  proceeded  to  make  their  railway  at 
this  spot ;  and  they  made  to  the  satisfaction  of  Lord  Dudley  a  new 
road  marked  blue  on  the  said  plan  A.,  as  a  substitute  for  the  said 
road  numbered  4:  and  they  made  their  railway  in  the  direction  shown 
on  the  said  plan,  crossing  the  road  numbered  22  by  a  level  crossing, 
with  gates  on  the  north  and  south  sides  of  the  railway. 

The  servants  of  the  railway  contractor  and  the  West  Midland  Rail- 
way Company,  who  are  the  lessees  of  the  Stourbridge  Railway  Com- 
pany, and  work  the  Stourbridge  Railway  (but  without  the  knowledge 
or  sanction  of  the  directors  of  the  Stourbridge  Railway  Company), 
thenceforth  stopped  all  conveyances  passing  to  or  from  the  works  of 
Messrs.  Wood  over  the  last-mentioned  part  of  the  road  numbered  22, 
alleging  that  they  were  not  entitled  to  any  right  of  way  to  them  over 
that  part. 

If  Messrs.  Wood  cannot  obtain  access  to  their  works  by  means  of 
this  road,  their  property  in  them  will  be  injuriously  affected  to  a  very 
large  extent:  and,  even  if  they  can  obtain  access  to  them  by  those 
means,  it  will  be  injuriously  aftected  to  some,  but  to  a  much  smaller 
extent,  by  reason  of  the  stoppages  at  the  gates,  and  a  fall  and  rise  at 
the  crossing  of  the  railway,  and  also  by  reason  of  the  distance  by  the 
new  road  being  greater  than  by  the  old  road  No.  4,  to  certain  points. 

Under  these  circumstances,  the  parties  requested  the  arbitrator  to 
state  this  case,  and  the  following  questions  for  the  opinion  of  the 
court : — 

*2801  ^'  "^^^^^^^  Messrs.  Wood  are  persons  whose  property  'is 
^  under  the  above  x^ircumstances  injuriously  aSected,  so  as  to  en- 
title them  to  claim  compensation  under  the  Lands  Clauses  Consolida- 
tion Act,  1845,  and  whether  in  respect  of  the  whole  or  any  and  what 
part  of  the  said  property  ? 

2.  Whether  Messrs.  Wood  have  now  any  right  of  way  to  their 
premises,  or  any  and  what  part  of  them,  over  the  part  of  the  road 
numbered  22  which  lies  between  the  new  road  and  the  point  where 
the  road  numbered  4  met  it? 

8.  Whether,  by  the  conveyance  of  December  1st,  1840,  Joseph 
Aston  obtained,  and  the  Messrs.  Wood  now  have,  any  right  of  way 
over  that  part  of  the  road  across  Lyde  Field  estate  which  lies  to  the 

(o)  The  Stourbridge  Railway  Aot,  1860,  23  A  24  Vict  o.  xeir. 


COMMON  BENCH  REPORTS.    (16  J.  SCOTT.    N.  S.)        280 

east  of  their  premises,  for  the  use  of  that  part  of  their  premises  which 
was  conveyed  by  that  deed  ? 

4.  Whether  by  the  conveyance  of  December  80th,  1854,  the  Messrs. 
Wood  obtained  and  have  now  any  right  of  way  over  that  part  of  the 
road  across  the  Lyde  Field  estate  which  lies  to  the  east  of  their  pre- 
mises, for  the  use  of  any,  and,  if  any,  what  part  of  them  7 

Oray,  Q.  C.  (with  whom  was  ff.  MaUhew$\  for  the  plaintiffs.(a) — 
At  the  time  of  the  passing  of  the  *Stourbridge  Railway  Act,  r^ogi 
1860  (23  &  24  Vict.  c.  xciv.),  the  plaintiffs,  who  are  chain-cable  ^ 
and  anchor  makers,  were  possessed  of  three  pieces  of  land  on  which 
their  works  were  carried  on,  and  which  are  respectively  coloured  red, 
yellow,  and  pink  upon  the  plan.  They  originally  formed  part  of  the 
Lve  Waste,  to  which  the  road  from  Stourbridge  led.  The  road  num- 
bered 4  on  plan  B.  was  a  public  road,  which  the  plaintiffs  had  a  right 
to  use  and  did  use:  the  road  numbered  22  was  an  occupation  way 
which  was  material  to  the  plaintiffs  as  a  means  of  access  to  their  col- 
lieries from  which  coal  was  brought  for  the  purposes  of  their  works. 
Bj  the  works  of  the  Stourbridge  Railway  Company  the  plaintiffs' 
access  to  their  works  by  both  these  roads  was  injuriously  affected,  and 
their  right  to  compensation,  and  its  amount,  were  referred  to  an  arbi- 
trator. It  was  admitted  that  the  plaintiffs  had  been  deprived  of  the 
road  numbered  4:  but  it  was  denied  that  their  use  of  the  road  num- 
bered 22  was  affected;  and  upon  this  part  of  the  case  the  question 
will  be  whether  the  plaintiffs  had  a  right  of  way  to  the  east  or  only  to 
the  west.  The  piece  of  land  coloured  red  was  purchased  by  Messrs. 
Wood  in  1858,  from  one  Billingham.  In  respect  of  that  they  had  no 
right  of  way  along  the  occupation  way  leading  to  Purser's  colliery. 
As  to  the  land  coloured  pink,  their  title  was  derived  under  an  agree- 
ment made  by  one  Purser  in  1882  with  one  Aston.  Prior  to  entering 
into  this  agreement.  Purser  had  commenced  to  sink  a  shaft  to  raise 
the  coals  under  the  Lyde  Field  estate ;  and  for  the  purpose  of  this  col- 
liery he  made  a  road  from  the  point  G.  on  the  plan  A.,  *across  r*03o 
the  Lyde  Field  estate,  to  the  spot  where  he  was  sinking*  the '  ^ 


;  and  he  also  staked  and  set  out  a  road  from  that  spot  eastward 
into  the  public  highway  marked  on  the  plan  "  From  Cradley  to 
Dudley."  The  conveyance  was  not  executea  until  the  1st  of  Decem- 
ber, 1840.  In  it  the  land  was  described  as  *'  bounded  on  the  north  by 
the  road  leading  to  Purser's  colliery;"  and  the  land  was  expressed  to 
be  conveyed  '*  together  with  the  free  use  and  enjoyment  by  Aston,  his 
beirs,  appointees,  tenants,  and  assigns,  of  the  above-mentioned  road 
leading  to  the  said  colliery,  at  all  times  and  on  all  occasions,  he  and 

(a)  The  points  marked  for  argumont  on  the  part  of  the  plain tifia  were  as  follows : — 

'^1.  That  the  whole  of  Messrs.  Wood's  property  is  injuriouslj  affected,  so  as  to  entitle  them 
to  eUtm  eompensation  nader  the  Lands  Clanses  Consolidation  Act,  1845,  under  the  circum- 
ituic«s  BMnttoned  in  the  ease  : 

"2.  That  Messrs.  Wood  have  not  now  any  right  of  way  over  that  part  of  the  road  numbered 
22  which  lies  between  the  new  road  and  the  point  where  the  road  numbered  4  joins  the  road 
Bu&bcred  22 : 

"3.  That,  by  the  eonreyanee  of  the  1st  of  December,  1840,  Mr.  Aston  obtained,  and  Messrs. 
Voed  ROW  have,  a  right  of  way  orer  the  road  across  the  Lyde  Field  estate  from  their  premises, 
to  the  westward  only,  and  not  to  the  eastward  of  those  premises  : 

"4.  That,  by  the  oonTeyaoce  of  the  SOth  of  December,  1854,  Messrs.  Wood  obtained,  and  now 
bsTc,  a  right  of  way  over  the  road  across  the  Lyde  Field  estate  from  their  premises  to  the 
veitwsrd  only,  and  notto  the  eastward  of  those  premises." 
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they  contributing  a  proportionate  part  of  the  expense  of  keeping  such 
road  in  repair."  This  deed,  it  is  submitted,  is  to  be  construed  by 
the  state  of  things  existing  at  the  time  of  the  agreement  in  1832.  At 
that  time  the  road  was  only  formed  from  the  west  to  the  colliery.  It 
is  true,  a  road  had  been  staked  out  to  the  eastward  of  the  colliery : 
but  the  grant  did  not  extend  to  that.  On  the  80th  of  December,  1854, 
Purser  conveyed  to  Messrs.  Wood  in  fee  the  piece  of  land  coloured 
yellow,  which  is  described  as  bounded  on  the  north  by  a  road  laid 
out  by  Purser  across  the  Lyde  Field  estate  from  a  road  leading  from 
the  Lye  Waste  into  the  road  leading  from  Dudley  to  Cradley ;  together 
with  the  free  use  and  enjoyment  by  Messrs.  Wood,  their  heirs,  ap- 
pointees, tenants,  and  assigns,  of  the  above-mentioned  road  leading 
across  the  said  Lyde  Field  estate,  at  all  times  and  on  all  occasions/' 
&c.  That,  it  is  submitted,  is  only  a  grant  of  a  road  from  the  west  to 
the  works  of  the  plaintiffs.  [Willes,  J. — The  "  road  across  the  Lyde 
Field  estate "  means  the  whole  road.  Byl£S,  J. — The  whole  of  the 
road  was  completely  formed  at  the  date  of  this  conveyance.]  The 
words  "  across  the  Lyde  Field  estate  "  are  merely  words  of  description 
of  the  road  which  Purser  had  laid  out.  The  arbitrator  finds  that  the 
*2S31  *^^^  ^"^  chain  which  Purser  had  placed  at  the  east  of  this  road 
^  were  still  kept  up.  [Bylss,  J. — The  putting  up  of  bars  and 
chains  is  not  so  material  in  the  case  of  a  private  or  occupation  way  : 
in  the  majority  of  cases  they  are  only  put  up  for  the  purpose  of  exclud- 
ing  a  claim  of  right  by  the  public]  In  1858,  Messrs.  Wood  pur- 
chased from  Dillingham  the  piece  of  land  coloured  red  on  the  plan, 
which  was  described  in  the  conveyance  as  adjoining  at  one  end  thereof 
to  a  certain  road  or  highway  leading  from  Cradley  Forge  to  Rowley 
Begis.  The  only  mode  of  access  to  this  land  at  the  time  was  by 
means  of  an  opening  at  the  point  marked  I.  on  the  plan  from  the  road. 
Billinghara  had  no  right  of  way  over  the  road  across  the  Lyde  Field 
estate.  It  is  admitted  that  the  road  numbered  4  is  closed :  and  it  is 
submitted  that  the  effect  of  the  S6th  section  of  the  Stourbridge  Rail- 
way Act,  1860,  is,  to  deprive  the  plaintiffs  (as  to  the  red)  of  the  road 
numbered  22  also.  That  section  enacts,  "  that,  instead  of  the  proposed 
diversion  of  the  public  road  numbered  4  in  the  parish  of  Rowley 
Regis,  as  shown  on  the  deposited  plans,  it  shall  be  lawful  for  the  com- 
pany to  make  and  they  shall  make  a  new  road  over  the  lands  of  which 
the  said  Earl  of  Dudley  is  tenant  for  life  under  the  said  will  of  the 
said  John  William  Earl  of  Dudley,  in  a  direction  and  manner  to  be 
determined  by  the  said  William  Earl  of  Dudley,  or  other  the  person 
or  persons  for  the  time  being  entitled  under  the  will  of  John  William 
Earl  of  Dudley,  deceased,  and  so  that  such  new  road  shall  not  cross 
the  railway ;  and  such  new  road  shall  be  of  the  clear  width  of  thirty 
feet,  and  as  to  the  levels  thereof  shall  be  constructed  both  as  regards 
the  siding  secondly  above  mentioned  and  otherwise  to  the  reasonable 
satisfaction  of  the  said  Earl  of  Dudley  or  other  the  person  or  persons 
for  the  time  being  entitled  as  aforesaid;  and  after  the  completion  of 

*2341  ^^^^  ^^^  ^^^^  *^^^  present  road  numbered  4  as  aforesaid,  so 
-'  far  as  the  same  is  shown  on  the  said  plans  so  deposited  as 
aforesaid,  shall  vest  in  the  said  Earl  of  Dudley  and  other  the  person 
or  persons  entitled  under  the  will  of  the  said  John  William  Earl  of 
Dudley,  for  the  same  estate  and  interest  as  he  and  they  respectively 
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have  in  the  land  on  either  side  of  the  present  road,  but  shall  not  bo 
thereafter  nsed  as  a  private  road ;  and  so  much  of  the  road  numbered 
22  in  the  parish  of  Rowley  Regis  as  will  lie  between  the  point  at 
which  sQch  diverted  road  shall  terminate  as  aforesaid  and  the  point  at 
which  the  said  road  numbered  4  as  aforesaid  now  joins  it,  shall  thence- 
forth cease  to  be  used  as  a  public  highway,  without  prejudice  to  the 
existing  rights  of  the  owners  and  occupiers  of  adjoining  lands  at  all 
times  thereafter  to  use  the  same  for  all  purposes."  The  question  is, 
whether  the  owner  or  occupier  of  the  piece  of  land  coloured  red  is  the 
owner  or  occupier  of  land  adjoining  to  the  road  numbered  22.  It  is 
sabmitted  that  it  adjoins  No.  4,  and  not  No.  22,  and  therefore  the 
right  is  taken  away.  The.only  remaining  question  is  the  first,  viz., 
whether  Messrs.  Wood  are  persons  whose  property  is  under  the  cir- 
camstances  "  injuriously  affected,"  so  as  to  entitle  them  to  claim  com- 
pensation under  the  Lands  Clauses  Consolidation  Act,  1845, — and 
whether  in  respect  of  the  whole  or  what  part  of  their  property.  In 
any  view  of  the  case  they  clearly  are.  A  public  road  is  closed  against 
them :  and  it  is  now  clearly  settled,  that,  where  an  individual  sustains 
a  private  and  particular  injury  from  the  obstruction  of  access  by  the 
public  to  his  shop,  or  from  interruption  to  his  business  by  the  stop- 
ping up  or  diversion  of  a  road,  he  is  entitled  to  maintain  an  action 
where  the  act  is  not  done  with  the  sanction  of  an  act  of  parliament, 
and  to  compensation  under  the  Lands  Clauses  Consolidation  Act,  1845, 
where  it  is :  Wilks  v.  The  *Hungerford  Market  Company,  2  N.  r*oQf; 
C.  281,  2  Scott  446 ;  Glover  v.  The  North  Staffordshire  Railway  ^  ^^^ 
Company,16  Q.  B.  912  (E.  C.  L.  R.  vol.  71);  Chamberlain  v.  The  West 
End  of  London  and  Crystal  Palace  Company,  2  Best  &  Smith  605  (E.  C. 
L.R.  vol.  110);  Senior  v.  The  Metropolitan  Railway  Company,  82  Law, 
J.,  Ejcch.  225 ;  In  re  Newbold  and  The  Metropolitan  Railway  Com- 
paoy,  14  C.  B.  N.  S.  405  (E.  C.  L.  R.  vol.  108).  It  is  plain  from  the 
statements  in  the  case  that  the  plaintiffs  here  are  injuriously  affected 
as  to  the  whole  of  their  property.  [Erle,  C.  J. — ^The  Plaintiffs  are 
tenants  in  fee  of  three  several  pieces  of  land,  coloured  respectively 
red,  pink,  and  yellow.  If  they  have  the  right  of  way  in  respect  of  the 
red,  have  they  not  the  right  in  respect  of  the  pink  and  yellow  also  7] 
The  yellow  and  pink  are  held  under  distinct  titles:  they  are  not  lands 
*' adjoining."  The  fact  of  their  belonging  to  the  same  owner  as  the 
red,  does  not  make  them  adjoin. 
HuddUsUm,  Q.  C.  (with  whom  was  Davis),  for  the  defendant8.(a) — 

(a)  Th«  pointa  marked  for  argnment  on  the  part  of  the  defendanta  were  ai  follows  : — 

**  1.  That  the  claimants  are  not  persons  whose  property  has  heen  i^jurionsly  affected,  so  as 
to  eatiile  them  to  compensation  in  respect  of  any  part  of  the  property : 

"  1  That  the  daimaata^are  owners  and  oecupiera  of  '  ad(|oiniDg  lands'  within  the  meaning  of 
the  saving  elaose  in  s.  36  of  the  special  act : 

"  3.  That,  if  the  claimants  are  not  owners  or  occnpiers  of  lands  adjoining  the  road,  they  are  not 
perwos  whose  property  has  been  injarioasly  affected,  so  as  to  entitle  them  to  compensation  : 

"  4.  That  the  compulsory  snbstitntion  of  the  new  road,  as  mentioned  in  s.  30  of  the  special 
act,  was  the  agreed  satisfaction  to  all  persons  interested  for  all  injury  aoeming  to  property  by 
iMsoa  of  the  interference  by  the  company  with  the  roads  numbered  4  and  22  on  the  plan 
Marked  B.  annexed  to  the  case  : 

"5.  That  the  damage  resulting  to  the  property  by  reason  of  gates  at  the  IcTcl  crossing,  and 
•f  the  fall  and  rise  of  the  road  at  the  crossing,  and  by  reason  of  the  distance  being  increased 
ta  certain  points,  ia  of  too  remote  a  character  on  which  to  found  a  claim  for  eompenaation : 
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*2361  r^*^^»  ^'  J'  -^^  ^  ^^^  piece  of  land  *coloured  yellow,  the 
-'  matter  seems  to  be  very  clear.  As  to  the  road  numbered  22, 
the  right  of  way  remains,  and  therefore  the  plaintiflis  have  sustained 
no  damage  as  to  that.  The  difficulty  is  as  to  the  road  numbered  4 
and  the  land  coloured  pink.]  As  to  the  land  coloured  pink,  the  qaes* 
tion  is,  whether  by  the  conveyance  of  December  1st,  1840,  Aston  ob- 
tained, and  the  plaintiffs  now  have,  any  right  of  way  over  that  part  of 
the  road  across  Lyde  Field  estate  which  lies  to  the  east  of  their  pre- 
mises, for  the  use  of  that  part  of  their  premises  which  was  conveyed  by 
that  deed.  The  facts  are  these : — In  1882,  Purser,  who  was  the  owner 
in  fee  simple  of  the  Lyde  Field  estate,  commenced  sinking  a  shaft  to 
raise  the  coals  under  that  estate,  and  for  that  purpose  he  made  a  road 
from  the  point  G.  on  plan  A.  (on  the  west)  to  the  spot  where  he  was 
sinking  the  shaft ;  and  he  also  staked  and  set  out  a  road  (or  a  continu- 
ation of  that  road)  from  the  shaft  eastward  to  the  public  highway  lead- 
ing from  Cradley  to  Dudley.  This  being  the  state  of  things,  Purser 
shortly  afterwards  agreed  with  Aston  to  sell  him  the  piece  of  land 
coloured  pink.  In  the  conveyance,  which  was  not  executed  until  the 
1st  of  December,  1840,  the  land  was  described  as  "  bounded  on  the 
*2S71  ^^^^^  ^y  ^^®  ^^^^  ^leading  to  Purser's  Colliery,"  "together 
^  with  the  free  use  and  enjoyment  by  the  said  J.  Aston,  his  heirs, 
appointees,  tenants,  and  assigns,  of  the  above-mentioned  road  leading 
to  the  said  colliery,  at  all  times,  and  on  all  occasions,"  &c.  At  the 
date  of  the  conveyance,  the  shaft  had  been  sunk  to  the  coal,  and  the 
colliery  was  in  full  work  ;  and  the  road  thereto  both  from  the  toest  and 
the  east  had  been  formed  and  was  constantly  used :  but  Purser  put  up 
a  bar  or  chain  against  the  east  end  of  the  piece  of  land  so  conveyed  to 
Aston,  and  occasionally  disputed  the  right  of  the  plaintifis  (who  in 
1846  purchased  Aston's  interest)  to  use  that  portion  of  the  road  which 
led  to  the  east.  The  question  is,  whether  the  right  of  way  conveyed 
by  the  deed  of  1840  was  not  a  right  to  use  the  road  to  the  eastward  as 
well  as  to  the  westward.  It  leads  to  the  colliery  from  the  Lye  Waste 
on  the  one  side,  and  to  the  colliery  from  the  Cradley  and  Dudley  road 
on  the  other.  [Btles,  J. — Are  they  not  two  roads  ?  Fleet  Street  is 
the  road  leading  to  Temple  Bar  from  the  east :  the  Strand  is  the  road 
leading  to  Temple  Bar  from  the  west.  If  the  parties  had  intended 
that  a  right  of  way  over  the  road  at  both  sides  should  pass,  would  they 
not  have  said  so?]  Take  Exeter  Hall, — the  Strand  is  the  road  lead- 
ing to  that  building  from  either  way.  Then,  if  the  red  adjoins  the 
road  numbered  22,  the  Messrs.  Wood  have  access  thereto  through  No. 
22.  [Erls,  C.  J. — The  loss  of  the  road  numbered  4  causes  them  to  go 
a  long  way  round:  as  to  that  the  plaintiffs  are  clearly  entitled  to  oon^- 
pensation.]  If  the  closing  words  of  s.  86  of  the  23  &  24  Vict,  a  xci  v. 
override  22  and  4,  Messrs.  Wood  have  still  a  private  right  of  way 
over  it;  for,  it  provides  that  "so  much  of  the  road  numbered  22  as 

"  6.  That  the  damage  mentioned  in  the  preceding  point  ii  damage  incident  to  the  nier  of  the 
road  by  all  persons : 

"  7.  That  the  claimants  hare  a  right  of  way  by  grant  oyer  the  road  aorois  Lyde  Field  estate 
to  the  east  of  their  premises  : 

**  8.  That  such  right  of  way  as  is  mentioned  in  the  last  preceding  point  was  granted  as  weU 
by  the  deed  of  December  Ist,  18^0,  as  by  the  deed  of  December  30th,  1854 : 

"  9.  That  the  claimants  hare  a  way  of  necessity  orer  the  road  'mentioned  in  the  seTcnth 
point." 
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should  lie  between  the  point  at  which  such  new  road  terminated  and 
the  point  where  the  road  nnrobered  4  met  the  road  numbered  22, 
^should  cease  to  be  used  as  a  public  highway^  without  prejudice  r^noo 
to  the  existing  rights  of  the  owners  and  occupiers  of  adjoining  •■ 
lands  at  all  times  thereafter  to  use  the  same  for  all  purposes.''  [Erle, 
C.J. — I  believe  we  are  all  of  opinion  that  the  plaintiffs  are  entitled  to 
compensation  in  respect  of  such  damage  as  they  have  sustained  from 
the  loss  of  the  road  numbered  4  as  would  constitute  a  cause  of  action 
against  the  company  if  they  had  stopped  that  way  without  the  sanc- 
tion of  an  act  of  parliament.  As  to  the  land  coloured  yellow,  the 
plaintiffs  have  a  clear  right  of  way  to  the  east  as  well  as  to  the  west. 
With  respect  to  the  piece  of  land  coloured  pink,  there  is  some  little 
doubt  whether  the  right  exists  both  ways.  A  private  road  must  be 
in  reason  for  the  purpose  of  getting  to  a  public  highway.] 

GVay,  in  reply, — The  road  mentioned  in  the  deeds  of  1840  and 
1854  is  merely  the  northern  boundary  of  the  lands  conveyed,  and 
gives  the  right  to  the  westward  only.  [Erlb,  C.J. — Since  the  making 
of  the  railway,  you  have  neither  more  nor  less  than  you  had  before. 
In  respect  of  the  diversion  at  No.  4,  you  are  entitled  to  compensation. 
Grossing  on  a  level  is  not  the  subject  of  compensation :  Caledonian 
Railway  Company  v,  Ogilvy,  2  Macq.  229.]  By  the  act  of  parliament, 
we  have  No.  22  only  as  a  private  way, 

Erlb,  C.  J. — As  to'  the  first  and  second  questions  submitted  to  us 
upon  this  special  case,  I  am  of  opinion  that  the  Messrs.  Wood  are 
persons  whose  property  is  injuriously  affected  by  the  company's 
works,  so  as  to  entitle  them  to  compensation  under  the  Lands  Clauses 
Consolidation  Act,  1845.  They  are  clearly  entitled  to  compensation 
in  respect  of  the  stoppage  of  the  road  numbered  4,  if  the  case  falls 
within  the  principle  of  *Chamberlain  v.  The  West  End  of  r^ogg 
London  and  Crystal  Palace  Railway  Company,  2  Best  &  Smith*  ^ 
605  (E.  C.  L.  B.  vol.  110),  that  is,  if  they  have  sustained  a  private  and 

C articular  injury  by  that  stoppage,  in  respect  of  which  they  might 
ave  maintained  an  action  against  the  company  if  it  had  not  been 
done  under  the  sanction  of  an  act  of  parliament.  If  the  inconvenience 
or  annoyance  which  they  sustain  is  such  only  as  is  common  to  all 
the  Queen's  subjects,  no  action  would  lie,  and  the  case  therefore  is 
not  one  for  compensation  under  the  act  of  parliament.  As  No.  4  led 
from  No.  8  to  other  property  of  Messrs.  Wood,  and  they  have  lost 
the  convenient  communication  therewith,  they  are  entitled  to  compen- 
sation. As  to  No.  22  it  has  ceased  to  be  a  public  road,  but  **  without 
prejudice  to  the  existing  rights  of  the  owners  and  occupiers  of  adjoin- 
ing lands  at  all  times  hereafter  to  use  the  same  for  all  purposes.^' 
Those  words  save  to  the  Messrs.  Wood  as  adjoining  owners  the  right 
they  had.  It  was  a  public  right  of  way  before,  and  they  have  it  still. 
As  to  the  crossing  on  a  level,  that  is  not  a  subject  of  compensation, 
according  to  the  decision  of  the  House  of  Lords  in  The  Caledonian 
Hailway  Company  v.  Ogilvy,  2  Macq.  229:  it  is  an  inconvenience 
which  is  common  to  all  the  Queen^s  subjects,  and  one  for  which  no 
particular  or  individual  remedy  exists.  This  disposes  of  the  first  and 
second  questions. 

The  third  question  is,  whether  by  the  conveyance  of  the  1st  ol 
December,  1840|  Mr.  Aston  obtainedl,  and  Messrs.  Wood  now  have, 
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any  right  of  way  over  that  part  of  the  road  across  Lyde  Field  estate 
which  lies  to  the  east  of  their  premises,  for  the  use  of  that  part  of 
their  premises  which  was  conveyed  by  that  deed.  My  constraction 
of  the  grant  is,  that  it  gave  to  Aston  and  his  assigns  one  right  of  way 
over  the  whole  of  Purser's  road  to  the  east  and  to  the  west  until  they 
*2401  ^"^®  ^^  ^  *public  road.  As  to  this,  the  facts  are,  that,  in  1882, 
-'  Purser  commenced  sinking  a  shaft  to  raise  coals  nnder  the 
Lyde  Field  estate  at  the  point  marked  **  Purser's  Colliery"  on  the 
plan  ;  and  for  this  purpose  he  made  a  road  from  the  point  G.  across 
the  Lyde  Field  estate  to  the  spot  where  he  was  sinking  his  shaft,  and 
also  staked  and  set  out  a  road  from  that  spot  into  the  public  hightoay  on 
the  east  thereof,  marked  "  From  Cradley  to  Dudley"  on  the  plan.  In 
1832  or  1833,  Purser  agreed  to  sell  to  Aston  the  piece  of  land  coloured 
pink  on  the  plan  ;  and  in  the  conveyance,  which  was  executed  on  the 
1st  of  December,  1840,  the  .subject  of  the  grant  was  described  as 
**  bounded  on  the  north  by  the  road  leading  to  Purser's  Colliery,  to- 
gether with  the  free  use  and  enjoyment  by  Aston,  his  heirs,  appointees, 
tenants,  and  assigns,  of  the  above-mentioned  road  leading  to  the  said 
colliert/j  at  all  times  and  on  all  occasions,  he  and  they  contributing  a 
proportionate  part  of  the  expense  of  keeping  such  road  in  repair." 
To  my  mind,  when  a  road  is  staked  out  for  the  purpose  of  passage,  it 
is  as  much  a  road  as  if  properly  formed  and  made  with  granite  or 
flint.  At  the  time  of  the  conveyance  in  1840,  the  road  had  been 
made  both  from  the  west  and  east:  but  I  agree  that  the  construction 
is  to  be  the  same  as  if  the  conveyance  had  been  executed  in  1882. 
Mr.  Gray  contends  that  the  words  of  the  grant  gave  Aston  and  his 
assigns  a  right  of  way  only  along  so  much  of  the  road  as  leads  west- 
ward to  a  public  road.  But,  if  I  had  been  the  purchaser  of  the  land 
coloured  pink,  and  was  informed  that  I  was  entitled  to  use  the  road 
leading  to  the  colliery,  I  should  have  been  very  much  surprised  if 
told  that  my  right  of  way  was  limited  to  a  user  of  it  to  the  west- 
ward. If  you  may  go  eastward  to  the  colliery,  you  may  go  eastward 
to  the  public  road.  I  think  the  whole  was  one  road,  not  two.  Purser 
*2411  ^^^  ^  colliery  lying  between  the  public  road  ^leading  from 
^  Cradley  to  Dudley  and  another  public  road  leading  to  the 
road  from  Stourbridge  to  Brierly  Hill.  He  sets  out  a  way  from  the 
one  to  the  other  to  his  colliery,  and  grants  to  Aston  and  his  tenants 
and  assigns  a  right  to  use  that  road.  This  clearly  gives  the  right  to 
go  either  way. 

The  fourth  question  is,  whether  by  the  conveyance  of  December 
80th,  1854,  Messrs.  Wood  obtained  and  have  now  any  right  of  way 
over  that  part  of  the  road  across  the  Lyde  Field  estate  which  lies  to 
the  east  of  their  premises  for  the  use  of  any,  and,  if  any,  what  part  of 
them.  This  question  applies  to  the  piece  of  land  coloured  yellow  in 
the  plan  A.  As  to  this,  the  conveyance  is  to  my  mind  clear.  The 
land  is  described  as  bounded  on  the  north  ^'  by  a  road  laid  out  by 
Purser  across  the  Lyde  Field  estate  from  a  road  leading  from  the  Lye 
Waste  into  the  road  leading  from  Dudley  to  Cradley,  together  with 
the  free  use  and  enjoyment  by  the  said  George  Wood,  ko.,  their  heirs, 
appointees,  tenants,  and  assigns,  of  the  above-mentioned  road  leading 
across  the  said  Lyde  Field  estate,  at  all  times  and  on  all  occasions,  on 
contributing  a  proportionate  part  of  the  expense  of  keeping  it  in 
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repair."  That  is  in  substance  a  right  of  way  across  the  Lyde  Field 
estate  into  the  Dudley  and  Cradley  road.  From  the  pink  and  yellow, 
therefore,  there  is  a  right  of  way  reserved  to  Messrs.  Wood  to  the 
eastward. 

WiLLBS,  J. — I  am  of  the  same  opinion.  The  first  question  is, 
whether  the  plaintiffs  are  entitled  to  compensation  in  respect  of  the 
loss  of  the  road  numbered  4,  by  which  they  could  more  conveniently 
and  in  a  shorter  time  go  about  their  business.  I  am  clearly  of  opin- 
ion that  that  is  the  proper  subject  of  compensation  under  the  statute. 
As  to  the  second  question,  I  am  of  opinion  that  Messrs.  Wood  have  a 
right  of  way  to  *their  premises  over  the  part  of  the  road  num-  r*o4o 
bered  22  which  lies  between  the  new  road  and  the  point  where  *- 
the  road  numbered  4  meets  it.  They  have  a  right  to  go  to  and  from 
their  land  generally.  The  word  "adjoining"  in  s.  86  of  the  Stour- 
bridge Bailway  Act,  1860,  is  not  confined  to  *'at  the  side  of." 
Whether  it  extends  to  the  red  may  well  be  tested  by  seeing  what 
Lord  Dudley  geta  By  s.  86  the  company  are  empowered  to  make  a 
new  road  over  the  lands  of  Lord  Dudley  ;  and  the  section  goes  on  to 
enact,  that,  "  after  the  completion  of  the  said  new  road,  the  present 
road  numbered  4  as  aforesaid,  so  far  as  the  same  is  shown  on  the  said 
plans  BO  deposited  as  aforesaid,  shall  vest  in  the  said  Earl  of  Dudley, 
&c,  for  the  same  estate  and  interest  as  he  and  they  respectively  have 
in  the  land  on  either  side  of  the  present  road,  but  shall  not  be  there- 
after used  as  a  public  road ;  and  so  much  of  the  road  numbered  22  in 
the  parish  of  Bowley  Regis  as  will  lie  between  the  point  at  which 
such  diverted  road  shall  terminate  as  aforesaid  and  the  point  at  which 
the  said  road  numbered  4  as  aforesaid  now  joins  it,  shall  thenceforth 
cease  to  be  used  as  a  public  highway,  without  prejudice  to  the  exist* 
ing  rights  of  the  owners  and  occupiers  of  adjoining  lands  at  all  times 
thereafter,  to  use  the  same  for  all  purposes."  Thus  the  road  numbered 
22  continues  on  till  the  red  portion  of  Messrs.  Wood^s  land  abuts  upon 
it.  They  therefore  have  a  right  to  the  use  of  it  for  the  red,  and  also 
for  their  other  contiguous  land.  As  to  the  third  question, — whether 
by  the  conveyance  of  December  1st,  1840,  Aston  obtained,  and  the 
Messrs.  Wood  now  have,  any  right  of  way  over  that  part  of  the  road 
across  Lyde  Field  estate  which  lies  to  the  east  of  their  premises,  for 
the  use  of  that  part  of  their  premises  which  was  conveyed  by  that 
deed, — I  must  admit  that  that  is  a  question  of  some  nicety.  Where 
•you  find  in  a  conveyance  a  way  granted  in  general  terms,  you  r^oAo 
must  of  necessity  hold  that  the  use  of  the  way  in  any  manner  ^ 
in  which  it  could  be  used  is  granted  by  the  conveyance.  The  only 
question  for  consideration  here  is,  whether  that  portion  of  the  road 
which  was  only  staked  out  at  the  date  of  the  agreement  in  1882  is  to 
be  taken  to  be  included  in  the  conveyance  of  1840.  It  would  seem 
that,  in  1832,  Purser  had  completely  appropriated  a  strip  of  land  for 
a  TotA  leading  to  his  colliery.  Part  of  it  was  completely  formed ;  the 
remainder  only  staked  out.  Now,  with  reference  to  a  private  road, 
the  only  definition  you  can  give  of  it,  is,  a  strip  of  land  appropriated 
to  the  purposes  of  passage  from  one  point  to  another:  nothing  more 
is  necessary  to  make  a  private  way.  If  appropriated  throughout  its 
length,  though  not  formed,  it  is  still  a  way.  Assuming  that  the  whole 
had  been  staked  out  only,  would  the  conveyance  be  therefore  inope- 
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rative?  Clearly  not.  Then,  look  at  the  conveyance:  the  piece  of 
land  is  described  as  *'  bounded  on  the  north  by  the  road  leading  to 
the  said  Joseph  Purser's  colliery  ;"  and  then  the  deed  goes  on, — **  to- 
gether with  the  free  use  and  enjoyment  by  the  said  Joseph  Aston,  his 
heirs,  appointees,  tenants,  and  assigns,  of  the  above-mentioJied  road  lead- 
ing to  the  said  colUery^^^  &o.  Does  that  limit  the  right  to  use  the  road 
to  the  west?  I  apprehend  it  does  not.  Both  parts  of  the  road,  from 
the  east  and  from  the  west,  ''  lead  to"  the  colliery.  The  right  may  be 
limited,  as  in  Henning  v.  Burnett,  8  Exch.  187.  But  here  the  only 
special  words  applying  to  the  road  or  the  use  of  it,  are,  the  words 
'*  leading  to  the  said  colliery."  That,  I  think,  sufficiently  establishes 
the  right  over  each  part,  and  therefore  the  whole  is  appropriated. 
This  is  &  fortiori  as  to  the  yellow. 

*2441  Byles,  J. — I  am  of  the  same  opinion.  I  never  felt  *any 
-'  difficulty  as  to  Messrs.  Wood's  right  to  compensation  under 
the  Lands  Clauses  Consolidation  Act  for  the  obstruction  of  the  more 
convenient  access  to  their  works.  Nor  have  I  felt  any  doubt  as  to 
the  portions  of  land  coloured  yellow  and  red.  I  have  entertained 
some  doubt  as  to  the  land  coloured  pink;  but  not  sufficient  to  induce 
me  to  differ  from  the  rest  of  the  court. 

Keating,  J. — I  concur  with  my  Lord  and  my  Brother  Willes  as  to 
all  the  questions  submitted  to  us.  Judgment  accordingly  .(a) 

(a)  The  rule  was  nltimately  drawn  up  as  follows ; — <*1.  That  Messrs.  Wood  are  poraona 
whose  property  is  under  the  circa mstanoes  injoriously  affected  so  as  to  entitle  them  to  com- 
pensation under  the  Lands  Clauses  Consolidation  Act,  1845,  in  respect  of  the  whole  of  their 
property  referred  to  in  the  said  case.  2.  That  the  said  Messrs.  Wood  baye  now  a  right  of  waj 
to  the  whole  of  their  premises  orer  the  part  of  the  road  numbered  22  which  lies  between  the 
new  road  and  the  point  where  the  road  numbered  4  meets  it.  3.  That,  by  the  conreyanoe  of 
the  Ist  of  December,  1840,  Joseph  Aston  obtained  and  Messrs.  Wood  now  baye  a  right  of  waj 
OTcr  that  part  of  the  road  across  Lyde  Field  estate  which  lies  to  the  east  of  their  premises,  for 
the  use  of  that  part  of  their  premises  which  was  conveyed  by  that  deed.  4.  That,  by  the  con- 
yeyance  of  December  30th,  1854,  the  Messrs.  Wood  obtained  and  haye  now  a  right  of  way  oyer 
that  part  of  the  road  across  the  Lyde  Field  estate  which  lies  to  the  east  of  their  premises,  for 
the  use  of  the  premises  conyeyed  by  that  deed." 

An  award  was  afterwards  made  by  the  arbitrator  assessing  the  oomponsalion  dne  to  Maaart. 
Wood  in  accordance  with  the  abore  judgment. 


♦oAKi  *STRICK  and  Others  v.  THE  SWANSEA  CANAL  COM- 
^*°J  PANY.    April  ib. 

By  a  canal  aet  the  company  of  proprietors  were  entitled  to  demand  a  fixed  snm  for  goods 
carried  upon  any  part  of  the  canal,  "  which  said  respectire  rates  should  be  equal  throughout 
the  whole  length  of  the  said  intended  canal."  By  a  subsequent  publio  aet,  SAO  Viet.  e.  28, 
proprietors  of  canals  were  empowered  from  time  to  time  to  alter  or  vary  the  tolls  granted  to 
them,  **  either  upon  the  whole  or  for  any  particular  portion  or  portions  of  such  canals,  aceord- 
ing  to  local  circumstances^  or  the  quantity  of  traffic,  or  otherwise,  as  they  should  thinlc  fit," — 
with  a  proviso  that  such  tolls  were  to  be  charged  equally  to  all  persons,  and  after  the  same 
rate,  whether  per  mile,  or  per  ton  per  mile,  in  respect  of  all  boats,  Ac,  of  the  like  description 
passing  along  or  using  the  same  portion  of  the  canal,  and  all  goods,  Ae.,  of  the  like  description 
conveyed  or  propelled  in  a  like  boat,  Ao.,  passing  along  or  using  fAe  same  partxom  of  the  s«id 
canal,  Ac,  under  ik€  lik*  nrcum9tane«9,  Ac. : — 

Held,  that  it  was  competent  to  the  company  to  take  a  proportionably  less  toll  per  ton  per 
mile  for  goods  carried  a  given  distance  (Ave  miles)  along  any  part  of  the  canal,  than  for  goods 
oarried  less  than  that  distance. 

Also,  that  it  was  eompetent  to  the  company  to  agree  to  carry  at  a  lower  rate  for  a  particttlar 
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indiridaa],  ia  eonsideration  of  a  large  gaaranteed  minimum  toll,  in  order  to  enable  them  to 
tiller  ioto  a  sneeeecfal  eompetitioo  with  a  riral  line  of  railway. 

This  was  an  action  brought  by  the  plain tifiB  to  recover  back  from 
the  defendants  the  sum  of  99Z.  Ids.  Id.  paid  by  the  plaintifis  under 
protest,  and  alleged  by  them  to  be  in  excess  of  the  sum  due  and  paya- 
ble by  them  to  the  defendants  for  rates  or  tolls  for  the  carriage  of 
coals  on  the  Swansea  Canal,  as  hereinafter  mentioned.  The  follow- 
ing case  was  stated  under  a  judge's  order  for  the  opinion  of  the 
court: — 

1.  The  Swansea  Canal  Company  was  incorporated  by  an  act  of  par- 
liament of  the  34  G.  8,  ccix..  which  authorized  the  construction  and 
maintenance  of  a  navigable  canal  from  the  town  of  Swansea,  in  the 
county  of  Glamorgan,  to  the  parish  of  Ystradguulais,  in  the  county  of 
Brecon,  and,  in  consideration  thereof,  the  taking,  receiving,  ana  re- 
covering to  and  for  the  use  and  benefit  of  the  company  of  proprietors 
therein  named  of  the  several  rates  thereinafter  mentioned  for  the  car- 
riage and  conveyance  of  all  coal,  stone,  timber,  merchandise,  and 
other  goods,  matters,  and  things  which  should  be  carried  or  conveyed 
upon  any  part  of  the  said  canal,  that  is  to  say,  a  fixed  rate  per  ton  per 
mile  varying  in  amount  according  to  the  description  of  goods  so  car- 
ried or  conveyed.  And  by  the  67th  section  of  the  act  it  was  provided, 
that  the  said  respective  rates  should  be  equal  throughout  the  whole 
length  of  the  said  intended  canal;  and  that  *the  said  company  r^^Aa 
of  proprietors  should  have  full  power  from  time  to  time  at  any  ^ 
general  assembly  to  lower  or  reduce  all  or  any  of  the  said  rates,  and 
again  to  raise  the  same,  but  so  as  not  to  exceed  the  several  rates  men- 
tioned in  the  said  act. 

2.  The  maximum  rate  mentioned  in  the  act  for  the  carriage  of  coal 
upon  the  said  canal  is  l^d,  per  ton  per  mile. 

3.  Under  the  powers  of  this  act  the  canal  was  made,  and  has  ever 
since  been  and  is  now  maintained  and  very  extensively  used  for  the 
carriage  of  coals  and  other  minerals  and  goods. 

4.  By  the  statute  8  &  9  Vict,  c^  28. — after  reciting  that  certain 
canal  companies  and  commissioners  or  trustees  of  several  navigable 
rivers  had  been  authorized  and  empowered  to  levy  certain  tolls,  and 
which  tolls,  &c.,  are  for  the  most  part  required  to  be  levied  atone  uni- 
form rate  per  ton  or  per  mile  throughout  the  entire  length  of  the  said 
navigations  and  rivers  respectively,  without  regard  to  any  difference 
of  circumstances,  &c. ;  and  that  powers  had  been  given  to  railway  com- 
panies by  the  Railways  Clauses  Consolidation  Act,  1845,  to  vary  the 
tolls,  rates,  and  charges  upon  railways  so  as  to  accommodate  them  to 
the  circumstances  of  the  traffic  thereon  ;  and  that  greater  competition 
for  the  public  advantage  would  be  obtained  if  canal  companies  and 
Commissioners  or  trustees  of  navigable  rivers  had  the  like  powers 
granted  to  them, — it  was  enacted  that  it  should  be  lawful  for  the  com- 
pany of  proprietors  of  any  canal  or  navigable  river,  or  their  lessees, 
4c.,  from  time  to  time  to  alter  or  vary  the  tolls,  rates,  and  duties 
granted  to  them,  or  by  them  respectively  authorized,  &c.,  to  be  levied 
and  received,  either  upon  the  whole  or  upon  or  for  any  particular 
}>ortioQ  or  portions  of  such  canals  or  navigations,  with  their  branches, 
4c.,  according  to  local  circumstances,  or  the  quantity  of  traffic  or 
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*^471   ^^^^''w'se,  as  they  should  think  fit:  Provided  always,  that,  •in 
^   no  case  were  the  tolls  so  fixed  to  exceed  the  amount  which 
were  by  the  special  acts  authorized  to  be  levied  or  received." 

6.  The  2d  section  of  the  same  act  contains  a  proviso  'Uhat  the 
tolls  levied  under  the  powers  thereof  are  to  be  charged  equally  to  all 
persons  and  after  the  same  rate»  whether  per  mile  or  per  ton  per 
mile,  in  respect  of  all  boats,  barges,  and  other  vessels  of  the  like  de- 
scription, passing  along  or  using  the  same  portion  of  the  canal,  navi- 
gation, &c.,  and  all  goods,  animals,  articles,  and  things  of  the  like 
description  conveyed  or  propelled  in  a  like  boat,  barge,''  &c. 

6.  Under  the  alleged  authority  of  this  latter  act,  the  defendants,  at 
a  general  assembly  of  the  proprietors  of  the  navigation,  held  on  the 
8d  of  July,  1860,  fixed  the  rates  or  tolls  hereinafter  next  mentioned, 
to  be  charged  from  and  after  the  1st  of  January,  1861,  upon  goods 
conveyed  on  the  canal ;  and  they  have  ever  since  charged  and  de> 
manded  the  same  accordingly,  that  is  to  say, — 

Per  ton  per  mile. 

**For  all  goods,  wares,  merchandise,  and  other  things  .  .  2cL 
"  For  all  tin  and  tin-plates  conveyed  upon  the  navi- 
gation of  this  company  a  greater  distance  than  nine 
miles,  and  for  all  iron  castings,  bar-iron,  metal, 
charcoal,  coke,  cinders,  ashes,  chalk,  rotten  stone, 
copperas,  and  calamine  ore  .*..••  l^cL 

"For  all  pig-iron,  coals,  culm,  timber,  stones,  tiles, 
bricks,  clay,  lime,  limestones,  sand,  manure,  and 

waste-vitriol Id. 

"  For  all  iron-stone,  calcined  iron-ore,  and  iron-ore  .         .     f<L 

"  For  all  the  above  goods,  articles,  and  things,  other 
than  lime,  limestones,  manure,  tin,  tin-plates,  char- 
4.040-1  coal,  coke,  '^cinders,  ashes,  and  rotten  stone,  con- 
-I  veyed  upon  the  navigation  a  less  distance  than  five 

miles,  an  additional  or  further  toll  of Jrf. 

"  For  all  tin,  tin-plates,  drain-pipes,  and  earthenware, 
conveyed  a  less  distance  than  four  miles,  an  addi- 
tional or  further  toll  of Irf. 

7.  The  plaintiffs  work  collieries  at  Clydach,  near  the  canal,  and 
use  the  said  navigation  for  the  purpose  of  carrying  and  conveying  the 
coals  worked  from  their  said  collieries  at  Clydach  to  their  wharf  near 
Swansea,  the  whole  distance  being  4|  miles,  of  which  3|  miles  are 
part  of  the  navigation  of  the  defendants,  and  the  remaining  part,  1| 
miles  of  the  navigation  belonging  to  the  Duke  of  Beaufort.  For  the 
use  of  so  much  of  the  navigation  as  belongs  to  the  defendants,  the  plain- 
tiffs are  charged  at  and  after  the  rate  of  l^d.  per  ton  per  mile,  agreeably 
with  the  third  and  fifth  items  of  the  schedule  of  tolls  above  mentioned. 

8.  Other  traders  whose  coals  are  carried  on  and  over  the  said  navi- 
gation to  Swansea  from  places  more  distant  from  Swansea  than  the 
plaintiffs'  loading  place  at  Clydach  aforesaid,  and  which  coals  pass 
over  five  miles  or  upwards  of  the  defendants'  navigation,  are  charged 
by  the  defendants  at  and  after  the  rate  of  Id,  per  ton  per  mile,  agree- 
ably with  the  third  item  of  the  said  schedule. 

9.  The  defendants  have  also,  acting  as  they  allege  under  the 
powers  of  the  said  act  of  the  8  &  9  Vict.  c.  28,  entered  into  an  agree* 
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mcnt  with  certain  persons  trading  under  the  style  or  firm  of  The 
Ystaljrfera  Iron  Ck)mpany,  under  which  the  defendants  charge  the 
said  iron  company  in  respect  of  all  coal  carried  or  conveyed  by  that 
company  over  any  part  of  the  navigation  of  the  defendants,  whether 
for  long  or  short  distances,  the  sum  of  |d,  per  ton  per  mile. 

*10.  The  portions  of  the  Swansea  Canal  belonging  to  the  r^cAq 
defendants  over  which  the  coals  of  the  iron  company  are  car-  ^  ' 
ried,  varies  from  8f  miles  to  10}  miles. 

11.  None  of  the  trafiic  of  the  iron  company  is  carried  merely  and 
solely  over  the  same  measured  portion  of  the  defendants'  navigation 
as  that  passed  over  by  the  coals  of  the  plaintiff.  And  at  the  place 
where  that  traffic  is  brought  on  the  canal,  the  defendants  are  subject 
to  an  active  competition  with  the  Swansea  Vale  Bail  way  Company ; 
whereas  no  such  competition  exists  at  or  near  Clydach :  and  the  quan- 
tity of  coals  carried  by  the  plaintiff  is  comparatively  very  small. 

12.  Advantages  also  are  secured  to  the  defendants  by  their  agree- 
ment with  the  Ystalyfera  Company  in  respect  of  a  guaranteed  mini- 
mum of  tolls  to  be  paid  by  that  company  for  coal  and  other  things  to 
be  sent  over  the  canal  by  them,  and  in  other  respects ;  none  of  which 
advantages  exist  as  regards  the  plaintifib,  with  whom  the  defendants 
have  no  special  agreement. 

13.  The  agreement  with  the  Ystalyfera  Company,  of  which  a  copy 
accompanied  the  case,  was  to  be  referred  to  by  either  party. 

The  questions  for  the  opinion  of  the  court  were, — whether  the  de- 
fendants are  entitled  under  the  said  acts  of  parliament,  or  either  of 
them,  to  charge  the  plaintifib  for  the  carriage  of  the  said  coal  a  greater 
8om  or  toll  than  at  and  after  the  rate  of  Id.  per  ton  per  mile,  being 
the  rate  charged  to  the  Ystalyfera  Company ;  and,  if  yea,  whether  the 
defendants  are  entitled  to  charge  the  plaintiffs  in  respect  of  such  car- 
riage a  greater  sum  or  toll  than  at  and  after  the  rate  of  Id  per  ton 
per  mile. 

If  upon  these  questions  the  opinidn  of  the  court  should  be  in  the 
affirmative,  judgment  of  nonsuit  was  to  be  entered,  with  costs ;  but, 
if  upon  either  of  these  ^questions  the  opinion  of  the  court  r^ocA 
should  be  in  the  negative,  judgment  was  to  be  entered  for  the  '- 
plaintiffs;  and,  if  the  toll  in  the  opinion  of  the  court  to  be  charged 
should  be  at  the  rate  of  jd  per  ton  per  mile,  then  the  judgment  was 
to  be  entered  for  the  sum  of  992.  19«.  IdL,  with  costs;  and  if  at  the 
Tate  of  Id,  per  ton  per  mile,  then  for  the  sum  of  661, 12«.  8d.,  with  costs. 

Weltby  (with  whom  was  Hayes,  Serjt),  for  the  plainti&.(a)-— The 

(•)  Tbe  polBt«  marked  for  ArguiMiit  on  the  {wrt  of  the  plaintiiTa  were  m  followi  :— 
**  I.  That  the  defendante  were  not  Mtboriied  by  the  atatnte  SAO  Vict.  e.  28  to  alter  or  rary 
tbe  loUf  and  ratea  leried  and  reoeired  bj  them  under  the  34  O.  Z,  e.  cix.,  upon  anj  distanoe 
OT«r  Bine  milea  or  any  diatanee  lesa  than  fire  mUei  of  their  narigation,  but  only  upon  the 
vbolB  or  tome  partienlar  deftnad  portion  of  the  same,  and  therefore  that  the  charge  of  \\d.  per 
tM  per  mile  for  the  oonr^anee  ef  the  plaintiSli'  ooals,  aa  atated  in  the  ease,  when  the  eoali  of 
•thcr  tradcfa  from  plaeea  more  diatant  from  Swanaea  than  the  plaintiffs'  landing  plaoa  to  Swan- 
Ka,  pasting  orer  more  than  nine  milea  of  tbe  narigation,  are  oonveyed  at  a  charge  ef  Id.  per 
toa  per  mile,  is  as  to  the  ezeess,  ris.  ^d,,  a  Wolation  of  the  S7th  section  of  the  defendaata'  act 
•04  ef  the  2d  section  of  the  8  4  9  Vict  o.  SS:— 

'*2.  That  (he  agreement  of  the  defendants  with  the  Tstalyfera  Iron  Company  was  also  a 
biseeh  ef  tbe  aboTe-mentionad  enaetmenta,  and  disentitled  the  defendanta  to  claim  from  the 
pUiatiA  or  any  trader  whoae  coals  are  conreyed  orer  the  same  part  of  the  naTigation  a  larger 
lea  than  that  reeeiTod  from  the  iron  company  ander  the  said  agreement,  ria.  id,  per  ton  per 
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first  question  is  in  a  great  measure  dependent  upon  the  second.  By 
the  67th  section  of  the  84  G.  8,  c.  cix.,  under  which  the  canal  was  con- 
structed, the  company  are  entitled  to  demand  fixed  rates  for  goods 
carried  upon  any  part  of  the  canal,  "which  said  respective  rates  shall 
^c)'"i-\  be  equal  throughout  *the  whole  length  of  the  said  intended 
"^  ■'  canal :"  and  they  had  power  (as  against  everybody)  "  to  lower 
or  reduce  all  or  any  of  the  said  rates,  and  again  to  raise  the  same,  as 
they  should  think  proper,  not  exceeding  the  rates  before  mentioned, 
as  often  as  it  should  be  deemed  necessary  for  the  interests  of  the  said 
navigation."  But  no  power  is  given  them  to  vary  the  rates  over  any 
portion  of  the  canal.  Then  came  the  8  &  9  Vict.  c.  28,  by  the  1st  sec- 
tion of  which  it  is  enacted  that  it  should  be  lawful  for  the  proprietors 
of  any  canal,  &c.,  from  time  to  time  to  alter  or  vary  the  tolls,  &c.,  granted 
to  them,  or  by  them  authorized  to  be  levied  and  received,  either  upon 
the  whole  or  for  any  particular  portion  or  portions  of  such  canals  or  nam- 
gationsy  according  to  local  circumstances,  or  the  quantity  of  trafiic  or 
otherwise,  as  they  should  think  fit, — ^so  as  not  to  exceed  the  sums 
originally  fixed.  That  means  some  particular  defined  portion  of  the 
canal ;  it  was  not  intended  to  allow  the  company  to  alter  or  vary  the 
rates  for  passing  over  any  undefined  portion  of  their  canal ;  for,  the 
2d  section  contains  a  proviso  that  the  tolls  levied  under  the  powers 
of  the  act  were  to  be  charged  equally  to  all  persons  and  after  the 
same  rate,  whether  per  mile  or  per  ton  per  mile,  in  respect  of  all 
boats,  barges,  &c.,  of  the  like  description  passing  along  or  using  the 
same  portion  of  the  canal,  and  all  goods,  &c.,  of  the  like  description 
conveyed  or  propelled  in  a  like  boat,  barge,  &c.,  passing  along  or 
using  the  same  portion  of  the  said  canal,  &c.,  under  the  like  circum- 
stances ;  and  that  no  reduction  or  advance  in  any  tolls  or  charges  for 
the  use  of  any  such  canal,  &c.,  shall  be  made  either  directly  or  indi- 
rectly in  favour  of  or  against  any  particular  company  or  person  pass- 
ing along  or  using  the  same  portion  of  such  canal,  &c.  To  charge 
\\d.  per  ton  per  mile  where  the  distance  traversed  is  less  than  five 
^Q-Qi  Allies,  and  Id.  per  ton  per  mile  *where  it  is  more  than  five 
^  miles,  is  clearly  a  violation  of  the  equality  clause.  [Bylbs,  J. 
— ^You  contend  that  it  is  a  question  of  locality,  not  of  distance.]  Pre- 
cisely so.  The  90th  section  of  the  Bailways  Clauses  Consolidation 
Act,  1845,  8  &  9  Vict.  c.  20,  which  contains  a  similar  proviso,— -"that 
all  such  tolls  be  at  all  times  charged  equally  to  all  persons,  and  after 
the  same  rate,  whether  per  ton  per  mile  or  otherwise,  in  respect  of 
all  passengers,  and  of  all  goods  or  carriages  of  the  same  description, 
and  conveyed  or  propelled  by  a  like  carriage  or  engine  passing  only 
over  the  same  portion  of  the  line  of  railway  under  the  same  circum 
stances,"  &c., — clearly  shows  what  was  meant  here,  A  "particular 
portion"  does  not  mean  any  part  of  the  canal.  [Bylbs,  J. — This  pro- 
vision is  in  pari  materifi  with  the  second  section  of  the  Bailway  Tra^ 
fie  Act,  17  &  18  Vict.  c.  81.]  It  clearly  points  to  some  particular 
defined  portion  of  the  canal.  The  other  question,  which  is  substan 
tially  the  same,  is,  whether,  the  canal  company  having  made  an  agree- 
ment with  the  Ystalyfera  Iron  Company  to  carry  coals  for  them  for 
id.  per  ton  per  mile,  it  is  not  competent  to  the  plaintifis  to  contend 
that  a  higher  charge  made  to  them  is  excessive,  and  a  violation  of  the 
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67th  section  of  the  special  act  as  well  as  of  the  2d  section  of  the  8  & 
9  Vict.  0.  28. 

i»«A,  Q.  C.  (with  whom  was  Garth),  for  the  defendant8.(a) — The 
defendants  are  under  no  such  restriction  *as  has  been  cou-  r^o^^q 
tended  for  on  the  part  of  the  plaintiffs.  Under  the  special  act,  '- 
DO  differential  tolls  could  be  allowed.  The  8  &  9  Vict.  c.  28,  which 
was  intended  (as  the  preamble  shows)  to  place  canals  and  railways 
upon  the  same  footing  in  this  respect^  was  passed  for  the  express  pur- 
pose of  relieving  the  proprietors  from  that  inconvenience.  The  2d 
gectioD  of  the  8  &  9  Vict.  c.  28  is  to  be  read  as  if  the  word  ''only/' 
which  is  found  in  the  90th  section  of  the  8  &  9  Vict.  c.  20,  had  been 
ioserted  therein.  The  Birmingham  and  Derby  Junction  Railway 
commencing  at  Derby,  communicates  with  the  London  and  Birming- 
ham Railway  at  Hampton-in-Aden.  The  Midland  Counties  Railway 
forms  a  communication  between  Derby  and  the  London  and  Birming- 
ham Railway  at  Rugby.  The  Birmingham  and  Derby  Railway  Act 
empowers  that  company  to  receive  from  passengers  conveyed  by  the 
company^s  carriages  tolls  not  exceeding  a  specified  amount.  A  sub- 
sequent act  for  authorizing  an  alteration  in  the  line  of  railway  pro- 
rides  that  the  charges  by  the  first  act  authorized  to  be  made  for  the 
carriage  of  passengers,  goods,  or  other  matters  or  things,  shall  be  at 
til  times  charged  equally  and  after  the  same  rate  per  ton  per  mile  in 
respect  of  all  passengers  and  goods  of  a  like  description,  and  con- 
veyed or  propelled  by  a  like  carriage  or  engine  passing  on  the  same 
portion  of  the  line  only,  and  under  the  same  circumstances,  and  that 
no  reduction  or  advance  in  any  charge  for  conveyance  by  the  com- 
pany or  for  the  use  of  any  locomotive  power  *to  be  supplied  r^n^A 
by  them,  shall  be  made  either  directly  or  indirectly  in  favour  ^ 
of  or  against  any  particular  company  or  person  travelling  upon  or 
using  the  same  portion  of  the  railway  under  the  same  circumstances. 
After  the  opening  of  the  Midland  Counties  Railway,  the  Birmingham 
and  Derby  Junction  Railway  Company  charged  passengers  conveyed 
by  their  carriages  from  Derby  to  Uampton-in-Aden  Ss.  (which  was 
within  the  limit  allowed  by  the  act),  while  they  charged  other  passen- 
gers proceeding  from  Derby  to  Hampton-in-Aden,  and  thence  to  Lon- 
don, only  after  the  rate  of  2^.  between  Derby  and  Hampton-in-Aden. 
Upon  an  information  filed,  praying  an  injunction  to  restrain  the  im- 
p^ition  of  an  unequal  charge  between  the  termini  at  Derby  and 
Hampton, — The  Attorney-General  v.  The  Birmingham  and  Derby 
JoDction  Railway  Company,  2  Railw.  Cases  124,-^it  was  held  by  the 
Lord  Chancellor  that  the  clause  above  set  forth  was  only  meant  to 
prevent  the  exercise  of  a  monopoly  to  the  prejudice  of  one  passenger 
or  carrier  and  in  favour  of  another:  and  the  injunction  was  refused, 
with  costs.    This  court,  in  a  case  of  In  re  Jones  and  the  Eastern 

(«)  Tb«  pointi  marked  for  argument  on  the  part  of  the  defendants  were  ai  foHowt : — 

**1.  That  the  ratei  fixed  at  the  general  meeting  speciallj  held  on  the  3d  of  July,  ISfiO,  were 

)«f«i  and  proper,  and  that  the  defendante  were  and  are  Justified  in  eharging  the  plaintiffs  for 

<vnage  in  accordanee  with  those  rates : 
**1  That  the  statute  8  4  9  Vict.  c.  28  does  not  affect  the  defendants'  rights  In  this  respect: 
"3.  That  the  defendants  were  legally  Justified,  under  the  circumstances  stated  in  the  case,  in 

Bakiag  and  acting  upon  their  agreement  with  the  Tstalyfera  Iron  Company  : 
"i.  That,  eren  though  the  defendants  were  not  justified  in  making  the  said  agreement,  the 

rUinOffi  liability  to  pay  the  said  rates,  is  not  affeotod  by  it." 
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* 

Counties  Railway  Company,  8  C.  B.  N.  S.  718  (E.  C.  L.  R.  vol.  91). 
refused  to  grant  a  rule  for  an  injunction  against  the  Eastern  Counties 
Railway  Company,  under  the  17  k  18  Vict.  c.  31,  to  compel  them  to 
issue  season  tickets  between  Colchester  and  London  on  the  same  terms 
as  they  issued  them  between  Harwich  and  London, — upon  a  sugges- 
tion that  the  granting  the  latter  fthe  distance  being  considerably 
greater)  at  a  much  lower  rate  than  tne  former,  was  an  undue  and  un- 
reasonable preference  of  the  inhabitants  of  Harwich  over  those  of 
Colchester.  The  company  are  not  bound  to  divide  their  canal  into 
districts.  As  to  the  agreement  with  the  Ystalyfera  Iron  Company, 
there  clearly  is  nothing  illegal  in  that.  None  of  the  traffic  of  that 
*2551  ^^"^P*°y  ^8  carried  *merely  and  solely  over  the  same  measured 

^  portion  of  the  canal  as  that  passed  over  by  the  plaintiflb'  coals; 
and  at  the  place  where  the  company's  traffic  is  brought  on  the  canal, 
there  is  active  competition  with  a  railway  company.  Further,  the 
defendants  have  the  advantage  of  a  guaranteed  minimum  of  tolls  to 
be  paid  by  the  company.  This  brings  the  case  within  Re  Nixsholson 
and  The  Great  Western  Railway  Company,  5  C.  B.  N.  S.  366  (E.  C. 
L.  R.  vol.  94),  where  it  was  held  that  it  is  competent  to  a  railway 
company  to  enter  into  special  agreements  whereby  advantages  may 
be  secured  to  individuals  in  the  carriage  of  goods  upon  the  railway, 
where  it  is  made  clearly  to  appear,  that,  in  entering  into  such  agree- 
ments, the  company  have  only  the  interests  of  the  proprietors  and  the 
legitimate  increase  of  the  profits  of  the  railway  in  view,  and  the  con- 
sideration given  to  the  company  in  return  for  the  advantages  afforded 
by  them  be  adequate,  and  the  company  are  willing  to  afford  the  same 
facilities  to  all  others  upon  the  same  terms.  Nor  is  the  2d  section 
of  the  17  &  18  Vict.  c.  31  contravened  by  a  railway  company  carry- 
ing at  a  lower  rate,  in  consideration  of  a  guarantee  of  large  quantities 
and  full  train  loads  at  regular  periods,  provided  the  real  object  of  the 
company  be  to  obtain  thereby  a  greater  remunerative  profit  by  the 
diminished  cost  of  carriage,  although  the  efiect  may  be  to  exclude 
from  the  lower  rate  those  persons  who  cannot  give  such  a  guarantee. 
Upon  these  authorities,  and  upon  the  reason  of  the  thing,  it  is  sub- 
mitted that  the  defendants  have  been  guilty  of  no  violation  of  either 
of  the  acts. 

Wehby,  in  reply. — It  will  be  impossible  to  carry  out  that  principle 
of  equality  of  charge  which  it  was  the  object  of  the  2d  section  of  the 
8  &  9  Vict.  c.  28  to  secure,  if  the  canal  company  are  permitted  to 
*95B1   ^^^^  ^^^  ^charges  for  traversing  any  undefined  distance  along 

^  their  canal  as  they  have  done  here. 
Erle.  C.  J. — I  am  of  opinion  that  the  defendants  are  entitled  to 
judgment.  By  the  67th  section  of  the  special  act,  84  G.  8,  c.  cix^ 
and  the  2d  section  of  the  general  act,  8  &  9  Vict.  c.  28,  the  defend- 
ants are  bound  to  charge  tolls  equally  to  all  persons  and  after  the 
same  rate  per  mile  or  per  ton  per  mile,  in  respect  of  all  boats,  &c^ 
and  all  goods,  passing  along  or  using  the  same  portion  of  the  canal, 
&;c.  One  complaint  urged  on  the  part  of  the  plaintiffs,  is,  that  they 
are  charged  \\d,  per  ton  per  mile  for  the  carriage  of  their  coals  on 
the  canal  a  distance  of  4|  miles,  whereas  other  persons,  viz.,  the 
Ystalyfera  Iron  Company,  whose  coals  are  carried  along  the  canal  for 
distances  varying  from  8}  miles  to  10}  miles,  are  charged  only  j^« 
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per  ton  per  mile.  It  seems  to  me  that  the  contract  with  the  Ystaly- 
fera  Iron  Company  falls  exactly  within  the  principle  which  has  been 
kid  down  as  to  railway  companies  by  many  cases  in  this  court,  where 
it  has  been  held  that  the  company  is  guilty  of  no  violation  of  the 
Bailway  Traffic  Act,  1854,  in  carrying  large  gnaranteed  quantities 
of  any  description  of  goods  for  long  distances  and  in  full  train  loads 
at  a  lower  rate  than  they  will  carry  smaller  quantities  for  less  dis- 
Unees  and  without  such  guarantee.  I  see  nothing  unreasonable  in 
such  an  arrangement.  If  a  difference  of  charge  is  to  be  made,  the 
line  must  be  drawn  somewhere.  I  am  of  opinion  that  the  tariff  is 
valid,  and  that  the  canal  company  were  fully  warranted  in  making 
the  agreement  they  did  with  the  x  stalyfera  Iron  Company. 

WiLLES,  J. — ^I  am  of  the  same  opinion,  and  for  the  same  reasons. 

Btlbs,  J. — I  am  of  the  same  opinion.  It  seems  to  *me  r^nf^n 
that  the  Railways  Clauses  Consolidation  Act,  1845,  which  is  '- 
recited  in  the  8  &  9  Vict.  c.  28,  and  the  Railway  Traffic  Act,  1854, 
are  in  pari  materifi  with  this  act,  and  that  it  ought  to  receive  sub- 
stantially the  same  construction.  The  proviso  in  s.  2  is  not  absolute: 
it  is  that  the  tolls  shall  at  all  times  be  charged  equally  to  all  persons, 
and  after  the  same  rate,  whether,  per  mile  or  per  ton  per  mile  or 
otherwise,  in  respect  of  all  boats,  &c.,  and  upon  all  gooas,  &c.,  con- 
veyed in  a  like  boat,  &c.,  passing  along  or  using  the  same  portion  of 
the  canal  "  under  the  like  circumstances."  Among  the  circumstances 
is  the  circumstance  of  the  goods  coming  a  longer  distance  on  the  canal. 
The  principle  adverted  to  by  my  Lord  has  been  laid  down  and  acted 
open  in  a  great  number  of  cases  in  this  court,  the  most  recent  of 
which  is  In  re  Oxlade  and  the  North  Eastern  Railway  Company,  15 
C.  B.  N.  S.  680  (E.  C.  L.  R.  vol.  109).  The  same  principle  was  acted 
Qpon  in  the  cases  of  In  re  Jones  and  The  Eastern  Counties  Railway 
Company,  8  C.  B.  N.  S.  718  (E.  C.  L.  R.  vol.  91),  and  In  re  Nichol- 
son and  The  Great  Western  Railway  Company,  6  C.  B.  N.  S.  366 
(E.  0.  L.  B.  vol.  94).  The  coals  of  the  plaintiffs  were  not  carried 
here  under  "  the  like  circumstances  "  with  those  carried  for  the  other 
parties. 

Keating,  J.,  concurred.  Judgment  for  the  defendants. 


♦ROBERT  CARDWELL  TOPPING  and   Another,  Appel-  r«oK« 
lants;  WILLIAM  KEYSELL,  Respondent.    April  25.   ^  ^^^ 

1.  A  tnuler,  hj  a  bill  of  sftle  dated  the  24th  of  April  I860,— reciting  that  he  wai  indebted  to 
M.  ia  the  soid  of  98i.  for  goods  alreedj  delivered,  and  that  he  wae  desirous  of  obtaining  a  tat' 
ther  sapplj  to  the  extent  of  S2L,  which  M.  had  declined  to  furnish  without  security, — assigned 
to  M.  all  his  household  furniture,  stock-in-trade,  and  effects  for  securing  the  1801.  and  any  fur- 
ther adraaees  which  M.  might  mike  to  him, — with  a  proriso  for  redemption  on  payment,  and 
i  power  to  M.  to  seiie  and  sell  if  the  money  should  not  be  paid  on  demand.  No  further  ad- 
fiaee  beyond  the  981.  either  in  money  or  goods  was  made  by  M.  At  the  time  of  the  ezeoution 
ef  this  deed,  the  trader  was  indebted  to  sereral  other  creditors  in  sums  sufficient  to  conttitute 
good  petitioning-ereditors'  debte : — Held,  that  the  execution  of  the  deed  was  an  act  of  bank- 
nptey. 

1  Three  days  after  the  daU  of  the  bill  of  sale,  K.,  another  creditor,  applied  to  the  trader  foi 
payment  of  hie  debt,  and  by  pressure  obtained  from  him  goods  to  the  value  of  39^.  9«.,  being 
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part  of  thoie  oompriMd  ia  M.'i  bill  of  tale, — haring  notice  at  the  time  that  tbe  whole  had 
already  aivigned  to  M. 

On  the  7th  of  Maj»  one  W.,  to  whom  the  trader  owed  74/.  at  the  time  he  gare  the  bill  of  sal* 
to  M.,  petitioned  for  an  adjudication  of  banlcruptoj  against  him.  A  meeting  of  the  creditor! 
took  piaee,  and,  M.  baring  eoniented  to  giro  up  the  prooeedi  of  the  goodi  which  he  had  sold 
under  the  bill  of  sale,  it  wai  agreed  that  the  trader  should  execute  a  deed  of  assignment  for 
the  benefit  of  all  his  creditors  under  the  Bankruptej  Aet,  1861,  which  was  accordinglj  done, 
and  tbe  appellants  were  appointed  trustees,  and  the  deed  dulj  registered : — 

Held,  that  tbe  title  of  tbe  trustees  under  the  deed  of  assignment' bj  rirtue  of  tbe  I97tfa  sec- 
tion related  back  to  the  execution  of  tbe  bill  of  sale,  and  so  oretrode  the  transaction  of  tbe 
27th  of  April,  and  consequently  that  they  were  entitled  to  recorer  from  K.  the  ralne  of  the 
goods  which  he  had  obtained  after  notice  of  tbe  act  of  bankruptcy. 

This  was  an  action  brought  in  the  Staffordshire  county-court  to 
recover  the  sura  of  601, — first,  "for  that  the  defendant,  on  the  27th 
of  April,  1868,  possessed  himself  of  certain  goods  belonging  to  the 
plaintiffs  as  trustees  and  assignees  of  the  estate  of  William  Knight, 
by  virtue  of  a  deed  of  assignment  duly  executed,  registered,  and  com- 
pleted pursuant  to  the  Bankruptcy  Act,  1861,  namely,  certain  hams, 
bacon,  cheese,  and  butter,  specified  in  certain  memoranda  or  invoices 
then  delivered  to  him  by  the  said  William  Knight,  and  which  goods 
the  defendant  had  converted  and  disposed  of  to  his  own  use/^ — 
secondly.  *' for  that  the  said  William  Knight  did,  on  the  27tb  of 
April,  1863  (having  previously  thereto  committed  an  act  of  bank- 
ruptcy) give  and  deliver  to  the  defendant  certain  goods,  namely,  cer- 
tain hams,  bacon,  cheese,  and  butter,  specified  in  certain  memoranda 
or  invoices  then  delivered  by  the  said  William  Knight  to  the  defend- 
ant, in  order  to  give,  and  did  thereby  in  fact  give,  to  the  defendant  a 
*9'Q1  f''**^ci"'®'3t  preference  over  the  other  *creditors  of  the  said 
-'  William  Knight, — the  defendant  having  had  notice  of  the 
said  act  of  bankruptcy  before  the  said  goods  were  so  delivered  to  him 
as  aforesaid." 

The  plaintiffs  brought  this  action  by  virtue  of  the  provisions  of 
the  Bankruptcy  Act,  1861,  as  trustees  and  assignees  under  a  deed  of 
assignment  of  all  the  estate  and  efiects  of  the  said  William  Knight, 
dated  the  16th  of  May,  1863,  duly  executed  by  the  said  William 
Knight,  and  executed  or  assented  to  in  writing  by  the  requisite  majo- 
rity of  creditors,  and  registered  on  the  Ist  of  June,  1863,  by  the  chief 
registrar  of  the  court  of  bankruptcy,  gazetted,  and  otherwise  per- 
fected according  to  the  provisions  of  the  Bankruptcy  Act,  1861. 

The  plaint  was  heard  on  the  2 1st  of  November,  1863,  before  the 
judge  of  the  Staffordshire  county-court,  and  a  jury,  when  the  follow- 
ing facts  were  proved  : — 

William  Knight,  the  debtor,  of  whose  estate  the  plaintiffs  were 
trustees  and  assignees,  was  for  some  time  previous  to  the  28th  of 
April,  1868,  a  retail  provision-dealer  residing  and  carrying  on  his 
business  at  a  shop  in  High  Street,  Walsall ;  and  the  defendant  was  a 
wholesale  provision-dealer  residing  at  Wolverhampton.  On  the  24ih 
of  April,  1863,  Knight  was  in  respect  of  goods  previously  supplied 
to  him  indebted  as  follows,  viz.  to  the  defendant  in  the  sum  of  42/., 
to  a  Mr.  May,  provision-dealer,  Dudley,  in  the  sum  of  98/.  3*.,  and  to 
the  whole  of  his  creditors  in  the  aggregate  sum  of  398/. 

On  the  24th  of  April,  1863,  Knight  asked  May  for  other  goods. 
May  then  asked  for  security ;  and  Knight  executed  a  bill  of  sale  to 
him,  of  which  the  following  is  a  copy : — 
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"This  indenture,  made  the  24th  of  April,  1868,  *between   r^oan 
William  Knight,  of,  &c.,  of  the  one  part,  and  Daniel  May,  of,   •■ 
4c.,  of  the  other  part:  WhQ;reas,  the  said  William  Knight  is  justly 
and  truly  indebted  to  the  said  Daniel  May  in  the  sum  of  98/.  8^.  for 
goods  and  provisions  supplied  at  different  times  by  the  said  Daniel 
May,  as  he  the  said  William  Knight  doth  hereby  acknowledge;  and, 
the  said  William  Knight  having  applied  to  the  said  Daniel  May  for 
more  goods  to  the  amount  of  812.  17/r.  the  said  Daniel  May  hath 
declined  to  furnish  the  same,  unless  the  said  William  Knight  gives  to 
him  the  security  hereinafter  contained,  to  secure  the  two  several  sums 
of  98L  Ss.  and  811.  17«.,  making  together  the  sum  of  1802.,  and  also 
such  sums  of  money  as  may  from  time  to  time  be  due  from  him  to 
the  said  Daniel  May  on  his  current  account,  and  which  security  the 
said  William  Knight  hath  agreed  to  give  to  the  said  Daniel  May 
in  manner  as  hereinafter  appearing :  and  the  said  Daniel  May  hatn 
consequently  agreed  to  supply  the  said  William  Knight  at  once  with 
goods  to  the  amount  of  81/.  lis,  as  aforesaid :  Now  this  indenture 
witoesseth,  that,  in  consideration  of  the  premises,  the  said  William 
Knight,  for  himself,  his  heirs,  executors,  and  administrators,  doth 
hereby  covenant  with  the  said  Daniel  May,  that  he  the  said  William 
Knight,  his  heirs,  executors,  or  administrators,  will  immediately  upon 
demand  thereof  in  writing  signed  by  or  on  behalf  of  the  said  Daniel 
Maj,  his  executors,  administrators,  or  assigns,  being  delivered  to  him 
or  them,  or  left  at  his  or  their  last  known  place  of  abode  in  England, 
pay  to  the  said  Daniel  May  the  sum  of  180/.,  or  such  sum  as  may  at 
the  time  of  such  demand  be  owing  from  the  said  William  Knight  to 
the  said  Daniel  May  on  the  running  balance  of  account  between  the 
said  parties :    And  this  indenture  further  witnesseth,  that,  for  the  con- 
siderations aforesaid,  the  said  William  Knight  doth  ^hereby   r«oAi 
grant  and  assign  unto  the  said  Daniel  May  and  his  heirs  all  *- 
the  household  furniture,  stock  in  trade,  goods,  effects,  and  things  of 
him  the  said  William  Knight,  now  being  in  and  about  and  upon  the 
premises  occupied  by  him  the  said  William  Knight,  and  situate  in 
High  Street,  Walsall,  aforesaid;  and  all  the  estate  and  interest  of  him 
the  said  William  Knight  therein  or  thereto,  to  hold,  receive,  and  take 
the  premises  hereby  granted  and  assured  unto  the  said  Daniel  May, 
his  executors,  administrators,  and  assigns;  and,  for  the  more  effectu- 
ally securing  the  said  sum  of  180/.  and  the  amount  owing  from  time 
to  time  on  such  running  balance  of  account  as  aforesaid,  the  said  Wil- 
liam Knight  doth  by  these  presents  appoint  the  said  Daniel  May,  his 
executors  and  administrators,  the  true  and  lawful  attorneys  of  him  the 
said  William  Knight  in  his  or  their  name  or  names  to  sign,  seal,  and 
deliver,  or  make  any  assignment  or  delivery  of  any  goods,  chattels, 
and  effects  not  passing  by  the  effect  of  these  presents,  and  which  the 
said  William  Knight  shall  before  the  satisfaction  of  this  security 
become  entitled  to  or  enabled  to  appoint,  bind,  or  effect,  either  to  the 
said  Daniel  May,  his  executors,  administrators,  or  assigns,  or  to  a 
purchaser  or  purchasers,  or  otherwise ;  and  also  to  sue  for,  release, 
and  give  discharges  for  all  or  any  of  the  goods,  chattels,  effects,  and 
premises,  and  to  do  such  other  acts  as  the  said  attorneys  may  deem 
expedient  to  be  done  for  the  purposes  of  these  presents, — he  the  said 
William  Knight  hereby  ratifying  and  confirming,  and  agreeing  to 
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to  a  question  by  the  judge,  be  said, — '*If  I  bad  not  been  asked  for  the 
money,  I  should  not  have  given  the  defendant  the  goods.'^ 

On  the  28th  of  April,  1863,  May  demanded  payment  of  the  debt 
due  to  him,  viz.  982.  8^.,  took  possession  under  the  bill  of  sale,  and 
sold  on  the  1st  of  May,  1863.  As  soon  as  possession  was  taken,  the 
shop  was  closed.  May  under  his  bill  of  sale  sold  all  the  effects  and 
property  of  Knight,  except  a  little  furniture,  which  he  did  not  con- 
sider worth  selling,  and  realized,  after  paying  costs  of  possession  and 
sale,  611. 10s. 

On  the  7th  of  May,  Edwin  Whitworth,  one  of  Knight's  creditors 
(his  debt  being  742.  6«.  Ilc2.)  filed  a  petition  for  adjudication  of  bank- 
ruptcy against  Knight  in  the  Birmingham  district  court  of  Bank- 
ruptcy ;  and  May  was  summoned  to  produce  the  bill  of  sale  and  give 
evidence  on  the  11th  of  Mav,  the  day  of  adjudication.  On  that  day 
May  attended ;  and,  on  the  bill  of  sale  being  produced,  the  adjudica- 
tion was  adjourned  to  the  18th  of  May,  in  order  that  the  creditors 
♦2661  '"^S^^  **'^  ^®  communicated  with  by  Mr.  Whitworth,  and  in- 
^  formed  that  to  avoid  the  costs  of  bankruptcy  Mr.  May  had 
agreed  to  give  up  the  proceeds  of  the  bill  of  sale  for  the  benefit  of  the 
creditors. 

On  the  16th  of  May,  a  majority  in  number  representing  three  fourths 
in  value  of  the  creditors  of  Knight  whose  debts  respectively  amounted  to 
101.  and  upwards,  desired  that  a  deed  of  assignment  should  be  executed 
by  Knight  to  the  plaintiff  of  all  his  estate  and  effects  (being  the  proceeds 
of  the  bill  of  sale  and  the  furniture),  in  trust  for  the  benefit  of  all  his 
creditors,  in  like  manner  as  if  he  had  been  adjudicated  bankrupt,  and 
in  writing  assented  to  the  said  assignment,  which  thereupon  was  on 
that  day  executed  by  Knight;  and  in  consequence  thereof  the  pro* 
ceedings  in  the  Bankruptcy  court  were  discontinued. 

On  the  Ist  of  June,  1863,  this  deed  of  assignment  was  registered 
with  the  chief  registrar  in  bankruptcy,  pursuant  to  the  192d  section 
of  the  Bankruptcy  Act,  1861  (24  &  25  Vict.  c.  134),  and,  all  the  re- 
quirements of  that  act  in  that  behalf  having  been  complied  with,  the 
plaintiffs,  as  trustees  under  that  deed,  thereupon  became  possessed  of 
the  estate  and  effects  of  Knight,  with  all  the  like  powers,  rights,  and 
privileges  as  if  he  had  on  the  16th  of  May,  1863,  been  adjudged  a 
oankrupt,  and  the  plaintiffs  had  under  his  bankruptcy  been  appointed 
assignees  of  his  estate  and  effects. 

The  goods  which  were  on  the  27th  of  April,  1863,  delivered  to  the 
defendant  by  Knight  were  demanded  from  the  defendant  by  the 
plaintiffs  as  part  of  the  estate  belonging  to  them,  as  trustees  and  as- 
signees as  aforesaid.  The  defendant  refused  to  return  them,  alleging 
that  he  had  purchased  them,  and  that  it  was  a  bon&  fide  transaction. 

At  the  trial,  the  plaintiffs  contended  that  the  bill  of  sale  was  an  act 
♦9fl71  ^^  bankruptcy,  that  the  statement  *made  by  Knight  to  the 
-'  defendant  on  the  27th  of  April,  1863,  was  notice  to  the  defend- 
ant of  an  act  of  bankruptcy  having  been  committed  by  Knight,  that 
the  goods  were  given  to  the  defendant  after  notice  of  that  act  of  bank- 
ruptcy, and  that  the  plaintiffs  having,  by  virtue  of  the  deed  of  assign- 
ment and  the  Bankruptcy  Act,  1861,  acquired  the  rights  of  assignees 
in  bankruptcy  over  the  estate  of  Knight  on  the  1st  of  June,  1863,  the 
giving  of  the  goods  to  the  defendant  was  under  the  bankrupt  law  an 
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invalid  transaction,  and  they  were  entitled  to  recover  from  the  defend- 
ant the  value  of  the  goods  in  question ;  and  also  that  the  delivery  of 
the  goods  to  the  defendant  was  under  the  circumstances  made  fraudu- 
lently and  in  contemplation  of  bankruptcy,  Knight  being  then  in  a 
situation  in  which  no  prudent  man  could  expect  any  other  result  than 
bankruptcy,  that  it  was  a  fraudulent  preference  of  the  defendant  by 
Knight,  and  that  it  was  a  fraudulent  disposition  by  Knight  of  his 
goods  with  intent  to  defeat  and  delay  his  creditors. 

The  defendant  objected  to  the  plaintiffs^  right  to  recover  in  this  ac- 
tion, on  the  ground  that  the  bill  of  sale  was  not  an  act  of  bankruptcy, 
inasmuch  as  it  was  not  an  absolute  assignment,  but  only  by  way  of 
mortgage,  on  which  no  proceedings  could  be  bad  unless  and  until  May 
demanded  payment  of  the  sum  thereby  secured ;  and  that  the  state- 
ment made  by  Knight  to  the  defendant  on  the  27th  of  April,  1863, 
of  his  haying  executed  a  bill  of  sale  of  all  that  was  there,  was  not  a 
notice  of  an  act  of  bankruptcy ;  and  also  that  the  giving  of  the  goods 
by  Knight  to  the  defendant  was  not  a  fraudulent  preference,  inasmuch 
as  it  had  not  been  made  voluntarily,  but  in  consequence  of  the  de- 
fendant's request,  and  not  in  contemplation  of  bankruptcy. 

The  judge  decided  that  the  bill  of  sale  was  only  *a  condi-  r^ogo 
tional  bill  of  sale,  and  was  not  in  itself  an  act  of  bankruptcy ;  ^ 
and  that  the  statement  made  by  Knight  was  not  in  law  notice  to  the 
defendant  of  an  act  of  bankruptcy  having  been  committed  by  Knight : 
and  he  directed  the  jury,  that,  if  Knight  did  not  give  the  goods  vol- 
untarily, but  was  coaxed  out  of  them  by  the  promises  of  the  defend- 
ant, or  if  he  did  not  then  contemplate  bankruptcy,  the  giving  was 
not  fraudulent.  He  also  directed  them  that  the  bill  of  sale  was  not 
an  act  of  bankruptcy. 

The  plaintiffs  objected  to  the  judge's  direction  to  the  jury,  on  the 
ground  that  he  ought  to  direct  them  that  the  insolvent  state  of  Knight 
at  the  time  be  gave  the  bill  of  sale,  and  at  the  time  he  gave  the  goods 
to  the  defendant,  was  in  law  evidence  that  he  contemplated  bank- 
ruptcy :  and  that  the  giving  of  the  goods  by  him  to  the  defendant 
because  of  his  promises  was  under  the  circumstances  evidence  of  a 
fraudulent  delivery  with  intent  to  give  a  preference  to  the  defendant, 
or  to  defeat  or  delay  creditors. 

The  judge  then  submitted  to  the  jury  the  following  questions, — 
"Was  the  bill  of  sale  an  act  of  bankruptcy,  and  was  the  notice  which 
was  given  to  the  defendant  by  Knight  of  the  bill  of  sale  notice  of  an 
act  of  bankruptcy  by  Knight  ? 

'*  Do  you  think  Knight  gave  the  goods  to  the  defendant  voluntarily, 
or  was  he  coaxed  out  of  them  ?  and  did  he  at  that  time  contemplate 
bankruptcy  ? 

The  jury  found  that  the  bill  of  sale  was  not  an  act  of  bankruptcy, 
and  that  the  notice  referred  to  was  not  notice  of  an  act  of  bankruptcy. 
They  also  said  "  Mr.  Knight  did  not  give  the  goods  to  the  defendant 
voluntarily,  but  he  was  coaxed  out  of  them,  and  he  did  not  then  con- 
template bankruptcy."  The  jury  also  stated  that  they  considered 
that  the  sale  of  Knight's  goods  by  May  under  the  bill  of  sale  caused 
Knight's  bankruptcy. 

*The  judge  thereupon  directed  a  verdict  to  be  entered  for  r«2B9 
the  defendant ;  and,  by  consent,  and  to  save  the  costs  of  a  new  '* 
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trial,  the  jury  were  asked  to  find  what  damages  the  plaintiffs  woald 
be  entitled  to  if  the  verdict  ought  to  be  entered  for  theno ;  and  the 
jury  found  that  those  damages  would  be  S9L  ds. 

The  questions  for  the  opinion  of  the  court  were, — first,  was  the  bill 
of  sale  an  act  of  bankruptcy  7  and,  if  so,  was  the  notice  thereof  which 
was  given  to  the  defendant  by  Knight  a  sufiicient  notice  of  an  act  of 
bankruptcy  having  been  committed  by  Knight  ?  and  ought  the  jury 
to  have  been  so  directed? — secondly,  were  the  jury  rightly  directed, 
when  they  were  directed  to  find  whether  Knight  contemplated  bank- 
ruptcy at  the  time  of  the  giving  of  the  goods  to  the  defendant,  and 
whether  he  gave  the  goods  voluntarily  or  was  coaxed  out  of  them, 
without  being  directed  that  the  insovent  state  of  Knight  and  the 
giving  of  the  bill  of  sale  when  so  insolvent  were  in  law  proof  that  bank* 
ruptcy  was  contemplated  by  him,  and  also  without  being  directed, 
that,  as  the  goods  were  given  by  Knight  to  the  defendant  because  of 
the  before-mentioned  promises,  the  facts  proved  were  under  the  cir- 
cumstances evidence  of  a  fraudulent  transaction  made  with  intent  to 
give  a  preference  to  the  defendant  or  to  defeat  or  delay  creditors  ? 

ifacnumara,  for  the  appellants.(a) — The  bill  of  sale  from  Knight  to 
*2701  ^^7  ^^^  clearly  an  act  of  bankruptcy,  *and  the  defendant  bad 
^  notice  of  it  at  the  time  he  received  the  goods  in  question. 
[Btlbs,  J. — ^The  date  of  Whitworth's  debt  nowhere  appears.]  It 
sufficiently  appears  by  inference  that  it  existed  at  the  time  the  bill  of 
sale  was  given.  [Eble,  C.  J. — Why  should  not  a  debtor  satisfy  his 
debt?]  The  defendant  had  notice  that  all  the  property  had  been 
assigned  by  bill  of  sale  to  May.  [Eble,  C.  J. — What  of  that,  if  no 
bankruptcy  followed  ?]  In  Bowes  v,  Foster,  2  Hurlst.  k  N.  779,  the 
plaintiff,  being  in  difficulties,  and  fearing  that  some  of  his  creditors 
would  issue  execution  against  his  goods,  agreed  with  the  defendant, 
who  was  also  a  creditor,  that  there  should  be  a  pretended  sale  of  them 
to  him.  For  this  purpose,  an  invoice  was  made  out,  and  a  receipt 
given  to  the  defendant  for  a  sum  therein  stated  to  be  the  purchase- 
money,  and  possession  of  the  goods  was  delivered  to  the  defendant. 
Afterwards  the  defendant  sold  the  goods  as  his  own,  whereupon  the 
plaintiff  brought  trover:  and  it  was  held  that  no  property  in  the 
goods  passed  to  the  defendant,  and  that  the  plaintiff  was  not  precluded 
*2711  ^^^^  showing  that  no  payment  was  in  fact  made,  and  that  the 
-'  ^transaction  was  not  a  real,  but  a  pretended  sale.     [Erlk,  C. 

(a)  The  points  marked  for  argument  on  the  part  of  the  appellaota  were  aa  fbllowa : — 

«  1.  That  the  bill  of  sale  between  Knight  and  Maj,  dated  the  24th  of  AprU,  lS6d,  was  aa 
aot  of  banlcniptej : 

"  3.  That,  on  the  S7th  of  April,  ISftS,  the  respondent  had  notice  from  Knight  of  the  aaid  act 
of  bankraptcj : 

'*  3.  That  the  goods  in  qnestion  in  this  action  were  delirered  hj  Knight  to  the  respondent 
by  way  of  frandnlent  preference : 

'*  4.  That  the  delirery  and  transfer  of  the  said  goods  by  Knight  to  the  respondent  was  vnder 
the  etrenmstanees  set  forth  in  the  case  frandnlent  and  roid  as  against  the  creditors  of  Knigh^ 
or  those  who  represent  them : 

"  6.  That  such  fraudulent  transfer  was  in  itself  an  act  of  baakmptey : 

"  9.  That  the  Judge  of  the  eounty-eonrt  should  hare  directed  the  Jury  aeooidiag  to  the  abere 
propositions: 

**  7.  That,  at  all  erents,  he  should  hare  directed  them  that  there  was  eridence  of  a  fraudu- 
lent transaction  tMtween  Knight  and  the  respondent,  or  on  the  part  of  the  respondent,  within 
the  meaning  of  the  bankrupt  laws,  and  that,  if  they  found  the  same  to  .have  existed,  they  would 
be  Justified  in  returning  a  Tordict  for  the  appellants." 
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J. — The  jury  found  there  that  the  transaction  was  a  mere  colourable 
one,  for  the  purpose  of  protecting  the  goods  against  any  creditor  who 
might  issue  execution.  Here,  it  was  a  real  transaction  so  far  as  the 
parties  intended  it :  the  goods  were  given  and  received  as  payment.] 
The  object  was  to  give  a  preference.  [Byles,  J. — The  assignment 
10  May  was  an  assignment  of  the  whole  of  Knight's  property.  An 
assignment  of  the  whole  of  a  trader's  property  for  a  by-gone  debt, 
there  being  at  the  time  a  sufficient  debt  to  found  a  petition  in  bank- 
ruptcy, is  an  act  of  bankruptcy.]  It  was  so  held  in  Graham  v.  Chap- 
man, 12  C.  B.  85  (E.  C.  L.  R.  vol.  74).  and  Lacon  v.  LiflFen,  82  Law  J. 
Cb.  315.  An  agreement  to  deliver  further  goods,  does  not  take  the 
case  out  of  the  rule :  especially  where  power  is  given  to  seize  those 
very  goods.  As  to  notice  of  the  assignment,  it  is  clear  that  the  de- 
fendant was  informed  that  a  bill  of  sale  had  been  given  to  May :  and 
it  is  manifest  that  Knight  contemplated  and  expected  bankruptcy  or 
insolvency. 

Oriffits,  for  the  respondent,  (a) — ^It  must  be  conceded  that  the  exe- 
cation  of  the  bill  of  sale  to  May  was  an  *act  of  bankruptcy,  r+o^o 
The  judge  of  the  county-court  erred  in  supposing  that  because  '■ 
the  assignment  was  conditional  it  was  not  an  act  of  bankruptcy.  The 
question  is  whether  the  defendant  had  notice  of  it.  Whether  notice 
or  not,  was  a  question  for  the  jury,  and  they  found  that  there  was 
not:  and  this  court  has  no  power  to  review  their  decision.  [Erle, 
C.  J.—If  the  defendant  heard  what  was  said,  he  had  notice  of  an  act 
of  bankruptcy.  The  only  question  for  the  jury,  was,  *did  he  rn^nnQ 
hear  it?]  If  the  appellants  were  dissatisfied  with  the  verdict,  ^ 
they  might  have  applied  for  a  new  trial.  [Ehlb,  C.  J. — The  judge 
took  it  upon  himself  to  decide  that  the  execution  of  the  bill  of  sale 

(a)  The  poaoU  marked  for  argument  on  the  part  of  the  respondent  were  ai  follows  : — 

"  1.  That  the  bill  of  sale  wis  not  under  the  circumstanoes  stated  an  act  of  bankmptoy : 

"  2.  That,  if  there  was  evidence  upon  which  the  jury  might  have  found  the  bill  of  sale  to  be 
SD  set  of  bankruptcy,  they  were  properly  directed  by  the  judge  to  determine  that  question  : 

**  3.  Tbet  the  question  whether  the  bill  of  sale  wis  under  the  cirenmstanoes  an  act  of  bank- 
raptcy,  was  a  qnesiion  of  fact  for  the  Jury,  whieh  they  determined : 

"4.  That  the  question  of  notice  of  an  act  of  bankruptcy  was  one  of  fact  for  the  jury,  end 
they  were  properly  directed  by  the  learned  judge  upon  it : 

"  5.  That,  whetiier  a  fraudulent  preference  had  been  made,  was  a  question  of  fitct  for  the 
jory: 

"i.  That  the  jury  were  properly  directed  as  to  the  question  of  fraudulent  preference : 

"7.  That  the  right  of  the  plaintiffs  is  based  upon  an  assignment  by  Knight  of  the  16th  of 
Hay,  sod  they  are  only  entitled  to  such  goods  as  could  properly  pass  by  that  assignment,  on 
thjt  day ;  and  he  could  not  assign  those  sought  to  be  recoTcred  in  this  action ; 

**t.  That,  as  the  transaction  between  ^nigbtand  the  defendant  occurred  long  before  theexe- 
eation  of  that  deed,  and  was  binding  between  Knight  and  the  defendant,  the  plaintiffs  hare  no 
power  to  aToid  it : 

"  9.  That,  assuming  in  law,  in  case  of  a  bankruptcy,  the  bill  of  sale  to  be  an  act  of  bank- 
niptey,  and  the  transaction  between  Knight  and  the  defendant  to  be  a  fraudulent  preference, 
ttill,  as  the  plaintiffs  are  not  assigneee  under  the  bankruptcy,  and  the  prooeedlngs  in  bank- 
npiey  are  suspended  under  the  110th  section  of  the  Bankmptoy  Act,  1861,  the  plaintiffs  have  no 
richt  by  rirtne  of  the  assignment  and  its  registration  to  aToid  the  transaction  between  Knight 
and  the  defendant,  and  to  reoover  from  the  defendant  the  Talue  of  the  goods  whioh  were  de- 
livered to  him  by  Knight  by  Tirtoe  of  that  transaction  : 

''  16.  That  the  title  of  tbe  plaintiffs  can  have  no  relation  baek  to  any  net  of  bankruptey  prior 
to  the  assignment  to  them : 

*'  11   That  there  was  no  misdirection  in  point  of  law : 

**  13   That  tbe  plaintiffs  have  no  right  or  title  to  recoTer  in  this  action :  -j 

"13.  That  the  defendant  was  in  law  and  in  fact  entitled  to  the  Terdict."  I 
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was  not  in  point  of  law  an  act  of  bankruptcy :  we  mast  take  it  all  to> 
getber.]  In  any  view,  the  defendant  is  entitled  to  the  yerdict.  The 
plaintiffs  claim  under  an  assignment  under  the  bankruptcy.  They 
are  simply  trustees  under  a  deed  of  assignment,  with  such  powers  as 
the  statute  (24  k  25  Vict.  c.  134)  gives  them  as  such.  Their  title,  if 
any,  is  under  the  assignment  to  them  long  after  the  defendant's  title 
accrued.  [Btles,  J. — Under  the  Bankruptcy  Act,  1861,  the  trustees 
under  a  deed  have  all  the  rights  and  powers  of  assignees  in  bank- 
ruptcy.] The  197th  section  enacts,  that,  "  from  and  after  the  registra- 
tion of  every  such  deed  or  instrument  in  manner  aforesaid  (s.  194), 
the  debtor  and  creditors  and  trustees  parties  to  such  deed,  or  who 
have  assented  thereto  or  are  bound  thereby,  shall  in  all  matters  rela- 
ting to  the  estate  and  effects  of  such  debtor  be  subject  to  the  jurisdic- 
tion of  the  court  of  bankruptcy,  and  shall  respectively  have  the  bene- 
fit of  and  be  liable  to  all  the  provisions  of  this  act,  in  the  same  or 
like  manner  as  if  the  debtor  had  been  adjudged  a  bankrupt,  and  the 
creditors  had  proved,  and  the  trustees  had  been  appointed  creditors' 
assignees  under  such  bankruptcy;  and  the  existing  or  future  trustees 
of  any  such  deed  or  instrument,  and  the  creditors  under  the  same, 
shall,  as  between  themselves  respectively,  and  as  between  themselves 
and  the  debtor  and  against  third  persons,  have  the  same  powers, 
rights,  and  remedies  with  respect  to  the  debtor  and  his  estate  and 
eftects,  and  the  collection  and  recovery  of  the  same,  as  are  possessed 
or  may  be  used  or  exercised  by  assignees  or  creditors  with  respect  to 
♦2741  ^^®  bankrupt,  or  his  acts,  estate,  and  effects,  in  *bankruptcy." 
.  -'  That  never  was  intended  to  give  the  trustees  power  to  set 
aside  prior  transactions.  The  section  applies  to  composition  deeds,  to 
letters  of  license,  to  assignments  like  this,  and  to  inspection  deeds. 
The  bankruptcy  is  annulled:  and  the  case  is  the  same  as  if  there  had 
been  no  bankruptcy.  This  is  a  common  trust  deed  registered.  The 
appellants  can  only  put  this  as  a  case  of  fraudulent  preference.  Their 
rights  under  the  deed  of  the  16th  of  May,  1863,  have  no  relation  back, 
but  have  their  inception  from  the  deed.  In  Paul!  v.  Best,  3  Best  & 
Smith  537,  on  the  27th  of  March,  1861,  J.  P.  committed  an  act  of 
bankruptcy  under  the  12  &  13  Vict.  c.  106,  s.  67,  by  making  a  fraudu- 
lent conveyance  of  all  his  goods  and  chattels  to  A.  B.,  his  landlord, 
but  no  attempt  was  made  by  any  creditor  to  obtain  an  adjudication 
upon  it,  nor  did  it  appear  that  there  was  any  creditor  who  could  have 
done  so.  On  the  11th  of  October,  the  day  from  and  after  which  the 
Bankruptcy  Act,  1861,  came  into  operation,  A.  B.  made  a  distress  on 
the  goods  of  J.  P.  for  four  years'  rent ;  and,  on  the  17th  of  October, 
J.  P.,  who  was  not  a  trader,  was  adjudicated  bankrupt  on  his  own 
petition  under  ss.  86,  87  of  the  last-mentioned  act,  and  assignees  were 
appointed.  It  was  held  that  the  title  of  the  assignees  could  not  relate 
back  to  the  act  of  bankruptcy  in  the  preceding  March,  and  conse- 
quently that  the  129th  section  of  the  first-mentioned  statute  (which 
makes  a  distress  unavailing  for  more  than  a  year's  rent)  did  not  apply. 
In  Whitmore  t;.  Dowling,  2  Fost.  &  Fin.  134,  Martin,  B.,  says  "there 
is  no  relation  back,  where  a  trader  has  been  made  bankrupt  on  his 
own  petition," — referring  to  Monk  v.  Sharp,  2  Hurlst.  &  N.  540.  In 
that  case,  the  plaintifis,  who  were  traders,  on  the  26th  of  June,  peti- 
tioned the  court  of  bankruptcy  for  protection,  under  the  211th  section 
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of  the  12  &  IS  Vict.  c.  106.  They  filed  an  account  of  *debt8,  r^ojs 
and  made  a  proposal  according  to  s.  214.  At  an  adjourned  '- 
meeting  on  tbe  6th  of  August,  the  plaintiffs  did  not  attend,  and  neither 
the  proposal  nor  any  modification  of  it  was  accepted,  whereupon  the 
meeting  was  adjourned  to  the  public  court,  ana  the  plaintiffs  were 
adjudged  bankrupt  under  s.  228.  The  adjudication  was  not  founded  on 
the  petition  of  a  creditor,  nor  was  the  plaintiff's  petition  dismissed. 
It  was  held, — first,  that  the  filing  of  the  petition  for  arrangement  was 
not  an  act  of  bankruptcy,  that  petition  never  having  been  actually 
dismissed,  and  no  petition  for  an  adjudication  of  bankruptcy  having 
been  filed  within  two  months,  in  pursuance  of  s.  76, — secondly,  that, 
where  a  trader  is  adjudicated  bankrupt  under  the  223d  section,  witb- 
OQt  the  filing  of  a  petition  by  a  creditor,  the  bankruptcy  has  no  rela- 
tion back  to  any  act  done  by  the  bankrupt  prior  to  adjudication.  The 
like  was  held  in  Nicholson  v.  Gooch,  5  Ellis  &  B.  999. 

Macnamara,  in  reply. — Upon  appeals  from  the  county-court,  the 
coort  will  not  entertain  any  objection  which  was  not  urged  in  the 
court  below  :  per  Patteson,  J.,  in  Watson  v.  The  Ambergate,  Notting- 
ham, and  Boston  fiailway  Company,  15  Jurist  448 ;  Yorke  v.  Smith, 
21  Law  J.,  Q.  B.  63.  [Willes,  J. — Is  the  respondent  bound  so 
strictly  7]  The  rule  is  laid  down  generally.  [  QriffiU  submitted,  that, 
baying  got  tbe  verdict,  he  was  entitled  to  retain  it  upon  any  ground 
which  would  incapacitate  the  plaintiffs  from  recovering:  and  he 
referred  to  Standi ffe  v,  Clark,  7  Exch.  489.]  The  position  of  trustees 
under  these  deeds  is  this, — they  take  all  the  property  of  the  bankrupt, 
and  all  the  rights  of  assignees  in  bankruptcy,  unless  limited  by  the 
terms  of  tbe  deed.  The  words  of  the  197th  section  are  express,-* 
''From  and  after  the  registration  of  every  such  deed  or  instrument  in 
manner  aforesaid,  *the  debtor,  and  creditors,  and  trustees,  par-  r«27B 
ties  to  such  deed,  or  who  have  assented  thereto  or  are  bound  '- 
thereby,  shall  in  all  matters  relating  to  the  estate  and  effects  of  such 
debtor  be  subject  to  the  jurisdiction  of  the  court  of  bankruptcy,  and 
shall  respectively  have  the  benefit  of  and  be  liable  to  all  the  provi- 
sions of  this  act  in  the  same  or  like  manner  as  if  the  debtor  had  been 
adjudged  a  bankrupt,  and  the  creditors  had  proved,  and  the  trustees 
had  been  appointed  creditors'  assignees  under  such  bankruptcy ;  and 
the  existing  or  future  trustees  of  any  such  deed  or  instrument,  and 
the  creditors  under  the  same,  shall,  as  between  themselves  respect- 
ively, and  as  between  themselves  and  the  debtor  and  against  third 
persons,  have  the  same  powers,  rights,  and  remedies  with  respect  to 
the  debtor  and  his  estate  and  effects,  and  the  collection  and  recovery 
of  the  same,  as  are  possessed  or  may  be  used  or  exercised  by  as- 
signees or  creditors  with  respect  to  the  bankrupt,  or  his  acts,  estate, 
and  effects  in  bankruptcy."  If  this  be  not  so,  the  trustees  will  be 
unable  to  question  fraudulent  transactions  between  the  bankrupt  and 
a  favoured  creditor.  In  Ex  parte  Morgan,  In  re  Woodhouse,  82 
Law  J.  Bankruptcy  15.  20,  Lord  Westbury,  C,  says  that  '*  the  197th 
section  causes  the  state  of  things  under  a  trust  deed  to  be  precisely 
the  same  as  if  there  had  been  a  bankruptcy  instead  of  a  deed  of  com- 
position." This  is  a  change  from  bankruptcy  to  arrangement  under 
the  185th  and  subsequent  sections,  and  is  in  all  respects  to  be  dealt 
with  as  an  adjudication  of  bankruptcy.     Parke,  B.,  in  delivering  the 
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judgment  of  the  court  of  error  in  Stevenson  v.  Newnham,  18  C.  B. 
285,  299,  says:  "The  fraudulent  delivery  of  goods,  or  the  caasing 
them  to  be  taken  in  executiou  with  intent  to  defeat  or  delay  creditors, 
is  an  act  of  bankruptcy  :  and  if,  in  this  case,  the  assignees  under  this 
*2771   ^^^  could  have  resorted  to  such  an  act  of  ^bankruptcy,  we 

-*  should  have  thought  their  title  would  have  related  back  to 
the  delivery  of  the  goods,  or  the  fraudulent  execution  itself,  as  an  act 
of  bankruptcy ;  and  the  property  in  the  goods  would  thereby  have 
been  vested  in  the  assignees  from  that  moment ;  and  so  the  plaintiff 
would  not  have  been  entitled  to  sue  for  the  sale  of,  or  damage  to, 
these  goods,  though  he  might  still,  perhaps,  have  been  able  to  sue 
for  a  part  of  his  alleged  cause  of  action, — ^the  loss  of  the  temporary 
possession  of  the  excess  more  than  ought  to  have  been  taken  as  a  dis- 
tress. And,  if  the  fiat  had  been  issued  on  the  petition  of  any  of  those 
creditors  to  whom  the  bankrupt  was  indebted  at  the  time  of  the  trans- 
fer of  the  goods  to  the  plaintiff,  in  a  sum  sufficient  to  make  them  good 
petitioners,  the  assignees  under  that  fiat  would  have  had  a  title  to  the 
goods,  by  that  very  transfer."  And  in  a  subsequent  part  of  the  judg- 
ment, the  learned  judge  says, — p.  300, — *'It  may  be  collected  from 
the  bill  of  exceptions  in  this  case,  that  the  adjudication  of  bankruptcy 
proceeded  on  the  bankrupt's  own  application,  not  on  that  of  creditors 
to  the  amount  sufficient  to  constitute  a  petitioning-creditor's  debt,  who 
might  have  obtained  the  adjudication.  It  seems  to  us,  that,  in  such 
a  case,  the  act  of  bankruptcy  on  which  the  petition  is  to  proceed,  ia» 
the  declaration  of  insolvency ;  and  that  there  can  be  no  relation  back 
further  than  to  that  act.  It  might,  perhaps,  have  been  otherwise,  if 
the  adjudication  had  taken  place  on  the  application  of  creditors, 
though  the  fiat  had  issued  on  the  petition  of  the  bankrupt ;  for,  then, 
as  in  the  case  of  an  ordinary  commission  or  fiat,  there  may  perhaps 
be  a  relation  back  to  any  act  of  bankruptcy  which  can  be  proved 
subsequent  to  the  petitioning*creditor's  debt.  The  provision  at  the 
close  of  the  section,  that  the  proceedings  may  be  prosecuted  and  car- 
*2781  ^^^^  ^^  ^°  ^^^^  manner  as  if  the  fiat  had  *been  issued  and  adju- 

^  dicated  upon  on  the  petition  of  the  creditor,  was  merely  added 
for  the  purpose  of  providing  that  all  the  meetings,  examinations,  &c., 
should  take  place  in  the  same  way  as  under  ordinary  fiats  or  commis- 
sions ;  thi0  section  being  the  first  by  which  a  fiat  can  issue  on  the 
bankrupt's  own  petition.  It  would  appear  from  the  report  of  a  case 
in  1  De  Gex's  Bankruptcy  Cases  628, — Ex  parte  Norton, — that  Ijord 
Justice  Knight  Bruce,  then  Vice-Chancellor,  expressed  an  inclination 
of  opinion  that  fraudulent  preferences  might  be  impeached  under  a 
fiat  on  a  bankrupt's  own  petition,  if  there  was  a  sufficient  petitioning- 
creditor's  debt  at  the  time  of  such  fraudulent  preference/'  And  see 
the  opinions  of  Blackburn,  J.,  and  Wightman,  J.,  in  Young  v.  Billi- 
ter,  8  House  of  Lords  Cases  692,  70S.  It  is  conceded  here  that  there 
was  an  act  of  bankruptcv,  and  notice  thereof  to  the  defendant,  before 
the  delivery  of  the  goods  to  him,  and  that,  if  the  plaintiflb  had  been 
assignees  under  a  fiat,  they  might  have  avoidea  the  transaction* 
Under  the  Insolvent  Debtors  Acts  there  was  no  relation ;  and  yet|  in 
Doe  d.  Grimsby  v.  Ball,  11  M.  &  W.-  681,  it  was  held  that  a  convey- 
ance of  lands  which  is  fraudulent  and  void  against  the  creditors  of  the 
conveying  party  within  the  13  £liz.  c.  6,  is  void  also  as  ag^tnat  faia 
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assignee  on  his  insolvency,  who  represents  the  creditors ;  and  that 
the  assignee  may  recover  back  the  lands  in  ejectment.  '*  I  think/' 
says  Parke,  B.,  "  that  the  assignee  of  an  insolvent  debtor  represents 
the  creditors  for  all  purposes ;  and,  if  any  fraud  exists  in  the  transac- 
tion to  which  the  insolvent  was  a  party,  that  the  assignee  may  take 
adyantage  of  it.  A  deed  which  is  void  as  against  creditors,  is  also 
void  as  against  those  who  represent  creditors."  To  the  same  effect  is 
Batcher  v.  Harrison,  4  B.  &  Ad.  129  (E.  C.  L.  R.  vol.  24),  1  M.  & 
M.  677.  [Erle,  C.  J. — Unless  there  is  a  relation  back,  there  is  noth- 
ing to  impeach  the  ^transaction.  The  contention  on  the  part  r«o79 
cC  ihe  defendant  is,  that  the  title  of  the  trustees  under  the  deed  ^ 
of  toe  16th  of  May  has  its  inception  from  the  deed.  If  the  transac- 
tion sought  to  be  impeached  was  invalid,  the  trustees  might,  no 
doabt,  take  advantage  of  its  invalidity.  But,  if  it  be  impeachable 
only  ander  the  provisions  of  the  bankrupt  laws,  and  there  is  no  rela- 
tioo/they  cannot.  It  is  perfectly  competent  to  a  debtor  at  any  time 
to  pay  his  creditor,  whether  in  money  or  in  goods.  But,  with  refer- 
ence to  the  bankrupt  laws,  after  an  act  of  bankruptcy,  with  notice,  it 
is  wrong  to  pay  one  creditor  in  preference  to  the  rest.]  This  was  a 
fraadalent  preference  in  contemplation  of  bankruptcy.  Any  grant 
made  by  a  trader  after  an  act  of  bankruptcy  and  notice,  may  be  avoided 
by  any  one  who  represents  the  creditors.  All  these  goods  had  been 
ahsolately  assigned  to  May  prior  to  their  delivery  to  the  defendant. 
No  property  therefore  passed  by  such  delivery.  And  the  plaintifik 
represent  May  as  well  as  Knight  and  the  rest  of  the  creditors. 

Erle,  C.  J. — ^I  am  of  opinion  that  a  verdict  should  be  entered  for 
the  appellants  in  this  case  for  892.  9^.,  and  with  costs.  The  action 
was  brought  by  the  plaintifiEs  as  trustees  and  assignees  under  a  deed 
which  in  reality  has  become  equivalent  to  a  bankruptcy,  under  the 
197th  section  of  the  Bankruptcy  Act,  1861.  One  point  of  contention 
▼as,  whether  the  bill  of  sale  executed  by  Knight  in  favour  of  May 
on  the  24th  of  April,  1863,  whereby  the  former,  in  consideration  of  a 
past  debt,  assigned  to  the  latter  all  his  property  present  and  future, 
without  any  present  advance  of  money,  constituted  an  act  of  bank- 
ruptcy. That  such  a  transaction  is  an  act  of  bankruptcy,  has  re- 
peatedly been  decided ;  and  it  is  not  the  less  an  act  of  bankruptcy  be- 
cause it  is  in  the  form  of  a  mortgage :  the  entire  *and  absolute  r«oAo 
right  to  the  property  vested  in  May.  The  next  question  which  ^ 
was  discussea  in  the  court  below,  was,  whether  the  defendant  had  notice 
of  that  act  of  bankruptcy  when  the  goods  now  sought  to  be  recovered 
were  delivered  to  him.  He  called  upon  Knight  for  payment  of  a  debt. 
Knight  informed  him  that  he  had  given  a  bill  of  sale  of  all  his  goods 
to  May :  but^  being  pressed  by  the  defendant  for  money  or  goods. 
Knight  delivered  to  him  goods  to  the  value  of  S9l.  9s.  The  learned 
judge  of  the  county-court  intimated  an  opinion  that  this  did  not 
amoant  to  notice  of  an  act  of  bankruptcy.  I  am,  however,  clearly  of 
opinion,  that,  if  the  defendant  knew  of  the  bill  of  sale,  he  had  notice 
of  an  act  of  bankruptcy.  But  Mr.  Griffits,  having  got  the  verdict, 
insists  that  he  is  entitled  to  support  it  upon  any  ground  which  will  in 
law  incapacitate  the  plaintiffs  from  recovering;  and  accordingly  he 
has  raised  a  very  important  question,  viz.  whether  the  trustees  under 
a  deed  of  this  description  can  take  advantage  of  the  relation  so  as  to 
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overreach  the  transaction  of  the  27th  of  April,  1863.  Now,  it  \s  clear 
that  there  was  at  this  time  a  good  petitioning-creditor's  debt,  an  act 
of  bankruptcy,  and  notice  thereof:  assignees  in  bankruptcy  might, 
therefore,  have  set  aside  the  transaction.  But  Mr.  Grif&ts  says  that 
trustees  under  a  deed  of  this  sort  stand  in  pari  jure  with  the  assignees 
of  a  bankrupt  upon  his  own  petition,  and  that  in  such  a  case  there  is 
no  relation  back  to  any  prior  act  of  bankruptcy.  Several  cases  have 
been  pressed  upon  us  where  this  has  been  held.  But  I  am  of  opinion 
that  the  Bankruptcy  Act,  1861,  has  a  much  wider  relation  than  is 
suggested.  That  statute  contemplates  a  variety  of  deeds  of  arrange- 
ment between  bankrupts  and  their  creditors,  under  some  of  which 
little  or  nothing  passes  to  the  trustees.  I  decide  this  case  upon  the 
*9R11   °^^^^^  ground  ^that  here  is  an  assignment  to  the  plaintiffs  of 

^  all  the  property  of  the  debtor,  arising  out  of  a  petition  for  an 
adjudication  filed  by  a  creditor,  and  a  subsequent  meeting  of  the 
general  body  of  creditors  under  the  provisions  of  the  statute,  and  an 
arrangement  come  to  for  the  purpose  of  winding  up  and  distributing 
his  estate  as  in  bankruptcy,  without  incurring  the  expense  of  the 
ordinary  machinery  for  that  purpose.  The  language  of  the  statute  is 
to  a  clear  extent  unlimited,  to  give  the  trustees  under  such  a  deed  as 
this  all  the  rights  which  assignees  in  bankruptcy  would  have  had. 
The  197th  section  expressly  provides,  that,  from  and  after  the  regis- 
tration of  every  such  deed  [s.  192]  in  manner  aforesaid  [s.  194],  the 
debtor,  and  creditors,  and  trustees,  parties  to  such  deed,  or  who  have 
assented  thereto,  or  are  bound  thereby,  shall  in  all  matters  relating 
to  the  estate  and  effects  of  such  debtor  be  subject  to  the  jurisdiction 
of  the  court  of  bankruptcy,  and  shall  respectively  have  the  benefit  of 
and  be  liable  to  all  the  provisions  of  this  act  in  the  same  or  like 
manner  as  if  the  debtor  had  been  adjudged  a  bankrupt,  and  the  cre- 
ditors had  proved,  and  the  trustees  had  been  appointed  creditors* 
assignees  under  such  bankruptcy  ;  and  the  existing  or  future  trustees 
of  any  such  deed  or  instrument,  and  the  creditors  under  the  same, 
shall,  as  between  themselves  respectively,  and  as  between  themselves 
and  the  debtor,  and  against  third  persons,  have  the  same  powers, 
rights,  and  remedies  with  respect  to  the  debtor  and  his  estate  and 
effects,  and  the  collection  and  recovery  of  the  same,  as  are  possessed 
or  may  be  used  or  exercised  by  assignees  or  creditors  with  re- 
spect to  the  bankrupt,  or  his  acts,  estate,  and  effects  in  bankruptcy. 
The  deed  in  question  conveys  to  the  trustees  all  the  property  of  the 
debtor  ;  and  it  is  in  accordance  with  its  terms  that  the  trustees  are  to 
*9ft9l    ^^^^  ^^^  ^^®  rights  which  would  *have  been  vested  in  the 

^  assignees  if  the  bankruptcy  had  proceeded.  All  these  rights  are 
given  subject  to  the  control  of  the  court  of  bankruptcy.  The  judg- 
ment I  am  giving  will  enable  the  trustees  to  do  what  the  common 
principles  of  justice  require  that  they  should  do,  viz.  divide  the 
debtor's  estate  among  all  his  creditors.  I  see  no  reason  why  their 
rights  should  be  limited  to  the  date  of  the  deed.  For  these  reasons, 
I  am  of  opinion  that  the  appellants  are  entitled  to  judgment 

WiLLES,  J. — I  am  of  the  same  opinion.  I  think  it  would  be  very 
extraordinary  if  the  trustees  under  this  deed  of  assignment  could  not 
recover  back  the  value  of  the  goods  which  the  respondent  obtained 
from  Knight  on  the  27th  of  April,  in  the  manner  stated  in  the  case; 
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It  seems,  that,  on  the  24th  of  April,  Knight,  being  indebted  to  May 
in  the  sum  of  98^  Ss.,  executed  an  assip^nment  to  him  by  way  of  bill 
of  sale  of  the  whole  of  his  effects.  This  instrument  seems  to  have 
been  framed  carefully  for  the  purpose  of  making  it  appear  to  be  a 
valid  deed.  It  recites  that  Knight  is  indebted  to  May  in  the  sum  of 
98/.  &8,  for  ^oods  sold,  and  had  applied  to  him  for  more  goods,  to  the 
amount  of  8H.  lis,,  but  that  May  had  declined  to  furnish  the  same 
unless  Knight  would  give  him  the  security  thereinafter  contained,  to 
secure  both  sums,  amounting  to  180L,  and  also  such  as  might  from 
time  to  time  be  due  from  him  to  May  on  his  current  account.  Now, 
according  to  the  decisions,  if  so  much  goods  had  been  delivered,  they 
might  have  been  considered  an  exception  so  as  to  prevent  its  being 
an  assignment  without  consideration,  and  to  make  it  a  valid  deed, 
unless  there  were  circumstances  to  render  it  invalid  under  the  statute 
of  Elizabeth.  On  the  28th  of  April,  May  (having  made  no  advances 
to  Knight  either  in  money  or  goods  at  the  *time  of  the  execu-  r«9QQ 
tioQ  of  the  bill  of  sale  or  afterwards)  demanded  payment  of  *■  " 
his  debt,  took  possession  of  all  the  property  in  Knight^s  shop,  and 
6old  it  I  quite  agree  with  Mr.  Griffits  that  this  court  cannot  upon 
an  appeal  from  a  county-court,  entertain  a  mere  question  of  fact.  But 
the  court  is  bound  to  found  its  judgment  upon  a  conclusion  or  infer- 
ence of  fact  which  any  rational  man  would  draw:  and  I  think  no 
rational  man  could  conclude  otherwise  than  that  this  was  neither  more 
nor  less  than  an  assignment  of  the  whole  of  Knight^s  property,  and 
an  act  of  bankruptcy. (a)  Let  us  turn  to  what  took  place  between  the 
24th  and  the  28th  of  April.  On  the  27th,  the  respondent  called  upon 
Knight  to  demand  payment  for  goods  he  had  supplied  to  him.  Knight 
told  bim  he  could  not  pay  him,  and  acknowledged  that  he  had  given 
Maja  bill  of  sale  for  98L  odd  which  he  owed  him, — adding  *'  It  is  on 
all  there's  here."  There  can  be  no  doubt  that  that  was  a  statement 
ibat  Knight  had  given  a  bill  of  sale  which  amounted  to  an  act  of 
bankruptcy.  The  only  qualifying  word  in  the  statement  made  to  the 
respr)ndent  was  the  word  ''here:"  but  there  is  no  suggestion  that 
Knight  possessed  any  goods  or  property  anywhere  else.  The  respond- 
ent, therefore,  had  at  this  time  notice  of  an  act  of  bankruptcy.  That 
being  so,  a  conversation  follows  between  Knight  and  the  respondent, 
in  the  course  of  which  the  respondent  prevailed  upon  Knight,  by  a 
promise  that  he  would  be  favourable  to  him  when  he  should  start 
again,  to  hand  over  to  him  the  goods  the  value  of  which  is  now  sought 
to  be  recovered.  If  the  real  object  of  the  debtor  was  to  prefer  the 
particalar  creditor,  the  transaction  clearly  was  within  the  law  as  to 
fraudulent  preference.  I  am  at  a  loss  to  see  how  language  could 
D^ore  clearly  point  to  a  contemplation  on  the  part  of  the  debtor  that 
bia  •affairs  would  be  wound  up.  I  am  quite  aware  of  the  r^not 
decision  of  the  Court  of  Queen's  Bench  which  corrected  an  im-  ^ 
pression  that  once  prevailed,  that  it  was  enough  if  the  trader  contem- 
plated a  state  of  insolvency  at  the  time  of  the  transaction  complained 
of.  But  I  am  of  opinion  that  it  is  enough  if  the  debtor  is  aware 
that  his  assets  will  be  compulsorily  distributed  under  the  bankrupt 
1*W8.  These  proceedings  under  deeds  of  composition  or  arrangement 
&re  quite  under  the  control  of  the  court  of  bankruptcy.     How  any 

(a)  8«e  PeoneU  ».  Reynolds,  11  0.  B.  N.  S.  709  (E.  C.  L.  R.  toI.  103). 
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one  could  come  to  the  conclasion  tbat  this  man,  at  the  time  he  parted 
with  the  control  over  the  whole  of  his  effects,  did  not  contemplate 
bankruptcy,  I  am  entirely  at  a  loss  to  conceive.  I  come  back  now  to 
the  act  of  bankruptcy.  The  question  is,  whether  under  the  197tb 
section  of  the  Bankruptcy  Act,  1861,  the  title  of  the  trustees  under  a 
deed  of  this  kind  has  relation  back  to  the  act  of  bankruptcy.  Now, 
here  must  be  introduced  an  additional  fact,  viz.  that  before  the  creditors 
had  met  and  agreed  to  accept  the  composition  offered,  there  had  beea 
a  proceeding  by  Whitworth  (on  the  7th  of  May)  for  an  adjudication 
of  bankruptcy.  Whitworth's  debt  must  have  been  due  on  that  day. 
The  aggregate  of  Knight's  liabilities  is  set  out  in  the  case,  and  it  suffi- 
ciently appears  that  Whitworth's  debt  was  in  existence  at  the  date 
of  the  bill  of  sale.  Whitworth's  petition  was  not  proceeded  with, 
because  the  creditors  judged  it  expedient  that  the  estate  shoald  be 
wound  up  under  a  deed.  If  Whitworth's  petition  had  been  proceeded 
with,  and  Knight  had  been  adjudicated  a  bankrupt,  and  assignees 
appointed,  unquestionably  they  might  have  set  aside  the  transaction. 
That  is  conceded.  The  only  question  is,  whether  the  trustees  under 
the  deed  of  arrangement  stand  in  a  different  position  in  this  respect 
from  assignees  in  bankruptcy.  It  is  impossible  to  read  the  provisions 
*9ft''l   ^^  ^^^  Bankruptcy  Act,  *1861,  without  seeing  that  the  strongest 

J   desire  existed  in  the  minds  of  its  framers  to  encourage  creditors 
to  assent  to  trust  deeds,  and  to  give  to  the  court  of  bankruptcy  a 
jurisdiction  over  them  which  it  did  not  possess  before.    This  is  obvi- 
ous to  those  who  are  acquainted  with  the  difficulties  which  existed  in 
dealing  with  the  clauses  for  that  purpose  in  the  act  of  1849,  and  with 
the  more  extensive  provisions  contained  in  the  existing  Bankruptcy 
Act.     One  of  those  provisions,  viz.  the  197th  section,  has  already 
been  adverted  to  by  my  Lord.     It  is  there  enacted,  that,  "from  and 
after  the  registration  of  every  such  deed  or  instrument  in  manner 
aforesaid,  the  debtor  and  creditors  and  trustees  parties  to  such  deed, 
or  who  have  assented  thereto  or  are  bound  thereby,  shall  in  all  matters 
relating  to  the  estate  and  effects  of  such  debtor  be  subject  to  the  juris- 
diction of  the  court  of  Bankruptcy,  and  shall  respectively  have  the  htnejit 
of  and  be  liable  to  all  the  provisions  of  this  att  in  the  same  or  like  manner 
as  if  the  debtor  had  been  adjudged  a  bankrupt,  and  the  creditors  had 
proved,  and  the  trustees  had  been  appointed  creditors'  assignees  und^r 
such  bankruptcy^     That  appears  to  me  to  be  sufficient  to  show  that 
the  trustees  must  have  the  same  power  to  set  aside  a  fraudulent  trans- 
action with  the  debtor  as  the  assignees  would  have  had.     It  is  neces- 
sary to  turn  to  the  statute  to  see  the  provisions  with  reference  to  the 
appointment  of  assignees  and  the  vesting  of  the  property  in  them. 
Formerly,  the  title  of  the  assignees  bad  relation  back  to  any  act  of 
bankruptcy,  which  could  be  proved  subsequent  to  the  petitioning- 
creditor's  debt.    Now  they  may  set  aside  all  transactions  and  dealings 
with  the  bankrupt  with  notice  of  an  act  of  bankruptcy.     The  excep- 
tion in  the  case  of  a  fiat  issued  upon  the  bankrupt's  own  petition,  is 
founded  upon  the  fact  that  the  legislature  have  themselves  taken  the 
♦2861   ^''^8  ^f  ^^®  *petition  as  the  act  of  bankruptcy  in  that  case, 

J  and  therefore  the  only  one  to  which  the  title  of  the  assignees 
can  have  relation :  see  Stevenson  v.  Newnham,  18  C.  B.  285  (E.  C.  L. 
B.  vol.  76).     Expressing  no  opinion  upon  the  former  cases,  but  con- 
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fining  myself  to  the  circumstaDces  of  the  case  now  before  me,  I  am 
of  opinion  that  the  trustees  have  a  right  to  the  application  of  the  enact- 
ments on  which  the  relation  depends  in  their  favour.  One  point 
induced  me  to  hesitate :  but»  upon  reflection,  ii  seems  to  me  to  present 
DO  real  difficulty.  Under  the  provisions  contained  in  the  12  &  13 
Yict  c.  106,  it  was  necessary  that  the  whok  of  the  traders  property 
should  pass  by  the  assignment  to  the  trustees.  Under  the  provisions 
of  the  act  of  1861,  this  is  not  necessary.  Cases  may  be  supposed 
which  it  might  be  difficult  to  deal  with.  But  our  decision  on  the  pre- 
sent occasion  steers  clear  of  them.  The  words  of  s.  197,  *'  so  far  as 
may  be  applicable"  override  the  whole.  Upon  the  whole,  it  appears 
to  me  very  clearly  that  the  plaintifis,  the  trustees  under  this  deed,  are 
entitled  as  assignees  to  recover  the  value  of  the  goods  in  question. 
They  were  obtained  from  Knight  in  fraud  of  the  other  creditors,  after 
notice  of  an  act  of  bankruptcy.  The  judgment  of  the  county -court 
ranst  be  reversed,  with  costs. 

Bylks,  J. — I  am  of  the  same  opinion.  Although  this  case  comes 
before  us  upon  an  appeal  from  a  decision  of  a  county  court,  it  raises  a 
question  of  the  greatest  importance,  affecting  the  rights  of  a  great 
many  persons  under  deeds  which  are  now  becoming  of  almost  daily 
occurrence.  If  the  bankruptcy  had  proceeded,  there  can  be  no  doubt 
that  the  assignees  would  have  been  entitled  to  recover  the  goods  in 
question.  The  bill  of  sale  of  the  24th  of  April  was  an  assignment 
of  the  whole  of  Knight's  effects  within  the  reach  of  the  petitioning- 
creditor's  debt,  and  within  two  months  of  the  filing  of  the  petition. 
When  we  come  *to  apply  the  facts  to  a  case  where  there  is  no  r«Q87 
petitioning-creditor,  the  law  seems  to  be  clear :  for,  it  has  been  ^ 
decided  in  no  less  than  four  cases, — Stevenson  v.  Newnham,  18  C.  B. 
285  (E.  C.  L.  B.  vol.  76),  in  the  Exchequer  Chamber,  Nicholson  v, 
Gooch,  5  Ellis  &  B.  999  (E.  C.  L.  R.  vol.  85),  in  the  Queen's  Bench, 
Monk  t;.  Sharp,  2  Hurlst.  &  N.  540,  in  the  court  of  Exchequer,  and 
the  recent  case  of  Shrubsole  v.  Sussams,  in  this  coart,(a) — that,  where 
there  is  no  petitioning-creditor's  debt  in  existence  at  the  time,  a  deed 
conveying  all  a  trader's  eflfects  to  an  individual  creditor,  is  an  unim- 
peachable deed.  Bat  here  was  an  existing  petitioning-creditor's  debt. 
It  is  true  there  was  no  bankruptcy.  But  still  there  was  a  petitioning- 
creditor  :  and  the  statute  says  that  the  assignee  or  trustee  under  a 
trust-deed  shall  have  all  the  rights  of  all  the  creditors,  including  the 
petitioning-creditor.  Upon  this,  therefore,  as  well  as  upon  the  other 
point  mentioned  by  my  Lord,  I  think  we  may  safely  hold  that  there 
is  in  this  case  a  relation. 

EsATiNO,  J. — I  am  entirely  of  the  same  opinion.  After  the  reasons 
given  by  the  rest  of  the  court,  I  will  only  make  one  observation  upon 
the  important  point  which  has  been  raised.  Looking  at  the  compre- 
hensive language  of  the  197th  section  of  the  24  k  25  Vict.  c.  184, 
which  seems  to  have  no  limit,  I  should  find  it  very  dif&cult  to  say 
that  that  section  would  not  reach  a  transaction  like  this,  where  there 
has  been  a  petitioning-creditor  and  a  petition,  though  the  matter  has 
not  proceeded  to  an  adjudication.  I  agree  that  there  must  be  judg- 
ment for  the  appellants. 

Judgment  for  the  appellants,  with  costs. 

(a)  Pott,  p.  452. 


288  BAILET,  App.,  BODENHAM,  Resp.    E.  T.  1864. 


*0QQT  *CRAWSHAY  BAILEY  and  Others,  Appellants;  HENBY 
^^^J  BODENHAM,  Respondent.    May  2. 

1.  On  Wednesday  May  6,  A.  reeeived  at  Monmouih  a  ebeek  drawn  upon  M.  k  Co.,  banken 
at  Rom,  about  ton  miles  distant  Oh  Friday  lA«  8<A  he  paid  into  his  hauliers  at  MoDmoutb, 
and  they  on  the  same  day  sent  it  by  post  to  their  London  agenta  (the  City  Bank),  to  be  passed 
through  the  country  clearing-house  there.  The  drawees'  London  agents  were  B.  k  Co.  (whose 
names  appeared  in  a  printed  memorandum  at  the  foot  of  the  check),  6kI  their  account  with 
them  wat  el*>$ed  on  Tkuredatf  the  7th,  The  check  being  refused  by  B.  k  Co.  at  the  cleariug- 
bouse,  the  City  Bank  sent  it  by  post  an  Saturday  the  9th  for  payment  to  the  drawees,  wAo  kept 
it  until  Friday  the  15(A,  and  then  returned  it  to  the  City  Bank,  who  reeeiTod  it  on  Saturday 
the  10th,  and  sent  it  by  that  day's  post  to  their  correspondents,  the  Monmouth  Bank,  who 
(receiving  it  on  Sunday  the  17th)  sent  notice  of  the  dishonour  by  the  post  on  Tuteday  tlu  \9tk 
to  the  drawer,  whom  it  reached  on  the  20th. 

A  run  upon  the  bank  of  M.  k  Co.  commenced  on  Monday  the  11th,  and  on  Wednesday  the 
13th,  at  noon,  they  Anally  stopped  payment. 

In  an  action  in  the  county-court  by  the  Monmouth  Bank  against  the  drawer,  it  waa  proved 
that  the  drawees  sent  cash  through  the  post  to  country  bankere,  in  payment  of  checks  drawn 
upon  them,  as  late  as  Monday  the  11th,  but  did  not  honour  any  checks  forwarded  to  them  by 
London  bankera  after  Thursday  the  7th ;  that,  if  the  check  in  question  bad  been  received  by 
them  by  post  from  the  City  Bank  on  Friday  the  8th,  it  would  not  have  been  paid ;  but  that, 
if  presented  across  the  counter  at  any  time  before  the  final  stoppage  on  Wednesday  the  13th, 
it  would  have  been  paid. 

The  county-court  Judge  having  upon  these  facts  nonsuited  the  plaintiffs, — this  court,  upon 
appeal,  aflSrmed  his  decision ;  holding  that  the  presentment  was  not  In  due  time. 

2.  Semble,  also,  that  the  notice  of  dishonour  was  too  late. 

3.  Where  a  check  is  drawn  upon  a  country  banker,— ^iwere  whether  sending  it  by  post  from 
London  to  the  drawee,  with  a  demand  of  payment,  is  a  good  presentment  ? 

4.  The  mention  of  the  nsmes  and  address  of  the  London  agents  in  a  memorandum  at  the  foot 
of  a  country  banker's  check,  does  not  make  the  check  payable  at  the  place  so  indicated. 

This  was  an  action  brought  by  the  appellants  in  the  county-court 
of  Herefordshire  holden  at  Ross,  to  recover  the  amount  of  a  check  for 
29^.  8».  drawn  by  the  respondent  on  Wednesday,  the  8th  of  May,  1864, 
on  his  bankers,  Messrs.  Morgan  &  Adams,  of  Ross,  in  the  county  of 
Hereford,  payable  to  Mr.  Noah  Watkins  or  bearer,  and  given  on  the 
same  day  by  the  respondent  to  Mr.  Watkins  at  his  shop  in  Monmouth 
(a  post-town  ten  miles  from  Ross),  in  discharge  of  a  shop  account. 
The  trial  took  place  on  the  8th  of  August  last,  when  judgment  was 
reserved  until  the  next  court  held  for  the  district,  on  the  10th  of 
October  last,  when  the  plaintifis  were  nonsuited. 

Upon  an  appeal  against  that  decision,  the  facts  were  stated  as 
follows : — 

1.  Noah  Watkins  kept  the  check  from  Wednesday  the  6th  until 
^noQ-i   Friday  the  8th  of  May,  and  on  the  *last-mentioned  day  paid  it 

^  to  the  credit  of  his  account  at  his  bankers'  (the  plaintifib),  at 
Monmouth.     The  following  is  a  copy  of  the  check : — 

'*  Herefordshire.    Ross,  May  6th,  1863. 
''Joseph  Morgan  and  Francis  Hamp  Adams, 

"Ross  and  Archenfield  Bank. 
'*  Pay  Mr.  N.  Watkins  or  bearer  the  sum  of  twenty -nine  pouuds 
eight  shillings. 

"je29   8   0  "H.  BODKNHAM. 

"London  agents,  Messrs.  Barclay,  Bevan,  Tritton  &  Co." 

2.  The  plaintiffs  sent  this  check  to  the  City  Bank,  their  London 
agents,  by  the  post  of  Friday  the  8th  of  May,  to  be  presented  by  them 


COMMON  BENCH  REPORTS.    (16  J.  SCOTT.    N.  8.)        280 

to  Messrs.  Barclay  k  Co.,  the  London  agents  of  the  Boss  bank, 
thrc)QQ;h  the  country  clearing-house. 

3.  Messrs.  Morgan  k  Adams,  however,  had  closed  their  account 
with  Messrs.  Barclay  &  Co.  on  Thursday  the  7th  of  May ;  and  the 
City  Bank  therefore  sent  this  check  by  the  post  of  Saturday  the  9th 
of  May  to  Messrs.  Morgan  &  Adams,  at  Boss,  where  it  arrived  on  the 
morning  of  Sunday  the  10th  of  May. 

4.  Upon  the  next  day,  Monday,  the  11th  of  May,  there  was  a  run 
on  Messrs.  Morgan  &  Adams ;  and  this  check  was  put  aside  by  them 
until  the  following  Friday,  the  16th  of  May,  when  it  was  returned  to 
tbe  City  Bank,  dishonoured. 

5.  The  City  Bank  received  it  on  the  16th  of  May,  and  by  the  same 
day*s  post  returned  it  to  Messrs.  Bailey  &  Co.  (the  appellants),  who, 
having  received  it  on  Sunday  the  17th  of  May,  sent  notice  of  dis- 
honour by  the  post  of  Tuesday  the  19th  of  May  to  the  defendant, 
who  received  it  on  Wednesday,  the  20th  of  May. 

6.  Messrs.  Morgan  &  Adams  continued  their  business  transactions 
over  the  counter  up  to  about  noon  *on  Wednesday  the  18th  of  r*290 
May,  when  they  finally  stopped  payment;  and  they  have  since  *- 
been  adjudicated  bankrupts.  They  sent  cash  through  the  post  to 
country  bankers  in  payment  of  checks  drawn  upon  them  as  late  as 
by  the  post  of  Monday  the  11th  of  May :  but  they  did  not  honour  any 
check  forwarded  to  them  by  London  bankers  after  Thursday  the  7th : 
and  it  was  proved,  that,  if  this  check  had  been  received  by  Messrs. 
Morgan  &  Adams  by  post  from  the  City  Bank  on  Friday  the  8th  or 
Satarday  the  9ih  of  May,  it  would  not  have  been  paid. 

7.  It  was  also  proved,  that,  if  the  check  had  been  presented  across 
the  counter  at  any  time  before  the  final  stoppage  of  the  bank  on 
Wednesday  the  13th  of  May,  or  had  been  forwarded  by  post  direct 
from  Messrs.  Bailey  &  Co.  as  late  as  Monday  the  11th  of  May,  it 
would  have  been  paid  ;  the  defendant  having  a  balance  in  his  favour 
of  49Z.  IS^.  lid.  from  the  time  of  drawing  the  check  down  to  the 
stoppage  of  the  bank. 

8.  No  evidence  was  produced  to  prove  that  by  the  custom  of 
bankers  a  presentment  of  a  check  by  transmission  through  the  post 
from  the  bankers  who  hold  it  to  the  bankers  on  whom  it  is  drawn,  is 
anfiicient  as  against  the  drawer,  or  that  there  is  a  duty  on  the  drawees, 
as  the  drawer's  agents,  upon  the  receipt  of  a  check  through  the  post 
in  the  manner  above  stated,  to  remit  cash  through  the  post  to  the 
transmitter,  in  payment  of  it. 

9.  The  plain tifllB  were  nonsuited,  on  the  ground  that  the  check  was 
not  duly  presented:  ,and  the  judge  of  the  county-court  was  further 
of  opinion,  that,  assuming  the  manner  of  presentment  to  be  sufficient, 
the  check  was  not  presented  in  due  time;  that  the  non-payment  arose 
from  the  default  of  the  plaintiffs  or  of  Watkins  the  payee;  and  that 
the  defendant  was  *prejudiced  by  the  delay  in  presenting,  inas-  r»oQi 
much  as  he  would  have  had  notice  of  the  dishonour  in  time  to  '- 
withdraw  his  balance,  had  the  check  been  presented  by  the  plaintiffs' 
agents  and  been  dishonoured  on  Saturday  the  9th  of  May,  and  had 
due  notice  of  the  dishonour  been  given  to  him. 

The  questions  for  the  opinion  of  the  court  were, — 
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First,  was  the  check  duly  presented,  as  against  the  drawer,  by  trans- 
mitting it  through  the  post,  in  the  manner  above  stated? 

Secondly,  was  the  check  presented  by  the  plaintiffs  or  their  agents 
in  due  and  reasonable  time,  as  between  them  and  the  drawer,  to  the 
drawees  or  their  agents? 

Thirdly,  if  the  check  was  not  presented  as  soon  as  under  ordinary 
circumstances  it  should  have  been,  do  the  facts  above  stated  exonerate 
the  plaintiffs  for  the  delay  ? 

Fourthly,  was  the  defendant  so  prejudiced  by  the  delay  as  to  exone- 
rate him  from  payment  of  the  check? 

Archibald,  for  the  appellants.(a) — The  check  in  question  was  drawn 
HQQQ^  by  the  respondent  on  Wednesday,  *the  6th  of  May,  and  deli- 
-l  vered  on  the  same  day  to  Watkins  at  Monmouth,  which  is 
distant  ten  miles  from  Boss,  where  Morgan  &  Adams,  the  bankers 
upon  whom  it  was  drawn,  carried  on  their  business.  Watkins  kept 
the  check  until  Friday  the  8th,  when  he  paid  it  in  to  his  account  at 
the  appellants'  bank  at  Monmouth.  The  appellants  sent  it  to  their 
London  agents,  the  City  Bank,  on  the  same  day.  and  they  presented 
it  on  Saturday  the  9th  at  Barclay  &  Co.'s,  whose  names  appeared  on 
the  check  as  the  London  agents  of  the  drawees, — whose  account  with 
them,  however,  was  closed  on  Thursday  the  7th.  The  check  was 
dishonoured.  On  the  same  day  (Saturday  the  9th),  the  City  Bank 
sent  the  check  by  post  to  Morgan  &  Adams,  the  drawees,  who  received 
it  on  Sunday  the  10th.  They  kept  .it  until  Friday  the  15th,  and  then 
returned  it  by  post  to  the  City  Bank.  On  Monday  the  11th,  there 
was  a  run  upon  the  Boss  bank  (the  drawees),  but  they  continued  their 
business  transactions  over  the  counter, — that  is,  they  paid  all  checks 
and  notes  presented  at  the  counter, — until  about  no(m  of  Wednesday 
the  13th,  when  they  stopped  payment.  The  City  Bank  (the  London 
agents  of  the  appellants)  received  the  check  back  from  the  Boss  bank 
on  Saturday  the  16th,  and  by  the  same  night'a  post  sent  it  to  the 
appellants.  They  received  it  on  Sunday  the  17th,  and  on  Tuesday  the 
19ih  sent  a  notice  of  dishonour  by  post  to  the  respondent  (the  drawer), 
whom  it  reached  on  Wednesday  the  20th.  [Willks,  J. — When 
4iogQ-|  *was  the  check  refused  payment?]  When  presented  at  the 
^  drawees'  London  agents,  Barclay  &  Co.'s,  presumably  on  the 
9th.  As  far  as  concerned  transactions  with  Barclay  &  Co.,  the  stop- 
page of  the  Boss  bank  took  place  on  the  7th.  Upon  these  facts,  it  is 
submitted,  there  was  evidence  that  the  presentment  took  place  within 

(a)  The  pointa  marked  for  argument  on  the  part  of  the  appellants  were  ai  foUowi : — 

**  1.  That  the  nonsuit  was  wrong,  and  that  there  was  evidenoe  for  a  jury  of  the  preeentment 
of  the  check  in  doe  and  proper  time  and  manner: 

"  2.  That  the  cheek  was  duly  presented  by  transmitting  it  through  the  post  in  the  manner 
stated  in  the  ease : 

"  3.  That  the  appellants  were  entitled  to  present  the  check  in  the  manner  deseribed«to  or 
through  Messrs.  Barclay  k  Co.,  and  that  such  presentment  was  good : 

"  4.  That  the  check  was  presented  in  due  and  reasonable  time,  and  that  there  were  no 
laches  on  the  part  of  any  person  through  whose  hands  the  check  passed  before  presentment : 

**  5.  That  the  delay  (if  any)  in  presentment  was,  as  between  the  appellants  and  the  drawer, 
justifiable : 

*'  6.  That  the  respondent  was  not  prejudiced  by  the  delay  (if  any)  in  forwarding  and  pre- 
senting  the  check,  and  was  not  therefore  discharged ; 

"  7.  That  there  was,  as  against  the  respondent,  OTidenoe  of  a  usage  to  transmit  money  through 
the  post  in  payment  of  checks." 
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t  reasonable  time,  and  therefore  that  the  judge  was  wrong  in  non- 
suiting the  appellants.  [Willss,  J. — He  is  judge  of  the  facts;  and 
he  finds  that  in  fact  the  appellants  did  not  present  the  check  in  due 
time.]  Reasonable  time  is  to  be  judged  of  by  the  circumstances.  In 
the  absence  of  some  prejudice  to  the  drawer  from  the  delay,  a  check 
may  be  presented  at  any  time  within  six  years :  Serle  v,  Norton,  2 
M.  k  Rob.  401 ;  Robinson  v.  Hawksford,  9  Q.  B.  52  (E.  C.  L.  R.  vol. 
58);  Laws  v.  Rand,  8  C.  B.  N.  S.  442  (E.  0.  L.  R.  vol.  91).  [Btles, 
J. — When  was  the  check  presented  in  the  country  7]  On  Monday 
the  11th,  the  first  business  day  after  its  transmission  from  London  by 
the  City  Bank,  the  appellants'  agents.  [Bylss,  J. — The  judge  finds, 
that,  if  the  check  had  been  presented  at  Ross  over  the  counter  on  the 
Monday,  it  would  have  been  paid.  Is  there  any  authority  for  saying 
that  sending  by  post  to  the  drawees  is  a  presentment  ?]  It  was  so 
assumed  in  Hare  v.  Henty,  10  C.  B.  N.  S.  65  (E.  C.  L.  R.  vol.  100). 
There,  A.,  a  banker  at  Worthing,  received  from  B.,  a  customer,  a 
check  drawn  upon  C,  a  banker  at  Lewes  (which  is  distant  about 
eighteen  miles  from  Worthing),  on  the  morning  of  Friday  the  8th  of 
July,  and  sent  it  that  evening  by  post  to  his  London  correspondent,  D., 
for  presentment  through  the  country  clearing-house,  then  recently 
established,  but  in  pretty  general  use  among  country  bankers.  D.'s 
clerk  handed  the  check  at  the  clearing-house  on  the  morning  of 
Saturday  the  dth  to  the  clerk  of  E.,  the  London  correspondent  of  C. 
(the  drawee),  who  sent  it  down  by  the  post  of  that  evening  to  C. :  and 
it  was  *held  that  the  presentment  was  in  due  time.  [Willes,  r«o94 
J. — Watkins,  the  holder  of  this  check,  let  a  whole  day  go  by  ^ 
before  he  paid  the  check  in  to  his  bankers\]  The  bankers  in  London 
made  up  for  that  by  sending  it  back  earlier  than  they  need  have  done. 
The  question  is, — first,  whether  the  presentment  to  the  London  agents 
of  the  drawees  was  not  sufficient, — secondly,  whether  the  present- 
ment by  post  at  Ross  on  the  11th  was  not  in  time.  It  is  submitted 
that  the  putting  the  names  of  the  London  agents  on  the  check  gave 
the  holder  the  option  of  presenting  it  there  for  payment :  the  drawees 
were  bound  to  have  the  money  there  to  meet  it.  In  Beeching  v.  Gower, 
Holt,  N.  P.  C.  818  (E.  C.  L.  R.  vol.  8),  a  banker's  promissory  note 
was  made  payable  at  Tunbridge  and  likewise  in  London :  and  it  was 
held  that  the  bolder  had  a  right  to  present  it  at  either  place ;  and  that 
(myment  having  been  refused  in  London,  it  was  no  defence  on  the  part 
of  those  who  contended  that  the  holder  had  been  guilty  of  laches,  to 
prove  that,  if  payment  had  been  demanded  at  Tunbridge,  which  was 
the  more  oonvenient  and  nearer  place,  the  note  would  have  been 
paid.  [Btlbs,  J. — That  was  the  case  of  a  banker's  note  made  payable 
at  two  places.  But,  how  can  the  London  agent  know  the  state  of  the 
aocoant  between  the  banker  in  the  country  and  his  customer  ?]  The 
reasonable  course  to  pursue,  it  is  submitted,  was,  to  send  the  check 
to  the  London  agents  for  presentment:  and  there  was  no  subsequent 
laches.  The  course  adopted  by  the  City  Bank,  too,  was  correct. 
Morgan  and  Adams  were  in  the  habit  of  sending  cash  through  the 
post  in  payment  of  checks  forwarded  to  them  by  other  bankers. 
[WiLLSS,  J. — When  was  the  notice  of  dishonour?]  The  decision  of 
the  county-court  judge  proceeds  upon  the  absence  of  a  due  present- 
ment^ not  upon  the  want  of  a  proper  notice  of  dishonour.    [Willes, 
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♦2951  ^' — ^^  y^^  ^^^  ^^*  ^^^  check  *wa8  presented  and  dishonoured 
-'  on  Saturday  the  9th,  and  the  notice  of  dishonour  was  not  sent 
until  the  post  of  Tuesday  the  19th.    Surely  that  was  unreasonable 
delay.] 

ff.  Matthews f  contri,  was  not  called  upon. 

Erle,  C.  J. — I  ara  of  opinion  that  the  decision  of  the  county-court 
judge  was  right,  and  consequently  that  our  judgment  must  be  for  the 
respondent.     The  check  in  question,  which  was  drawn  upon  Morgan 
&  Adams,  was  given  to  Watkins  on  Wednesday  the  6th  of  May.    On 
the  7th,  Morgan  k  Adams  ceased  to  have  any  correspondent  in  Lon- 
don.   On  the  11th  their  embarrassments  began;  and  on  the  ISth  they 
stopped  payment.    If  the  check  had  been  presented  across  the  counter 
at  any  time  before  noon  of  the  last-mentioned  day,  it  would  have  been 
paid.     A  loss  having  intervened,  the  question  is  whether  there  has 
been  such  delay  either  in  presenting  the  check  or  in  giving  notice  of 
dishonour  as  to  entitle  the  drawer  to  cast  that  loss  upon  the  holder. 
This  depends  upon  the  dates.     The  check  having  been  received  by 
Watkins  on  Wednesday  the  6th  of  May,  he  paid  it  into  his  banked 
(the  appellants)  at  Monmouth  on  Friday  the  8th.    Here  was  one  day's 
delay.    The  appellants  sent  the  check  by  the  post  of  that  day  to  their 
London  correspondents,  the  City  Bank,  for  presentment  through  the 
country  clearing-house  to  the  London  agents  of  the  drawees,  Messrs. 
Barclay  &  Co.    For  the  purpose  of  the  present  judgment,  I  assume 
that  this  was  the  proper  course  for  them  to  take.   There  was  evidence 
in  the  recent  case  of  Hare  v.  Henty,  in  this  court,  that  such  a  present- 
ment through  the  country  clearing-house  was  a  reasonable  course, 
though  nothing  was  said  about  that  here.    At  the  time  the  check  was 
Mqai  received  by  the  City  Bank,  it  is  clear  that  the  London  ^channel 
^  for  payment  was  stopped.    The  City  Bank  were  the  agents  for 
the  appellants  to  present  the  check:  did  they  present  it  with  due  dili- 
gence ?    The  more  direct  course  undoubtedly  would  have  been  to  have 
sent  the  check  back  to  their  own  correspondents  immediately  the  pay- 
ment was  refused  in  London.     The  City  Bank,  however,  sent  it  by 
post  on  Saturday  the  9th  to  Messrs.  Morgan  &  Adams,  the  drawees, 
who  received  it  on  the  10th,  and  kept  it  (unpaid)  until  the  15th 
(Friday),  and  then, — they  having  stopped  payment  in  the  meantime, — 
returned  it  to  the  City  Bank.    Assume  that  the  City  Bank  adopted  a 
usual  and  a  proper  course  in  sending  the  check  by  the  post  to  the 
drawees, — and  I  am  rather  inclined  to  think  that  that  would  be  a 
good  presentment, — they  thereby  constituted  them  their  agents  to 
present  to  themselves.     If  so,  and  the  check  was  dishonoured,  they 
clearly  ought  to  have  given  notice  of  the  non-payment  in  a  reason- 
able time.    Either,  therefore,  the  transmission  by  post  was  no  present- 
ment at  all,  or,  if  a  due  presentment,  then  the  check  was  presented 
and  dishonoured  on  Monday  the  11th,  and  no  notice  of  dishonour 
was  given  until  Tuesday  the  19th.    In  either  view,  therefore,  there 
was  a  want  of  due  diligence.     I  do  not  mean  to  affirm  that  this  was 
a  good  presentment.   I  incline  to  think  it  was.   But,  unless  the  money 
was  remitted  by  return  of  post,  the  absence  of  an  answer  should  have 
been  considered  as  a  dishonour,  and  notice  of  such  dishonour  should 
have  been  given  promptly. 

WiLLES,  J. — I  am  of  the  same  opinion,  and  for  the  same  reasons. 
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Byles,  J. — I  also  am  of  opinion  that  the  nonsuit  was  right.  Two 
presentments  are  relied  on  by  the  appellants.  One  in  London  on 
Saturday  the  9th  of  May.  *To  sustain  this,  the  case  of  Beech-  r^oq^ 
ing  V.  Gower,  Holt,  N.  P.  0.  813  (E.  C.  L.  R.  vol.  8),  is  referred  •-  ^^' 
to.  Now,  coantry  bank-notes,  which  are  made  payable  both  in  Lon- 
don and  in  the  coantry,  may  be  presented  at  either  place ;  for,  there 
is  a  promise  to  pay  at  either.  But  the  mere  mention  of  the  names  of 
tbe  London  correspondents  in  the  memorandum  printed  at  the  foot 
of  a  check,  imports  no  more  than  that  the  parties  so  named  are  the 
London  agents  of  the  drawees.  It  would  be  quite  novel  to  hold  that 
checks  presented  to  the  persons  and  at  the  place  thus  indicated,  and 
not  paid,  are  dishonoured  checks. 

Next,  was  there  a  due  presentment  at  Ross  on  Monday  the  11th, 
by  the  transmission  of  the  check  by  the  post  of  Saturday  the  9th 
&om  the  City  Bank  to  Morgan  &  Adams?  Morgan  &  Adams  kept  it 
until  Friday,  the  15th,  two  days  after  their  stoppage,  and  then  returned 
it  I  abstain  from  intimating  any  opinion  as  to  whether  the  trans- 
mission of  a  check  to  the  drawees  in  a  letter  by  the  post  can  in  strict- 
ness be  a  presentment.  It  is  a  question  which  can  but  seldom  arise ; 
for,  evidence  of  usage  in  the  particular  case  may,  no  doubt,  make 
such  a  mode  of  presentment  good.  But,  assuming  that  it  might  be 
a  good  presentment  while  the  drawees  were  in  the  habit  of  so  paying 
checks,  it  is  found  as  a  fact  here,  that,  at  the  time  this  check  was  so 
transmitted  to  Morgan  &  Adams,  they  had  ceased  not  only  to  pay 
through  their  London  agents,  but  also  to  honour  checks  sent  to  them 
through  the  post  by  London  bankers.  There  has,  therefore,  I 
think,  been  such  a  default  of  presentment  on  the  part  of  the  holder 
of  the  check  as  to  afiford  a  defence  to  the  drawer  if  he  were  damni- 
fied thereby.  If  the  check  had  been  presented,  as  it  might  have 
been,  across  the  counter,  it  appears  that  it  would  have  been  paid. 
For  these  reasons  I  am  of  opinion  that  there  has  been  no  due 
presentment,  and  therefore  that  the  respondent  is  entitled  to  keep  his 
nonsuit.  '  Judgment  for  the  respondent. 


♦TIDEY  V.  MOLLETT.    May  2.  [*298 

1.  The  plaintiff  deelared  upon  an  agrMment  for  a  tonanoy  in  these  termt,^'  1.  Mr.  T.  (the 
piMBtiff)  engagea  to  eomplete  the  whole  woric  neoesiary  by  li«  14(A  June  next."  Then  fol- 
lowed an  enomeration  of  tbe  matters  to  be  done  by  the  plaintiff;  and  the  agreement  oonclnded, 
— "  /»  c&mnderation  of  theet  eonditione  being  fnlfiUedf  Mr.  M.  (the  defendant)  engages  to  take 
tbe  boQie  No.  61,  B.  Parle,  for  three  years,  at  the  annual  rent  of  130/.,  to  be  paid  quarterly. 
Rest  to  begin  from  Midsummer  next:" — Held,  that  the  completion  of  the  "work  necessary" 
by  the  day  named  for  that  purpose  was  a  eondition  preoedent  to  the  plaintiff's  right  to  sue  the 
^•adant  for  not  becoming  tenant. 

I.  An  instrament  which  is  void  as  a  leaee,  by  reason  of  the  prorision  in  the  8  A  0  Vict.  o. 
IM,  s.  Zf  may  noTertheless  enure  as  an  agreement. 

t  Sliatton  e.  Pettitt»  16  C.  B.  420,  OTermied. 

This  was  an  action  for  the  breach  of  an  agreement  to  become  ten- 
ant of  certain  premises. 

The  second  count  of  the  declaration  stated  that  an  agreement  was 
made  between  the  plaintiff  and  the  defendant,  which  said  agreement 
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was  so  made  in  the  year  1863,  and  within  six  lunar  months  before 
Midsummer  of  that  year,  and  was  contained  in  a  certain  letter  and  a 
paper  therein  enclosed ;  and  the  said  letter, — a  letter  written  by  the 
defendant,  and  by  him  addressed  to  the  plaintiff, — was  in  the  words 
and  figures  following,  that  is  to  say,  "  13,  Terrace,  Camberwell. 
Sir, — Will  you  (meaning  the  plaintiff)  be  so  good  as  to  sign  the 
enclosed,  which  contains  in  writing  the  agreement  we  (meaning  the 
plaintiff  and  defendant)  made  verbally,  except  that  I  have  added  the 
paragraph  as  to  a  lease  at  the  end  of  the  three  years.  Return  it  to  me 
when  signed,  by  post.  Yours,  John  Mollett;"  and  the  said  paper 
enclosed  in  the  said  letter  was  in  the  words  and  figures  following,  that 
is  to  say, — "  1.  Mr,  Tidy  engages  to  complete  the  whole  tvork  necessary 
by  the  14:th  June  next.  2.  The  stairs  to  the  kitchen  are  to  be  made 
less  steep.  3.  The  division  of  the  bath  from  the  other  part  of  the 
room  is  to  be  made  when  required  by  Mr.  MoUett  4.  A  green-house 
is  to  be  erected  of  respectable  appearance  and  size,  and  to  be  warmed 
by  hot-air  fiue.  5.  A  door  from  the  garden  to  the  road  is  to  be  made. 
6.  Bells  are  to  be  hung  throughout  the  house,  and  fingerplates  to  be 
*2ft<)1  ^^^®^  ^^  ^^^  ^^®  doors,  as  may  be  required  by  *Mr.  MoUett.    7. 

^  In  case  of  any  of  the  work  proving  defective,  such  as  doors  open- 
ing badly,  cracking,  &c.,  within  six  months,  all  is  to  be  made  good  by 
Mr.  Tidey.  This  arrangement  applies  also  to  the  drainage.  The  water 
is  to  be  laid  on  to  the  upper  part  of  the  house ;  and  other  deficiencies 
which  may  appear  are  to  be  made  good  by  Mr.  Tidey,  and  as  may  be 
decided  by  Mr.  Colchester.  In  consideration  of  these  conditi(yns  being 
fulfilled,  Mr.  MoUett  engages  to  take  the  house  No.  51,  Belsize  Park, 
for  three  years,  at  the  annual  rent  of  1302.  per  annum,  to  be  paid 
quarterly.  At  the  expiration  of  the  three  years,  Mr.  MoUett  is  to 
have  the  option  of  continuing  possession  by  taking  a  lease  for  seven, 
fourteen,  or  twenty-one  years,  on  the  terms  of  this  agreement.  Bent 
to  begin  from  Midsummer  next.  London,  22d  May,  1863.''  And  the 
plaintiff  signed  and  returned  to  the  defendant  the  said  enclosed  paper, 
as  requested  by  the  said  letter.  Averment,  that  the  plaintiff  had 
done  everything,  and  all  things  were  done  and  happened,  necessary 
to  entitle  the  plaintiff  to  have  the  defendant  take  the  said  house  for 
three  years  at  the  said  rent,  as  agreed ;  yet  that  the  defendant  did  not 
nor  would  take  the  said  house  for  three  years  at  the  said  rent,  as 
agreed,  but  wholly  refused  so  to  do,  whereby  the  plaintiff  lost  all  the 
benefit  of  the  said  agreement  and  the  said  rent,  and  was  prevented 
from  letting  the  said  house  to  other  persons,  and  incurred  great 
expenses  in  fitting  up  and  preparing  the  said  bouse  for  the  defendant, 
and  was  otherwise  injured  ana  damnified. 

The  third  count  stated  that  the  plaintiff  sued  for  that  tbe  said 
agreement  was  made  as  and  at  the  time  in  the  said  second  count  men- 
tioned ;  and  that  all  things  were  done  and  happened,  and  all  times 
*8001  ^'^P^^  before  the  said  breach  necessary  to  entitle  the  plaintiff 

^  ^to  have  the  defendant  take  the  said  house  for  the  said  three 
years,  at  the  said  rent,  as  agreed,  and  to  sue  for  the  breach  thereinafter 
mentioned,  except  certain  things  which  the  defendant  prevented  the 
plaintiff'  from  doing ;  yet  that  the  defendant  did  not  nor  would  take 
the  said  house  for  three  years  at  the  said  rent,  as  agreed,  whereby  tbe 
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plainfiif  sustained  similar  damage  to  that  in  the  second  count  men- 
tioned. 

Third  plea,  to  the  second  county  that  the  plaintiff  did  not  fulfil  the 
conditions  on  his  part  in  the  said  agreement  contained,  in  this,  that, 
althoQgh  required  by  the  defendant  so  to  do,  the  plaintiff  did  not  com- 
plete the  whole  work  necessary  by  the  14th  of  June,  as  in  the  said 
agreement  provided. 

Foarth  plea,  to  the  third  count,  the  defendant,  to  avoid  repetition, 
pleads  the  same  facts  which  are  pleaded  to  the  second  count;  and  he 
further  says  that  he  did  not  prevent  the  plaintiff  as  in  the  third  count 
alleged. 

Demurrer  to  the  third  and  fourth  pleas,  the  ground  of  demurrer  as- 
signed in  the  margin  being,  ''  that  the  objection  is,  that  the  doing  of 
what  the  plaintiff  agreed  to  do  was  not  a  condition  precedent." 
Joinder. 

Maenamara,  in  support  of  the  demurrer,  (a)  —  The  question  is 
whether  it  was  a  condition  precedent  to  the  defendant's  liability 
under  this  agreement  that  the  whole  of  the  work  stipulated  to  be 
done  by  the  plaintiff  should  have  been  done  by  the  14th  of  June. 
Some  of  the  things  stipulated  for, — the  third  and  the  ^seventh,  t^qai 
—for  instance,— cannot  be  conditions  precedent.  This  shows  *■ 
that  the  words  "in  consideration  of  these  conditions  being  fulfilled," 
are  not  to  be  taken  in  their  literal  sense.  It  is  consistent  with  these 
pleas,  that  all  but  a  very  insignificant  portion  of  the  work  may  have 
been  done  by  the  14th.  At  all  events,  it  is  not  shown  that  the  whole 
was  not  done  by  the  24th,  when  the  tenancy  was  to  commence. 
[Byles,  J. — It  does  not  appear  when  the  tenancy  was  to  commence.] 
The  rent  was  to  commence  from  the  24th  of  June.  In  the  notes  to 
Pordage  v.  Cole,  1  Wms.  Saund.  820  e(J),  it  is  said,  that,  "where  a 
day  is  specified  for  the  performance  of  certain  works,  and  money  is  to 
be  paid  on  performance,  although  the  works  be  not  performed  on  the 
day  specified,  yet  an  action  may  be  maintained  for  the  money  when 
they  are  performed,  and  the  party  who  is  to  pay  the  money  must  have 
recourse  to  a  cross-action  for  any  damages  occasioned  by  the  delay." 
For  this  position  the  learned  editor  refers  to  Cock  v.  Curtoys,  K.  B., 
M.  T.  2  G.  4,  and  Lucas  v.  Godwin,  8  N.  C.  787  (E.  C.  L.  R.  vol.  82). 
4  Scott  602.  In  Lucas  v.  Godwin,  the  plaintiff  contracted  to  build 
cottages  by  the  10th  of  October:  they  were  not  finished  till  the  16th: 
the  defendant  having  accepted  the  cottages,  it  was  held  that  the  plain- 
tiff might  recover  the  value  of  his  work,  on  a  declaration  for  work 
and  labour  and  materials.  In  giving  judgment,  Tindal,  C.  J.,  says: 
"  If  it  be  said  that  the  completion  by  the  10th  of  October  is  a  condition 

trecedent,  at  least  the  objection  should  have  been  taken  at  the  time. 
t  is  not  a  condition,  but  a  stipulation,  for  non-observance  of  which 
the  defendant  may  be  entitled  to  recover  damages :  but,  even  if  it  be 
a  condition,  it  does  not  go  to  the  essence  of  the  contract,  and  is  no 
answer  to  the  plaintiffs'  claim  for  the  work  actually  done."     And 

• 

(a)  Tb«  point  mMrked  for  argument  on  tbo  pari  of  the  plaintiff  waa  a«  follows : — 

"That  the  doing  of  what  the  plaintiff  agreed  to  do,  at  in  the  second  and  third  eonntt  of  the 

deelaratioB  mentioned,  wai  not  a  condition  preeedent  to  the  obligation  on  the  part  of  the  dt- 

faadaat  to  take  the  hoate,  ai  agreed  by  him." 
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n^Q/vA-i  Bosanquet,  J.,  says :  "  The  work  which  was  to  have  been  *coTn- 
-'  pleted  on  the  lOtb  was  not  completed  till  the  15th  of  October: 
but  the  completion  by  the  10th  is  not  a  condition  precedent:  it  does 
not  go  to  the  essence  of  the  contract ;  and  any  inconvenience  occasioned 
by  the  deviation  might  have  been  compensated  in  an  action  for 
damages." (a)  In  Lang  v.  Gale,  1  M.  &  Selw.  Ill,  upon  a  sale  of  land, 
it  was  agreed  by  the  conditions  of  sale  that  an  abstract  of  the  title 
should  be  delivered  to  the  purchaser  within  a  fortnight  from  the  date 
thereof,  to  be  returned  by  him  at  the  end  of  two  months  from  the  said 
date,  and  that  a  draft  of  the  conveyance  should  be  delivered  within 
three  months  from  the  said  date, — it  was  held  that  the  delivery  of  the 
draft  of  the  conveyance  within  three  months  was  not  a  condition  pre- 
cedent with  respect  to  its  delivery  within  the  precise  time.  "  I  do 
not,"  said  Bayley,  J.,  "consider  the  precise  time  of  the  delivery  as  an 
essential  ingredient  in  that  condition,  which  was  meant  only  to  secnre 
a  delivery  within  a  reasonable  time."  So,  here,  it  is  submitted  that 
it  is  not  essential  that  all  the  things  stipulated  to  be  done  should  be 
completed  by  the  day  named.  It  could  hardly  be  essential  to  a  con- 
tract which  was  not  to  take  eifect  until  the  24th  of  June,  that  the 
things  to  be  done  by  the  plaintiff  should  be  completed  by  the  14th. 
[WiLLES,  J.,  referred  to  Glaholm  v.  Hays,  2  M.  &  G.  257  (E.  C.  L.  R. 
vol.  40),  2  Scott  N.  R.  471,  where  by  a  charter-party  it  was  agreed 
that  the  vessel  should  proceed  to  Trieste,  and  there  load  a  full  cargo 
of  wheat,  &c.,  and,  being  so  loaded,  should  therewith  proceed  to  a 

fiort  in  the  united  kingdom, — "  the  vessel  to  sail  from  England  on  or 
efore  the  ^th  of  February  then  next:^^  and  it  was  held  that  the  sailing 
of  the  vessel  from  England  on  or  before  the  day  named  was  a  condi- 
*^031  ^'^^  ^precedent  to  the  owner's  right  to  sue  the  merchants  for 
-'  not  providing  a  cargo  at  Trieste.]  Behn  v.  Burness,  82  Law 
J.,  Q.  B.  204,  is  to  the  same  effect.  In  Ritchie  v.  Atkinson,  11  East 
295,  where  the  master  and  freighter  of  a  vessel  of  400  tons  mutually 
agreed  in  writing  that  the  ship,  being  every  way  fitted  for  the  voyage, 
should  with  all  convenient  speed  proceed  to  St.  Petersburg,  and  there 
load  from  the  freighter's  factors  a  complete  cargo  of  hemp  and  iron, 
and  proceed  therewith  to  London,  and  deliver  the  same,  on  being  paid 
freight,  for  hemp  52.  per  ton,  for  iron  6s.  per  ton,  &c. ;  one  half  to  be 
paid  on  right  delivery,  the  other  at  three  months, — it  was  held  that 
the  delivery  of  a  complete  cargo  was  not  a  condition  precedent;  but 
that  the  master  might  recover  freight  for  a  short  cargo  at  the  stipu- 
lated rates  per  ton ;  the  freighter  having  his  remedy  in  damages  for 
such  short  delivery.  Whether,  said  Lord  EUenborough,  the  delivery 
of  a  complete  cargo  be  a  condition  precedent,  "depends,  not  on  any 
formal  arrangement  of  the  words,  but  on  the  reason  and  sense  of  the 
thing,  as  it  is  to  be  collected  from  the  whole  contract;  whether  of  two 
things  reciprocally  stipulated  to  be  done,  the  performance  of  the  one 
does  in  sense  and  reason  depend  on  the  performance  of  the  other.'' 
After  referring  to  the  rule  well  laid  down  by  Lord  Mansfield  in 
Boone  v.  Eyre,  1  H.  Bl.  278.  6  T.  R.  573,  his  Lordship  adds:  "All 
the  cases  of  conditions  precedent  have  been  where  the  thin^  to  be 
done  was  a  strict  indivisible  condition."    Carpenter  v.  Blandford,  8 

(o)  8m  the  aoihoriiiM  referred  to  end  dieenteed  in  the  notee  to  Cotter  e.  PoweU^  1  Smith's 
Leading  Ceaet,  6th  edit  11-15. 
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B.  k  C.  575  (E.  0.  L.  B.  vol.  15),  4  M.  &  B.  98,  is  also  an  authority 
to  show  that  the  day  was  immaterial.  [Willbs,  J. — That  was  one  of 
those  cases  where,  in  order  to  avoid  a  penalty,  a  particular  construc- 
tion has  been  put  upon  the  instrument.]  i;o  constitute  a  condition 
precedent,  the  language  should  he  clear  and  unequivocal.  [Btles, 
J.— Does  "  necessary*'  here  mean  *neces8ary  to  the  convenient  f^qaj, 
occupation  of  the  house,  or  necessary  with  respect  to  time?]  ^ 
It  mast  mean  necessary  to  the  convenient  occupation  of  the  house. 
What  follows  explains  it.  It  will  be  contended  on  the  other  side  that 
this  being  a  demise  for  three  years,  to  commence  at  a  future  day,  it  is 
void  because  not  under  seal.  But,  though  void  as  a  lease,  it  is  good 
as  an  agreement. 

Bosanquet,  contri.(a) — The  declaration  is  bad,  being  founded  upon 
an  instrument  which  is  a  void  lease  under  the  8  &  9  Vict.  c.  106,  s.  8. 
In  Bacon's  Abridgment,  Leases  and  Terms  for  Years,  a  lease  is  defined 
to  be  "  a  contract  between  lessor  and  lessee,  for  the  possession  and 
profits  of  lands,  &c.,  on  the  one  side,  and  a  recompense  by  rent  or  other 
consideration,  on  the  other."  And,  as  to  the  form  of  words  necessary 
to  constitute  a  demise,  it  is  laid  down,  (K),  pi.  1,  that,  '*  whatever 
words  are  sufficient  to  explain  the  intent  of  the  parties,  that  the  one 
shall  divest  himself  of  the  possession,  and  the  other  come  into  it  for 
such  a  determinate  time,  such  words,  whether  they  run  in  the  form 
of  a  license,  covenant,  or  agreement,  are  of  themselves  sufficient,  and 
will  in  construction  of  law  amount  to  a  lease  for  years  as  effectually 
as  if  the  most  proper  and  pertinent  words  had  been  made  use  of  for 
that  purpose ;  for,  a  lease  for  years  being  no  other  than  a  contract  for 
the  possession  and  profits  of  the  lands  on  the  one  side,  and  a  recom* 
pense  of  rent  or  other  income  on  the  other,  if  the  words  made  use  of 
are  sufficient  to  prove  such  a  contract,  in  what  form  soever  they  are 
introduced,  or  however  variously  applicable,  the  law  *calls  in  p^oac 
the  intent  of  the  parties,  and  models  and  governs  the  words  '- 
accordingly."  This  instrument  falls  directly  within  that  definition. 
The  defendant  engages  to  take  the  house  for  three  years  from  midsum* 
mer, — with  the  option  of  continuing  possession  for  seven,  fourteen,  or 
twenty-one  years  on  the  same  terms.  [Willks,  J. — You  rely  on 
Stratton  v.  Pettitt,  16  C.  B.  420  (E.  C.  L.  B.  vol.  81):  but  a  different 
notion  has  since  prevailed  in  the  Queen's  Bench  and  in  the  Exchequer. 
In  Bond  v.  Bosling,  1  Best  &  Smjth  371  (E.  C.  L.  E.  vol.  101),  by 
agreement  not  under  seal,  the  plaintiff  agreed  to  let  and  the  defendant 
to  hire  certain  premises  for  seven  years;  and  it  was  further  agreed 
that  a  good  and  sufficient  lease  embodying  the  terms  of  the  agreement 
should  be  prepared  at  the  joint  expense  of  the  parties:  in  an  action 
for  not  accepting  a  lease,  it  was  held,  that,  though  the  instrument  was 
void  as  a  lease,  by  the  8  &  9  Yict.  c.  106,  s.  8,  it  was  good  as  an  agree- 
ment. So,  in  Bollason  t;.  Leon,  7  Hurlst.  &  N.  78,  the  plaintiff 
declared  on  the  following  agreement  in  writing,  made  in  January, 
1861, — *'L.  agrees  to  let,  and  B.  agrees  to  take,  the  good-will,  situate, 
Ac.,  with  the  house  and  land  adjoining,  for  the  period  of  three  years 

(«)  TIm  pointi  marked  for  Mrgnment  on  the  part  of  the  defendant  were  m  followa : — 
"I.  That  the  doing  of  the  matters  not  done  waa  a  condition  preoedent: 
"2.  That  the  declaration  ia  had,  as  showing  a  demise  for  tiiree  years,  to  eommenee  at  a 
Aitm  daj,  and  not  being  by  deed." 

C.  B.  H.  8.,  VOL.  XVI.— 18 
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from  Lady-Day  now  next,  at  the  rent  of  120/.  per  annum :  a  lease  for 
the  same  to  be  executed  and  signed  as  soon  as  possible,  subject  to  the 
permission  of  H.,  landlord  of  the  mill.  L.  also  agrees  to  let  and  B. 
agrees  to  take  the  said  mill,  house,  land,  &c.,  from  this  date  up  to 
Lady-Day  now  next,  on  the  same  terms  and  at  the  same  rate  of  rent, 
B.  to  have  the  sole  use  of  the  mill,  house,  and  land,  &c.,  and  all 
machinery  and  utensils  therein  contained."  It  was  held  that  the  agree- 
ment operated  as  an  actual  demise  from  its  date  up  to  Lady-Day,  and 
as  an  agreement  for  a  lease  from  that  time  for  a  term  of  three  years, 
and  consequently  was  not  void  under  the  8  &  9  Vict.  c.  106,  s.  3,  for 


'306] 


not  being  under  seal.]  The  ^instrument  there  was  not  intended 
to  be  a  lease:  this  was.  Then,  the  completion  of  the  repairs 
and  alterations  necessary  by  the  14th  of  June  was  clearly  a  condition 
precedent  to  the  defendant's  obligation  to  take  possession.  The 
defendant  might  well  insist  upon  such  a  condition,  in  order  that  he 
might  have  time  to  provide  himself  with  another  house  by  the  24th, 
in  case  the  plaintiff  should  fail  to  perform  his  engagement.  Lord 
Mansfield  lays  it  down  in  a  case  where  the  question  was  whether  cer- 
tain words  in  a  covenant  amounted  to  a  condition  precedent  or  not, — 
Kingston  v.  Preston,  cited  in  Jones  v.  Berkeley,  2  Dougl.  684, — "that 
the  aependence  or  independence  of  covenants  was  to  be  collected  from 
the  sense  and  meaning  of  the  parties^  and  that,  however  transposed  this 
might  be  in  the  deed,  their  precedency  must  depend  on  the  order  of  time 
in  which  the  intent  of  the  transaction  requires  their  performance."  The 
agreement  here  is  to  be  construed  reddendo  singula  singulis.  This  is 
not  like  the  case  of  Lang  v.  Gale,  1  M.  &  Selw.  Ill :  the  day  is  of  the 
essence  of  the  contract  here.  It  is  more  like  the  case  of  the  charter 
party,  where  the  vessel's  being  at  a  particular  port  on  a  given  day, 
was  held  to  be  a  condition  precedent  to  the  owner's  right  to  sue  the 
charterer  for  not  furnishing  a  cargo, — Glaholm  v.  Hays.  In  Lucas  v. 
Godwin,  the  defendant  had  accepted  the  cottages.  That  it  was  com- 
petent to  the  defendant  by  express  stipulation  to  make  the  day  essen- 
tial, is  clear  from  Marshall  v.  Powell,  9  Q.  B.  779  (E.  C.  L.  B.  vol.  58), 
and  Gore  v.  Lloyd,  12  M.  k  W.  463.  In  Maryon  v.  Carter,  4  C.  &  P. 
295  (E.  C.  L.  B.  vol.  19),  where  it  was  part  of  a  condition  precedent 
to  the  claim  of  a  sum  of  802.,  in  addition  to  the  purchase- money  for  a 
new  house,  that  the  pavement  in  front  of  the  adjoining  houses  should 
be  laid  down  by  the  21st  of  April, — it  was  held  that  the  delay  of  four 
*3071  ^^y^  though  occasioned  by  bad  weather,  which  prevented  the 
^  ^workmen  from  proceeding,  was  sufficient  to  prevent  the 
recovery  of  such  claim.  The  words  *'  in  consideration  of  these  condi- 
tions being  fulfilled,"  show  clearly  that  performance  by  the  14th  of 
June  was  considered  essential. 

Afacnamara^  in  reply. — Though  not  valid  as  a  lease,  the  court  will 
still  give  effect  to  this  instrument  as  an  agreement.  *In  Parker  v.  Tas- 
well,  27  Law  J.,  Ch.  812,  an  agreement  for  letting  a  farm  for  ten 
years,  though  void  at  law,  under  the  8  &  9  Vict.  c.  106,  as  a  lease,  was 
held  by  Lord  Cran worth,  0.,  to  be  valid  as  an  agreement;  and  specific 
performance  of  it  was  decreed.  [Erle,  0.  J. — We  are  all  agreed  upon 
that  point.]  Beliance  is  placed  upon  the  words  **  In  consideration  of 
these  conditions  being  fulfilled,^  to  show  that  the  completion  of  the 
necessary  work  by  the  14th  of  June  was  intended  to  be  a  condition 
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precedent.  Similar  words,  however,  were  used  in  Boone  v.  Byre,  1 
H.  BI.  278,(a)  and  also  in  Stavers  v.  Curling,  3  N.  C.  355  (E.  C.L.  R. 
vol.  11),  S  Scott  740,  (h)  and  yet  it  was  held  that  there  was  no  condi* 
tion  precedent.  [Btles,  J. — W6  held  the  other  day  that  the  word 
'* condition"  may  mean  ''8tipQlation."(c)]  Unless  the  Coart  see  that 
the  completion  by  the  14th  of  June  goes  to  the  root  and  essence  of  the 
bargain,  they  will  hold  that  it  was  enough  if  the  repairs  were  com- 
pleted by  the  24th,  the  day  on  which  the  tenancy  was  to  commence. 
The  declaration  alleges  performance  generally :  the  plea  is,  that  the 
work  was  not  completed  by  the  14th :  the  inference  therefore  would 
be  that  it  was  done  before  the  day  fixed  for  the  commencement  of  the 
tenancy. 

*Eblb,  C.J. — ^I  am  of  opinion  that  our  judgment  upon  this  r+oAo 
demurrer  must  be  for  the  defendant.  It  seems  to  me  that  the  ^ 
instrument  declared  on  is  an  agreement,  and  not  a  lease.  The  terms 
i]sed  manifestly  show  that  that  was  the  intention  of  the  parties. 
Although  at  one  period  the  courts  strove  to  construe  these  documents 
to  be  present  demises,  yet,  since  the  8  &  9  Vict.  c.  106,  for  the  same  rea- 
son, the  judges  will,  if  they  contain  words  of  agreement,  construe  them 
to  be  agreements  only,  and  not  demises, — ut  res  magis  valeat  quam 
pereat.  The  Court  of  Queen's  Bench  in-Bond  v,  Bosling,  1  Best  &  Smith 
371  (E.  C.  L.  R.  vol.  101),  the  Court  of  Exchequer  in  Bollason  y.  Leon,  7 
Hurlst.  tt  N.  78,  and  the  Court  of  Chancery  in  Parker  v.  Taswell,  27 
Law  J.,  Cb.  812,  all  confirm  that  view.  The  defendant  is  sued  for  the 
breach  of  an  agreement  to  become  tenant  of  a  house.  The  promise  is 
in  these  words, — "In  consideration  of  these  eondittons  being  fulfilled, 
Mr.  M.  (the  defendant)  engages  to  take  the  house  No.  51  Belsise  Park 
for  three  years,  at  the  annual  rent  of  1302.  per  annum,  to  be  paid  quar- 
terly. Bent  to  begin  from  Midsummer  next."  The  ''conditions" 
are,  amongst  others, — ''Mr.  T.  (the  plaintifiT)  engages  to  complete  the 
whole  work  necessary  by  the  14th  June  next."  That  is  the  condition 
upon  which  the  defendant  relies.  The  plea  (third)  is,  that,  although 
required  by  the  defendant  so  to  do,  the  plaintiff  did  not  complete  the 
whole  work  necessary  by  the  14th  of  June,  as  in  the  said  agreement 
provided.  I  am  of  opinion  that  that  plea  discloses  the  non-perform- 
ance of  a  condition  precedent.  I  take  the  facts  to  be  these, — The 
plaintiff  is  the  owner  of  a  house  which  is  in  the  course  of  construc- 
tion ;  and  the  defendant,  who  is  desirous  of  becoming  tenant,  says,  '*  I 
will  take  the  house  on  and  from  the  24th  of  June,  provided  certain 
necessary  things  (describing  them)  are  completed  by  the  14th."  The 
defendant  had  a  ^perfect  right  to  make  such  a  stipulation.  It  r^eoAg 
is  possible  that  the  14th  of  June  may  have  been  a  very  mate-  ^ 
rial  day.  At  all  events,  the  parties  have  stipulated  for  the  comple- 
tion of  the  work  by  that  day :  and  I  feel  myself  bound  to  give  effect 
to  the  words  of  that  stipulation.  It  is  said  that  the  words  "  the  whole 
work  necessary"  are  very  indefinite.  But,  whatever  be  the  meaning 
of  the  word  '*  necessary"  in  the  agreement,  it  means  the  same  thing  in 

(«)  **Tk%  pUiataff  weU  and  truly  performing  aH  And  eTorything  therein  eontained  on  bis 
p«t  to  be  performed." 

{h)  '^  On  tbe  performenoe  of  the  befofe-mentiotted  termi  and  oonditioni  on  the  part  of  the 
plaiBtaC" 

(c)  See  Hajae  o.  Cnmmingt,  poii. 


309  TIDEY  V.  MOLLETT.     E.  T.  1864. 

* 

the  declaration,  and  the  plea  takes  it  up  in  the  same  sense  as  the  de- 
claration; and  the  demurrer  admits  that  "the  work  necessary,"  in  the 
sense  in  which  those  words  are  used  in  the  declaration  and  in  the 
plea,  was  not  done  by  the  14th  of  June.  The  plaintiff,  therefore,  has 
failed  in  the  performance  of  a  condition  precedent ;  and  the  defend- 
ant had  a  right  to  say  that  he  declined  to  go  on  with  the  contract. 

WiLLES,  J. — I  am  of  the  same  opinion.  It  has  been  ingeniously 
argued  for  the  plaintiff,  that  the  completion  of  the  matters  stipulated 
for  by  the  14th  of  June  could  not  be  essential  to  the  defendant's  enjoy- 
ment of  the  premises,  seeing  that  the  tenancy  was  not  to  commenoe 
until  the  24th.  But  the  proper  answer,  I  think,  was  given  by  the 
defendant's  counsel,  viz.,  that  completion  by  the  14th  might  well  be" 
essential,  in  order  that  the  defendant  might  assure  himself  of  that  or 
some  other  place  to  lay  bis  head  in  by  the  24th.  I  think  we  are  not 
at  liberty  to  say  that  the  stipulation  for  completion  by  the  14th  was 
not  a  condition  precedent. 

Byles,  J. — I  entirely  agree  with  my  Lord  and  my  Brother  Willes, 
that  completion  by  the  14th  of  June  was  a  condition  precedent.  There 
is  only  one  point  upon  which  I  wish  to  make  an  observation,  viz.,  the 
^oi  A-|  construction  of  instruments  of  this  sort.  It  appears,  *that,  first 
-'  in  the  Queen's  Bench  (in  Bond  v.  Rosling),  and  then  in  the 
Exchequer  (in  RoUason  v.  Leon),  and  afterwards  in  the  Court  of  Chan- 
cery (in  Parker  v.  Taswell),  and  also  in  this  court  during  the  present 
term,  in  a  case  of  Hayne  v.  Cummings,  post,  the  error  which  this  court 
fell  into  in  Stratton  v.  Pettitt  has  now  been  corrected ;  and  it  is  settled, 
that,  though  void  as  a  lease  by  reason  of  the  8  &  9  Vict.  c.  106,  s.  3, 
not  being  by  deed,  these  instruments  may  still  be  held  good  as  agree- 
ments for  a  tenancy. 

Keatinq,  J. — ^I  am  of  the  same  opinion,  and  for  the  same  reasons. 

Judgment  for  the  defendant.(a) 

(a)  See  The  London  GM-light  Company  o.  The  Veitry  of  Cheliea,  8  C.  B.  N.  8.  215  (E.  C. 
L.  R.  Tol.  98). 


JAMES  ASPINALL  TOBIN,  who  has  survived  THOMAS 

TOBIN,  V.  THE  QUEEN. 

1.  A  petition  of  right  will  not  lie  to  reooTer  compensation  for  a  wrongful  act  dono  by  a  eer* 
▼ant  of  the  Crown  in  the  supposed  performance  of  his  dutj. 

2.  Nor  will  it  lie  to  recover  nnliqaidated  damages  for  a  trespass. 

8.  The  commander  of  a  Queen's  ship  employed  in  the  suppression  of  the  slaTe-trade  on  tb« 
coast  of  Africa,  seised  a  schooner  belonging  to  the  suppliant,  which  he  suspected  of  being 
engaged  in  slave-traffic ;  and,  it  being  inconvenient  to  take  her  to  a  port  for  condemnation  in 
a  Vice-Admiralty  court,  caused  her  to  be  burnt : — Held,  that  this  was  not  a  ease  for  a  petition 
of  right ;  the  remedy  for  the  wrong,  if  any  were  done,  being  against  the  person  who  did  ik 

This  was  a  petition  of  right  pursuant  to  the  statute  28  &  24  Vict  c. 
84.    The  petition  was  as  follows : — 

"  Victoria  Reg. 

"  Let  right  be  done. 
^'  To  the  Queen's  most  excellent  Majesty. 
"Middlesex.     The   bumble  petition   of  Thomas  Tobin,  of,  &c^ 
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and  James  Aspinall  Tobin,  of,  &o.,  by  T.  J.  Booke,  their  attorney, 
of,  &c., 

^  "Showeth, — That  your  suppliants  are  shipowners  and  mer-   r»Q 1 1 
chants  carrying  on  business  in  Liverpool,  in  the  county  of    *• 
Lancaster,  under  the  style  or  firm  of  Thomas  Tobin  &  Son : 

''That  your  suppliants,  as  such  shipowners  and  merchants,  have 
for  twenty-eight  years  last  past  been  very  largely  engaged  in  the 
African  trade,  and  for  the  purposes  of  such  trade  have  established  on 
the  coast  of  Africa,  between  the  fourth  and  ninth  degrees  of  south 
latitude,  storehouses  and  factories  where  your  suppliants'  vessels  have 
been  used  and  accustomed  to  discharge  their  outward  cargoes  for  the 
purpose  of  such  cargoes  being  bartered  with  the  natives  on  the  coast 
for  African  produce,  and  where  your  suppliants  have  been  used  and 
accastomed  to  receive  in  return  for  such  cargoes  palm-oil,  ivory,  gum, 
coffee  and  other  African  produce,  which  they  have  been  used  and 
accustomed  to  ship  on  board  their  own  vessels,  and  bring  direct  to 
Liverpool : 

"That,  for  the  purpose  of  superintending  and  managing  their  trade 
and  business  on  the  said  coast,  your  suppliants  have  for  about  five 
years  last  past  employed  on  the  said  coast,  as  their  head  resident 
agent  there,  a  highly  respectable  and  trustworthy  gentleman  of  the 
Dame  of  Mannsel  Mecham,  well  qualified  to  conduct  and  manage  their 
trade  on  the  said  coast,  and  several  responsible  officers  and  servants 
under  the  said  Maunsel  Mecham;  and,  as  your  suppliants  are  informed 
and  believe,  all  the  officers  and  servants  so  employed  under  the  said 
MauDsel  Mecham  are  highly  respectable  and  trustworthy  persons, 
and  well  qualified  to  conduct  ana  manage  the  said  trade  under  the 
said  Maunsel  Mecham : 

That,  in  the  year  1860,  your  suppliants,  through  the  said  Maunsel 
Mecham,  purchased  at  Loando  St.  Paul's,  on  the  said  coast,  a  small 
vessel  or  packet-boat  then  ^called  The  Mary  and  Isabel,  but  r^o-tn 
since  called  The  Britannia,  for  the  purpose  of  carrying  their  ^ 
goods  and  merchandise  to  and  from  their  said  factories  and  store- 
houses on  the  said  coast;  that  the  said  vessel,  which  at  the  time  of  the 
said  purchase  was  not  registered  as  a  British  ship,  was  purchased  by 
your  suppliants  as  aforesaid  for  the  purpose  of  the  same  remaining 
and  being  used  entirely  on  the  said  coast  in  their  said  trade  there; 
and  the  same  was  never  intended  by  your  suppliants  to  be  brought, 
^nd  in  fact  never  was  brought  by  them  after  they  so  purchased  it  as 
foresaid,  to  any  British  port  or  place  where  it  could  be  registered  as 
a  British  ship;  and,  as  your  suppliants  never  considered  that  it  was 
Qecessary  (as  they  are  advised  and  believe  it  was  not)  that  the  said 
veesel  should,  for  the  purpose  of  its  being  used  by  them  in  their  said 
trade  as  aforesaid,  be  registered  as  a  British  ship,  it  never  was  so 
registered,  and  consequently,  at  the  time  of  its  being  seized  and 
destoved  as  hereinafter  mentioned,  it  was  not  registered,  and  had  no 
right  to  a  national  fiag : 

That  the  said  vessel  remained  the  property  of  your  suppliants 
from  the  time  of  its  being  so  purchased  by  them  till  it  was  seized  and 
destroyed  as  aforesaid,  and  during  all  that  time  was  used  and  employed 
K^^Ielj  in  their  said  trade,  and  was  not  in  any  way  engaged  in  the 
Blave-irade : 
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That,  in  the  month  of  August,  1862,  the  said  ve^el  required 
repairs,  and,  being  at  the  time  at  a  place  called  Landana,  on  the  said 
coast,  where  the  said  repairs  could  not  be  done,  she  was  by  the  direc- 
tions and  orders  of  the  said  Maunsel  Mecham  taken  by  and  under  the 
charge  of  William  Mabbs,  a  seaman  in  the  employ  of  your  suppliants 
on  the  said  coast,  to  a  place  on  the  said  coast  called  Cabenda,  for  the 
purpose  of  having  the  said  repairs  done  at  the  said  last-mentioned 
place,  by  D.  Francisco  Franque : 

«o-t  on  *That  the  said  vessel,  when  so  taken  to  Cabenda  aforesaid 
^  for  the  purpose  of  having  the  said  repairs  done  to  her  as  afore- 
said, had  on  board  six  barrels  of  palm-oil  as  ballast,  and  seventy 
planks,  to  be  used  in  the  said  repairs ;  that  the  said  planks,  which 
were  thick  red  African  planks,  well  adapted  for  repairing  such  a 
vessel  as  the  Britannia,  and  not  easily  procurable,  and  which  were 
not  spare-planks  fitted  for  being  laid  down  as  a  second  or  slave-deck 
within  the  meaning  of  the  statutes  for  the  suppression  of  the  slave- 
trade,  were  sent  by  the  said  Maunsel  Mecham  on  board  the  said  vessel 
from  Landana  aforesaid  to  Cabenda  aforesaid,  for  the  sole  purpose  of 
being  used  by  the  said  D.  Francisco  Franque  in  the  said  repairs : 

That  the  said  vessel  arrived  at  Cabenda  aforesaid  for  the  purpose 
of  being  so  repaired  as  aforesaid,  on  or  about  the  30th  of  the  said 
month  of  August ;  and.  in  consequence  of  there  being  then  no  caulkers 
to  be  procured  to  work  on  the  said  vessel  at  the  said  last-mentioned 
place,  she  was,  on  her  arrival  there  as  aforesaid,  dismantled  and  lei\ 
at  proper  moorings  there  until  the  said  repairs  could  be  proceeded 
with ;  and  at  the  same  moorings  she  remained  so  dismantled  as  afore- 
said, and  having  on  board  the  said  barrels  of  palm-oil  as  ballast,  and 
the  said  planks  to  be  used  for  the  said  repairs  as  aforesaid,  from  that 
time  until  on  or  about  the  20th  day  of  September,  1862,  when  she 
was  seized  as  a  vessel  engaged  in  the  slave-trade,  by  and  under  the 
orders  of  Captain  Sholto  Douglas,  then  being  commander  of  your 
Majesty's  ship  Espoir,  and  employed  under  the  authority  of  your 
Majesty  for  the  suppression  of  the  slave-trade,  according  to  the 
statutes  in  such  case  made  and  provided;  and,  on  the  alleged  ground 
that  the  said  vessel  was  not  fit  for  a  voyage  to  St.  Helena,  being  the 
place  within  your  Majesty's  dominions  to  which  she  ought  to  have 
*m41  ^®^°  taken  for  *the  purpose  of  being  brought  to  adjudication 
J  in  the  Vice- Admiralty  court  there  touching  the  said  seizure 
as  aforesaid,  she  was  afterwards,  on  the  said  last-mentioned  day,  with 
the  said  barrels  of  palm-oil,  the  said  planks,  and  other  goods  and  pro- 
perty of  your  suppliants  then  being  on  board  thereof,  wholly  burnt 
and  destroyed  by  the  said  Captain  Sholto  Douglas,  so  being  such 
commander,  and  so  employed  under  the  authority  of  your  Majesty  as 
aforesaid,  and  in  the  supposed  exercise  of  his  duties  under  such  last- 
mentioned  authority : 

That  the  said  vessel  was  not  at  the  time  of  her  being  so  seized  and 
destroyed  as  aforesaid  in  any  way  engaged  in  the  slave-trade,  or  liable 
to  be  condemned  as  so  engaged : 

That  the  value  of  the  said  vessel,  palm-oil,  planks,  and  other  goods 
and  property  of  your  suppliants  so  burnt  and  destroyed  as  aforesaid, 
amounted  at  the  time  of  their  being  so  burnt  and  destroyed  to  at 
least  the  sum  of  lOOOf. ;  and  that,  by  reason  of  the  premises,  your 
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suppliants  have  not  only  lost  their  said  vessel,  palm-oil,  planks,  and 

other  goods  and  property  as  aforesaid,  but  have  abandoned  their  said 

African  trade  and  been  greatly  injured  in  their  credit  and  reputation, 

and  in  their  said  trade  and  business,  and  have  thereby  sustained 

damages  to  the  amount  of  10,000Z. 

Your  suppliants  therefore  humbly  pray  that  your  Majesty  will  be 

pleased  to  do  what  is  right  and  just  in  the  premises,  and  cause 

your  suppliants  to  be  reimbursed  and  compensated  for  the  losses, 

damages,  and  injuries  so  sustained  by  them  as  aforesaid.    Dated, 

&c. 

S!^^^  ?^n  !^^' «    (  Counsel  for  the  said  Thomas  Tobin  and 
Hugh  MA.  Cairns,   >  t  a  ^- ^n  rp^u:« 

Jambs  Kekplay,        )  ^^""^  ^'P'?*"  ^°^"'' 

And  the  said  Attorney-General  informs  the  court  *here  that  r#Qic 
tbe  said  petition  of  right  is  bad  in  substance.     [The  ground   ^ 
of  demurrer  stated  in  the  margin  was,  that  '*the  said  petition  of  right 
does  not  show  that  the  Crown  is  in  law  responsible  for  any  of  the 
allied  unlawful  acts  of  Commander  Sholto  Douglas.'^] 

And  hereupon,  on  the  21st  of  December,  1863,  the  suppliant  James 
Aspinall  Tobin  suggests  and  gives  the  court  here  to  understand  and 
be  informed,  that,  since  the  presentation  of  the  said  petition  of  right, 
and  before  this  day,  the  suppliant  Thomas  Tobin  died :  Therefore  let 
DO  further  proceedings  be  bad  in  the  said  petition  of  right  at  the  suit 
of  the  said  Thomas  Tobin. 

And  as  to  the  demurrer  of  the  Attorney-General  on  behalf  of  Her 
Majesty,  the  suppliant  James  Aspinall  Tobin  says  that  the  said  peti- 
tion of  rignt  is  good  in  substance. 

The  Attorney- General  ("With  whom  were  the  Solicitor- General*  Phinn, 
and  West),  in  support  of  the  demurrer.(a) — The  argument  proposed 
to  be  ofifered  on  behalf  of  the  Crown  resolves  itself  into  two  points, — 
first,  that^  if  wrong  has  been  done,  the  remedy  is  against  Commander 
Douglas,  the  person  who  did  it, — secondly,  that  the  Crown  is  not 
responsible  for  acts  such  as  those  detailed  in  the  petition. 

The  vessel,  the  destruction  of  which  is  complained  of,  is  said  to 
bave  been  employed  in  a  lawful  trade,  and  not  to  have  been  a  slaver, 
or  to  have  had  on  board  anything  which  would  furnish  primfi  facie 
evidence  of  her  having  been  engaged  in  or  intended  for  the  slave- trade ; 
and  the  acts  complained  of,  viz.  the  seizure  of  the  ^vessel,  and  r«gi  i» 
ber  destruction  in  lieu  of  her  being  carried  in  for  adjudication  ^ 
io  a  Vice- Admiralty  court,  are  the  acts  of  Commander  Douglas:  there 
is  nothing  to  connect  the  Crown  with  those  acts,  except  the  fact  of 
Commander  Douglas  being  an  officer  of  the  Royal  navy,  and  employed 
in  the  suppression  of  the  slave-trade  on  the  African  coast. 

1.  How  stands  the  matter  under  the  slave-trade  acts,  5  G.  4,  c.  113, 
and  2  &  8  Vict.  c.  78  ?  The  intermediate  act  of  11  G.  4  &  1  W.  4,  c. 
55,  does  not  materially  affect  this  question.  Now,  the  title  of  the  5 
(j.  4,  c.  113,  is,  "An  Act  to  amend  and  consolidate  the  laws  relating 
to  the  abolition  of  the  slave-trade."  It  recites  that  it  is  expedient 
that  the  various  acts  and  enactments  relating  to  slavery  and  the  slave- 
la)  The  point  marked  for  argumeiit  on  the  part  of  the  Crown  wm  is  follows  : — 
"  That  the  Grown  is  not  liable  for  tbe  acts  of  Commander  Douglas  as  alleged  to  bave  been 
dene  hj  him  in  this  petition  of  right" 
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trade  should  be  consolidated  and  amended,  and  then  proceeds  in  s.  1 
to  repeal  all  former  enactments  on  the  subject,  save  and  except  in  so 
far  as  they  may  have  repealed  any  prior  enactments,  or  may  have 
been  acted  upon,  or  may  be  expressly  confirmed  by  that  act.  The 
12th  section  provides  ''that  nothing  in  this  act  contained,  making 
piracies,  felonies,  robberies,  and  misdemeanors  of  the  several  oifences 
aforesaid,(a)  shall  be  construed  to  repeal,  annul,  or  alter  the  provisions 
and  enactments  in  this  act  also  contained  imposing  forfeitures  and 
penalties  or  either  of  them  upon  the  same  offences,  or  to  repeal,  annul, 
or  alter  the  remedies  given  for  the  recovery  thereof;  but  that  the  said 
provisions  and  enactments  imposing  forfeitures  and  penalties  shall  in 
all  respects  be  deemed  and  taken  to  be  in  full  force ;  it  being  the  true 
intent  and  meaning  of  this  act  that  the  right  and  privilege  heretofore 
*^171   ^^^rcised  of  suing  in  Vice- Admiralty  courts  for  the  *forfeitures 

^  or  penalties  shall  remain  in  full  force  and  effect  as  before  the 
passing  of  this  act;  and  the  jurisdiction  of  the  said  Vice- Admiralty 
courts  in  all  cases  of  forfeitures  and  penalties  imposed  by  this  act  is 
hereby  established,  given,  ratified,  and  confirmed."  After  some 
clauses  regulating  the  mode  of  dealing  with  captured  slaves,  &c.,  s.  35 
provides  that  ''nothing  herein  contained  shall  prevent  the  said  courts 
or  any  of  them  having  jurisdiction  in  the  principal  cause,  from  adjudg- 
ing and  decreeing  the  captors,  &c.,  to  pay  out  of  their  own  proper 
moneys  such  sums  in  the  nature  of  costs  or  damages  as  the  said  court 
shall  decree,  when  it  shall  appear  to  the  court  that  the  capture,  seizure, 
or  prosecution,  or  the  appeal  thereon  on  the  behalf  of  the  captor, 
seizer,  or  prosecutor,  shall  not  be  justified  by  the  circumstances  of  the 
case."  Section  43  enacts  that  *'all  ships,  &c.,  treated,  dealt  with,  car- 
ried, kept,  or  detained  as  slavers,  and  all  goods  and  effects  that  may 
become  forfeited  under  this  act,  shall  and  may  be  seized  by  any 
officer  of  His  Majesty's  customs,  or  by  the  commanders  or  officers  of 
any  of  His  Majesty's  ships  or  vessels  of  war,  or  any  officer  bearing 
His  Majesty's  commission  in  His  Majesty's  army  or  navy."  The  45th 
section  extends  to  all  persons  authorized  to  make  seizures  under  this 
act  the  benefit  of  all  the  provisions  of  the  4  G.  8,  c.  15,  or  any  other 
act  for  the  protection  of  officers  seizing  and  prosecuting  for  any  offence 
against  the  act  relating  to  the  trade  and  revenues  of  the  British  colo- 
nies or  plantations  in  America.  The  46th  section  enacts,  that,  if  any 
action  or  suit  be  commenced  against  any  person  for  anything  done  in 
pursuance  of  the  act,  the  defendant  may  plead  the  general  issue  and 
give  this  act  and  the  special  matter  in  evidence,  and  that  the  same 
was  done  in  pursuance  and  by  the  authority  of  this  act,  &€.  Then, 
after  reciting  several  treaties  with  foreign  powers,  and  providing  for 
*^1H1   *"^^^^^  courts  and  other  matters  not  now  material,  the  act  pro- 

^  ceeds  in  s.  73  to  enact,  that,  ''when  any  seizure  shall  be  made 
or  prosecution  instituted  as  or  for  the  violation  of  any  of  the  provi- 
sions of  this  act,  and  judgment  shall  be  given  against  the  seizer  or 
[)rosecutor,  or  such  seizure  shall  be  relinquished  by  him,  it  shall  be 
awful  for  the  lords  of  the  treasury,  if  to  their  discretion  it  shall  seem 
meet,  by  warrant,  signed  by  any  three  or  more  of  them,  to  direct 
payment  to  be  made  out  of  the  consolidated  fund  of  such  costs,  dam- 

(a)  The  purchase  of  sUvei,  fitting  oat  of  slaverfl,  ihipping  goods  to  he  employed  ia  the  slare- 
trade,  insuring  slaving  adventures,  serving  on  board  slavers,  Ao ,  Ac. 
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ages,  and  expenses  as  the  said  seizer  or  prosecutor  may  be  liable  to 
pay  in  res{>ect  of  such  seizure,  or  any  proportionate  part  thereof." 
It  is  plain,  therefore,  that  the  act  contemplates  the  ordinary  liability 
of  the  captor  if  he  has  erred,  and  gives  power  to  the  treasury  to 
grant  an  indemnity, — ^involving  an  inquiry  which  cannot  be  gone  into 
in  a  court  of  justice.  Then  comes  the  2  &  8  Vict.  c.  73,  "  An  act  for 
the  suppression  of  the  slave-trade,"  the  1st  section  of  which, — after 
reciting  that  "it  is  expedient  that  persons  employed  under  the  autho- 
rity of  Her  Majesty  in  the  detention  and  seizure  of  vessels  engaged  in 
the  slave-trade  should  be  indemnified  against  the  consequences  of 
vexatious  suits  and  actions  with  which  they  may  be  harassed ;"  that 
"it  is  also  expedient  that  power  should  be  given  to  the  Court  of 
Admiralty  and  to  Courts  of  Vice- Admiralty  to  adjudicate  upon  vessels 
and  their  cargoes  captured  for  having  been  engaged  in  the  slave- 
trade,  and  also  upon  slaves  taken  on  board  thereof;  and  it  is  further 
expedient  to  extend  the  provisions  of  certain  acts  of  parliament  which 
empower  Her  Majesty  to  grant  bounties  for  the  capture  of  vessels 
engaged  in  the  slave-trade;  and  that  Her  Majesty  had  been  pleased  to 
isaae  orders  to  her  cruisers  to  capture  Portuguese  vessels  engaged  in 
the  slave-trade,  and  other  vessels  engaged  in  the  slave-trade  not  being 
^justly  entitled  to  claim  the  protection  of  the  flag  of  any  state  r«o|Q 
or  nation," — enacts  that  it  shall  be  lawful  for  any  person  or  *• 
persons  in  Her  Majesty's  service,  under  any  order  or  authority  of  the 
Admiralty,  or  of  any  one  of  Her  Majesty's  secretaries  of  state,  to 
detain,  seize,  and  capture  any  such  vessels,  &c.,  and  to  bring  the  same 
to  adjudication  in  the  High  Court  of  Admiralty  of  England  or  in  any 
Vice- Admiralty  court  within  her  Majesty's  dominions,  in  the  same 
way  as  if  such  vessels  and  the  cargoes  thereof  were  the  property  of 
British  subjects;  and  that  all  persons  concerned  in  or  advising  the 
giving  of,  or  giving  or  issuing,  any  such  order  or  authority,  or  acting 
under  or  in  pursuance  thereof,  or  carrying  the  sam^  into  execution, 
shall  be  thereby  indemnified.  The  2d  section  enacts  that  *'  no  action, 
suit,  writ,  or  proceeding  whatever  shall  be  maintained  or  maintainable 
in  any  court  in  the  united  kingdom,  or  in  any  of  Her  Majesty's  do- 
minions, colonies,  or  settlements  out  of  the  united  kingdom,  against 
any  person  acting  under  such  order  or  authority,  for  or  on  account 
of  being  concerned  in  any  search,  detention,  seizure,  capture,  or  con- 
demnation of  any  vessel  which  shall  have  been  found  with  slaves  on 
h'^ard,  or  equipped  for  the  slave-trade^  or  in  the  arrest  or  detention  of 
any  person  found  on  board  such  vessel,  or  for  or  on  account  of  the 
cargo  thereof,  or  any  act,  matter,  or  thing  done  in  relation  to  such 
search,  detention,  seizure,  capture,  condemnation,  or  arrest."  The  8d 
section  provides  for  the  trial  of  vessels  captured  for  being  engaged 
in  the  slave-trade.  The  4th  section  enacts  that  *'  every  such  vessel 
shall  be  subject  to  seizure,  detention,  and  condemnation  under  any 
such  order  or  authority,  if,  in  the  equipment  of  such  vessel,  there 
shall  be  found  any  of  the  things  hereinafter  mentioned," — amongst 
others,  '*  Thirdly,  spare  plank  fitted  for  being  laid  down  as  a  second 
or  slave-deck."  The  *court  will  probably  not  take  judicial  r*3oo 
notice  of  the  instructions  issued  by  the  Admiralty  to  com-  ^ 
manders  under  such  circumstances.  [Erle,  C.  J. — Certainly  not, 
unless  under  the  force  of  the  statute.    Keating,  J. — Is  there  any 
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section  in  either  statute  which  contemplates  and  provides  for  the 
impossibility  of  taking  a  captured  ship  for  adjudication  to  a  Vice- 
Admiralty  court?]  None.  The  statute,  it  will  be  seen,  distinctly 
contemplates  that  no  indemnity  shall  be  given  against  costs  and 
damages,  where  it  cannot  be  shown  that  the  capture  was  lawful.  The 
general  law  as  to  wrongs  of  this  description  will  be  found  in  Le  Caux 
V.  Eden,  2  Dougl.  594,  and  Faith  v.  Pearson,  4  Camp.  857,  6  TauDt. 
439  :  no  action  will  lie  in  a  court  of  law;  but  recourse  must  be  had 
to  the  Admiralty  court,  where  complete  justice  may  be  done.  But  it 
is  enough  to  say  that  there  is  a  remedy  against  the  wrongdoer  in  a 
competent  forum.  The  authorities  to  show  this  are  numerous.  In 
the  case  of  The  Mentor,  1  C.  Bob.  179,  where  an  American  ship  was 
destroyed  by  two  ships  of  Admiral  Digby's  squadron  cruising  off  the 
Delaware  in  1783,  after  the  cessation  of  hostilities,  but  before  the 
knowledge  of  that  fact  had  come  to  either  of  the  parties,  and  it  was 
sought  to  make  the  Admiral  responsible,  Sir  W.  Scott,  in  giving 
judgment,  says:  "The  third  peculiarity  I  must  notice,  is,  an  entire 
novelty  in  a  prize  cause,  viz.  that  it  is  a  proceeding  for  calling  to 
adjudication,  not  the  immediate  alleged  wrongdoer,  but  a  person  who 
was  neither  present  at  nor  cognisant  of  the  transaction ;  and  who  is 
to  be  affected  in  responsibility  merely  on  this  ground,  that  the  person 
alleged  to  have  done  the  injury  was  acting  under  his  general  autho- 
rity ;  for,  as  to  particular  orders  applying  to  this  transaction,  it  is  not 
pretended  that  any  were  given  or  could  be  given.  He  was  only  the 
Admiral  on  the  general  station ;  and  the  ships  which  committed  the 
*^911  ^I'^S^  ^outrage  were  under  his  general  command,  but  at  a 
^  great  distance  from  him.  Now,  really,  it  appears  to  roe  that 
it  is  the  very  first  time  that  the  attempt  has  been  made  in  a  prize 
cause  to  pass  over  the  person  from  whom  the  alleged  injury  has  been 
received,  and  to  fix  it  on  another  person,  on  the  ground  of  a  remote 
and  consequential  responsibility :  and  I  call  upon  the  experience  of 
persons  attending  in  this  court  to  state  whether  there  is  an  instance  of 
that  kind  to  be  found  in  the  annals  of  the  court.  The  actual  wrong- 
doer is  the  man  to  amwer  in  judgment :  to  him  responsibility  is  attached 
in  this  court."  There  are  cases  where  the  ship  has  been  lost  or  de- 
stroyed, and  yet  the  injured  party  has  been  allowed  to  sue  the  captor 
in  the  Admiralty  court.  Such  were  the  cases  of  The  Nemesis,  1 
Edwards  Adro.  B.  50,  and  The  Acteon,  2  Dods.  48.  In  the  last- 
mentioned  case.  Sir  ^.  Scott,  after  stating  the  general  rule  applicable 
to  cases  of  this  description,  says :  **  Neither  does  it  make  any  difference 
whether  the  party  inflicting  the  injury  has  acted  from  improper 
motives  or  otherwise.  If  the  captor  has  been  guilty  of  no  wilful 
misconduct,  but  has  acted  from  error  and  mistake  only,  the  suffering 
party  is  still  entitled  to  full  compensation,  provided,  as  I  before 
observed,  he  has  not  by  any  conduct  of  his  own  contributed  to  the 
loss.  The  destruction  of  the  property  by  the  captor  may  have  been 
a  meritorious  act  towards  his  own  government;  but  still  the  person 
to  whom  the  property  belongs  must  not  be  a  sufferer.  As  to  him,  it 
is  an  injury  for  which  he  is  entitled  to  redress /rom  the  party  who  has 
inflicted  it  upon  him:  and,  if  the  captor  has  by  the  act  of  destruction 
conferred  a  benefit  on  the  public,  he  must  look  to  the  government  for 
bis  indemnity."     That  is  the  doctrine  which  ultimately  led  to  the 
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introduction  of  the  indemnity  clause  into  the  slave-trade  acts.  A 
similar  case  is  that  of  The  Felicity,  *2  Dods.  881.  In  the  case  r^Qn<% 
of  The  Volcano,  2  W.  Rob.  387,  the  commander  of  a  Queen's  •-  ^^^ 
ship  was  condemned  in  a  cause  of  damage,  the  collision  having  been 
occasioned  by  his  anchoring  too  near  the  damaged  vessel,  and  having 
ancbored  with  only  one  anchor  down,  the  weather  being  squally  and 
tempestuous  at  the  time.  In  Harrison,  app.,  The  Queen  and  Thomas 
Miller,  reap.,  10  Moore's  P.  C.  201,  a  vessel  employed  on  the  coast  of 
Africa,  in  the  palm-oil  trade,  belonging  to  British  owners  resident  in 
England,  was  seized  by  a  British  cruiser,  on  the  ground  of  having 
fiilse  papers  on  board,  and  being  otherwise  fitted  up  for  the  purposes  of 
the  slave-trade.  The  commander  sent  the  captured  vessel  with  a 
prize-crew  to  St.  Helena  for  condemnation.  The  master,  mate,  and 
crew,  being  compelled  by  the  captors  to  go  on  board  the  cruiser,  did 
Dot  accompany  the  vessel  to  St.  Helena.  The  Vice- Admiralty  court 
at  St  Helena  condemned  the  vessel  as  being  engaged  in  the  slave* 
trade,  contrary  to  the  statute  2  &  8  Vict.  c.  78.  The  proceedings  in 
that  court  were  ex  parte,  no  one  being  present  to  represent  the  owners, 
who  were  not  informed  of  the  seizure  or  subsequent  condemnation 
till  some  months  afterwards,  when  they  asserted  an  appeal  to  the 
Queen  in  council.  In  these  circumstances,  a  libel  on  their  behalf  was 
admitted  in  the  appellate  court :  and  it  was  held  by  the  judicial  com- 
mittee (reversing  the  sentence  of  condemnation)  that*the  seizure'was 
unwarranted,  there  being  no  probable  grounds  to  justify  a  careful 
commander  making  such  a  seizure;  and  the  vessel  was  decreed  to  be 
restored,  with  casts  and  damages  against  the  commander.  It  is  clear, 
therefore,  that  there  is  abundant  remedy  in  the  Admiralty  court 
against  the  person  committing  the  wrong.  It  is  by  no  means  clear 
that  there  may  not  be  a  remedy  by  action  in  a  court  of  law  also.  In 
Madrazo  v.  Willes,  8  B.  &  Aid.  ♦SSS  (B.  C.  L.  B.  vol.  5),(o)  a  r^jgoQ 
foreigner  (a  Spaniard),  who  was  not  prohibited  from  carrying  ^ 
on  the  slave-trade  by  the  laws  of  his  own  country,  was  held  to  be 
entitled  to  recover  damages  in  an  English  court  of  justice  against  the 
commander  of  a  Queen's  ship,  for  the  wrongful  seizure  of  a  cargo  of 
slaves  on  board  a  ship  employed  by  him  in  carrying  on  the  African 
slave-trade.  The  like  was  held  in  the  remarkable  case  of  Buron  v. 
Denman,  2  Exch.  167,  where,  however,  the  defendant  was  held  to  be 
justified  by  the  subsequent  ratification  of  his  act  by  the  British  go- 
Temment  and  its  adoption  as  an  act  of  state.  On  similar  grounds 
proceeded  the  decision  of  the  Master  of  the  Bolls  in  The  Bajah  of 
Coorg  v.  The  East  India  Company,  29  Beavan  300.  If,  therefore, 
that  which  was  done  here  was  wrongfullv  done,  the  party  aggrieved 
is  not  without  remedy  against  the  wrongaoer. 

2.  The  next  question  is  one  of  very  great  importance.  The  recent 
act,  23  &  24  Vict.  c.  34,  in  no  respect  alters  the  law  upon  the  subject ; 
it  was  designed  merely  to  facilitate  the  mode  of  procedure.  This  is 
manifest  from  the  preamble,  which  recites  that  '*  it  is  expedient  to 
amend  the  law  relating  to  petitions  of  right,  to  simplify  the  procedure 
therein,  to  make  provision  for  the  recovery  of  costs  in  such  cases,  and 
to  assimilate  the  proceedings,  as^  nearly  as  may  be,  to  the  course  of 

(a)  Cited  in  Santof  v.  lUidge,  6  C.  B.  N.  S.  841,  846  (B.  C.  L.  R.  roL  95). 
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practice  and  procedare  now  in  force  in  actions  and  suits  between  sub- 
ject and  subject,"  and  from  the  7th  section,  which  enacts,  that,  "so  far 
as  the  same  may  be  applicable,  and  except  in  so  far  as  may  be  incon- 
sistent with  this  act,  the  laws  and  statutes  in  force  as  to  pleading,  evi* 
dence,  hearing  and  trial,  security  for  costs,  amendment,  arbitration, 
special  cases,  the  means  of  procuring  and  taking  evidence,  set-off,  appeal, 
^QOA-]  A^d  proceedings  in  error,  in  suits  in  equity  and  ^personal  ac- 

^  tions  between  subject  and  subject,  and  the  practice  and  coarse 
of  procedure  of  the  said  courts  of  law  and  equity  respectively  for  the 
time  being  in  reference  to  such  suits  and  personal  actions,  shall,  unless 
the  court  in  which  the  petition  is  prescinted  shall  otherwise  order,  be 
applicable  and  apply  and  extend  to  such  petition  of  right :  Provided 
always  that  nothing  in  this  statute  shall  be  construed  to  give  to  the  sub- 
ject any  remedy  against  the  Crown  in  any  case  in  which  he  would 
not  have  been  entitled  to  such  remedy  before  the  passing  of  this  act** 
What  is  the  liability  of  the  Crown  in  a  case  like  this?  The  petition 
of  right  is  the  proper  remedy  for  the  subject  where  the  Crown  has  in 
its  hands  property  to  which  the  subject  has  a  legal  title,  or  money 
which  by  contract  is  due  to  the  subject  from  the  Crown.  Torts  do 
not  come  within  the  reach  of  the  rule:  that  would  be  contrary  to  the 
fundamental  principles  of  the  law.  "Petition,"  says  Staundforde, 
Prerog.  c.  22,  p.  72,  "is  all  the  remedie  the  subject  hath  when  the 
King  seizeth  his  land  or  taketh  away  his  goods  from  him,  having  no 
title  by  order  of  his  lawes  so  to  do,  in  which  case  the  subject  for  his 
remedie  is  driven  to  sue  unto  his  soveraigne  lord  by  way  of  petition 
only ;  for,  other  remedie  hath  he  not.  And  therefore  is  his  petition 
called  a  petition  of  right,  because  of  the  right  the  subject  hath  against 
the  King  bv  the  order  of  his  lawes  to  the  thing  he  sueth  for."  He 
then  shows  how  it  is  to  be  sued  out  and  how  proceeded  with.  It  is  in 
effect  in  the  nature  of  an  interpleader  between  the  Crown  and  a  sub- 
ject. The  Lord  Keeper  Somers,  in  giving  judgment  in  The  Bankers' 
Case,  in  the  Exchequer  Chamber,— in  12  W.  8,  14  State  Trials  39, 
goes  very  fully  into  all  the  learning  upon  the  subject:  and  more 
especially  at  pp.  63  to  62  and  75  to  84.  And  see  Lord  Denman's 
♦<12^1    judgment  in  The  Baron  de  Bode's  Case,  8  *Q.  B.  208,  278  (K. 

J  C.  L.  R.  vol.  65).  In  The  Viscount  Canterbury  v.  The  Attor- 
ney-General, 1  Phill.  306,  it  was  held  that  a  petition  of  right  does  not 
lie  to  recover  compensation  from  the  Crown  for  damage  to  the  pro* 
perty  of  an  individual,  occasioned  by  the  negligence  of  the  servants 
of  the  Crown.  Lord  Lyndhurst,  C,  in  the  course  of  a  very  luminous 
judgment  in  that  case,  says  (p.  321):  ''There  is  in  the  way  of  the 
petitioner  a  difficulty  which  struck  me  at  the  very  commencement  of 
the  argument,  and  to  wbich  I  have  not  had  a  sufficient  answer.  It  is 
admitted,  that,  for  the  personal  negligence  of  the  sovereign,  neither 
this  nor  any  other  proce^ings  can  be  maintained.  Upon  what  ground, 
then,  can  it  be  supported *for  the  acts  of  the  agent  or  ^rvant?  If 
the  master  or  employer  is  answerable  upon  the  principle  that  qui  facit 
per  alium  facit  per  se,  this  would  not  apply  to  the  sovereign,  who  can* 
not  be  required  to  answer  for  his  own  personal  acts.  If  it  be  said 
that  the  master  is  answerable  for  the  negligence  of  his  servant,  be- 
cause it  may  be  considered  to  have  arisen  from  his  own  misconduct  or 
negligence  in  selecting  or  retaining  a  careless  servant,  that  principle 
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cannot  apply  to  the  sovereign,  to  whom  negligence  or  misconduct 
cannot  be  imputed,  and  for  which,  if  they  occur  in  fact,  the  law 
affords  no  remedy.  Cases  have  arisen  of  damages  done  by  the  neg- 
ligent management  of  ships  of  war.  It  has  been  held,  that,  where 
tbeact  is  done  by  one  of  the  crew,  without  the  participation  of  the 
commander,  the  latter  is  not  responsible :  Nicholson  v.  Mounsey,  15 
East  384.  But,  if  the  principle  now  contended  for  be  correct,  the 
negligence  of  the  seamen  in  the  service  of  the  Crown  would  raise  a 
liability  in  the  Crown  to  make  good  the  damage,  and  which  might  be 
enforced  by  a  petition  of  right.  Though  several  cases  of  this  nature 
have  happened  at  different  periods,  it  seems  never  to  have  occurred  to 
*the  parties  injured,  or  to  their  advisers,  that  redress  could  be  r«Qog 
obtained  by  means  of  a  petition  of  right.  It  would  require,  ^ 
I  think,  some  very  precise  and  distinct  authority  to  establish  such  a 
liability,  and,  in  the  absence  of  any  such  authority,  I  cannot  venture 
for  the  first  time  to  lay  down  a  rule  which  it  is  obvious  would  lead  to 
such  extensive  consequences."  At  p.  824,  his  Lordship  says:  "The 
remaining  question  is  as  to  the  remedy  by  petition  of  right.  Does  it 
apply  in  such  a  case  as  the.  present  7  Staundforde  says  '  Petition  is  all 
the  remedy  the  subject  hath  when  the  King  seizeth  bis  land  or  taketh 
away  his  goods  from  him,  having  no  title  by  order  of  his  laws  to  do 
80;  in  which  case  the  subject  for  his  remedy  is  driven  to  sue  unto  his 
sovereign  lord  by  way  of  petition  only,  for  other  remedy  hath  he  not.' 
He  speaks  of  this  proceeding  as  applicable  to  the  illegal  seizure  by 
the  King  of  the  lands  or  goods  of  a  subject ;  and,  although  this  is  not 
conclusive  against  its  application  to  other  cases,  yet  no  instance  has 
been  cited,  with  the  exception  of  that  of  Gervais  de  Clifton,  Year 
Book,  22  E.  8,  fo.  6,  pi.  12,  to  which  I  shall  presently  refer,  in  which 
the  remedy  by  petition  of  right  has  been  attempted  to  be  applied,  to 
recover,  not  any  property,  but  damages  simply  for  a  wrongful  act 
alleged  to  have  been  committed  by  the  Crown  or  its  servants.  It 
seems,  indeed,  to  have  been  doubted  whether  a  petition  of  right  could 
even  be  maintained  for  a  chattel  or  for  anything  short  of  a  freehold 
interest, — 1  H.  7,  Bro.  Abr.  Petition^  pi.  19  ;  and  although  this  opinion 
does  not  appear  to  be  well  founded  (Bro.  Abr.  Petition,  pi.  3,  84  H. 
6,  fo.  51 ;  7  H.  7,  fo.  11 ;  and  the  above  passage  in  Staundforde),  yet, 
coupled  with  the  absence  of  any  decision  or  dictum  in  favour  of  this 
attempt,  it  affords  an  argument  against  the  application  of  this  remedy 
to  a  case  like  the  present.  No  industry  has  been  wanting  on  the  part  of 
*tbe  petitioner.  The  Year  Books,  with  the  Abridgments  of  r#Q9i^ 
Fitzherbert  and  Brooke,  and  other  authorities,  have  been  care-  ^ 
fully  searched,  and  no  case  has  been  found  to  warrant  this  proceeding. 
The  decisions  go  back  several  hundred  years;  and,  in  the  absence  of 
all  precedent  during  so  long  a  period,  I  think  I  should  not  be  justi- 
fied in  deciding  for  the  first  time  that  such  a  proceeding  can  be  main- 
tained. Indeed,  if  the  Crown  cannot  be  guilty  of  negligence  or  per- 
sonal misconduct,  and  is  not  responsible  for  the  negligence  or  personal 
misconduct  of  its  servants,  it  follows,  of  course,  that,  in  those  cases 
there  can  be  no  such  remedy :  and,  on  the  other  hand,  the  absence  of 
all  trace  of  the  remedy  would  itself  afford  a  strong  argument  against 
the  liability.  But  the  case  of  Gervais  de  Clifton  is  relied  on  as  a 
precedent  in  favour  of  the  claim.    That  case, — which  stands  by  itself. 
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— occurred  in  the  reign  of  Edward  8.  It  weiit  off  at  almost  the 
earliest  stage  upon  a  point  of  form,  viz.  that  the  Chancellor  had  sent 
the  tenor  of  the  verdict,  instead  of  the  verdict  itself,  into  the  Court  of 
King's  Bench.  It  led  to  no  argument,  to  no  discussion,  and  to  no 
judgment.  It  is  obvious  that  the  defect  in  form  might  have  been 
soon  and  easily  removed :  but  no  steps  for  this  purpose  appear  to  have 
been  taken ;  and  there  is  no  trace  of  the  claim  having  been  afterwards 
prosecuted.  No  reliance  can,  therefore,  be  properly  placed  upon  this 
proceeding.  But  a  similar  complaint  appears  to  have  been  made  up- 
wards of  twenty  years  before,  viz.  in  the  18th  of  Edward  2,  by  Robert 
de  Clifton,  at  tibat  time  the  owner  of  the  property ;  and  the  nature  of 
the  complaint  throws,  I  think,  some  light  upon  the  other  proceeding. 
The  petition  states,  among  other  things,  that  trenches  were  dug  and 
certain  works  erected  by  the  wardens  of  Nottingham  Castle,  on  the 
land  of  the  petitioner,  by  which  the  waters  of  the  Trent  were  diverted 
^oooT  from  their  ^accustomed  channel,  and  made  to  flow  over  the  pc- 
-'  titioner's  property,  and  that  turves  were  taken  from  the  peti- 
tioner's land  to  repair  these  works,  and  that  his  estate  was  by  these 
means  much  injured,  while  the  King's  mills  were  greatly  benefited. 
It  appears,  therefore,  from  this  statement,  that  some  of  the  works  com* 
plained  of  were  formed  on  the  petitioner's  land,  and  were  kept  up  and 
repaired  by  the  wardens  of  Nottingham  Castle,  who  continually  exer- 
cised acts  of  ownership  for  this  purpose  over  the  property,  and  that 
the  works  were  necessary  for  the  King's  mills,  four  of  which  must,  it 
was  stated,  have  been  otherwise  discontinued.  There  was»  therefore, 
some  colour  in  this  case  for  a  petition  of  right;  for,  the  wardens  had 
formed  these  works  on  the  petitioner's  land,  and  held  and  maintained 
them  on  account  and  for  the  benefit  of  the  King.  But  still  this  does 
not  appear  to  have  been  a  petition  of  right.  It  is  a  petition  presented 
in  parliament,  and  it  recites  a  commission  and  inquisition ;  whereas, 
in  a  petition  of  right,  the  commission  and  inquisition  are  subsequent 
to  and  consequent  on  the  petition ;  and  the  prayer  is  for  a  matter  of 
pure  grace  and  favour,  viz.  that  the  King  would,  as  a  oompensatioD 
for  the  injury  the  petitioner  had  sustained,  appoint  him  to  the  stew- 
ardship of  the  Honor  of  Peveril,  paying  a  small  annual  rent,  as  usual, 
into  the  Exchequer.  The  King  directed,  in  answer,  that  the  matter 
should  be  referred  for  inquiry  to  certain  members  of  the  council." 
And  his  Lordship  comes  to  the  conclusion  that  the  proceeding  before 
him  could  not  be  maintained.    This  case  of  Gervais  de  Clifton  will 

Srobably  be  strongly  relied  on  for  the  ap{>ellant  on  this  occasion.  Iti 
[anning's  Exchequer  Practice,  Ch.  x.,  s.  1,  p.  84,  it  is  said  :  "By  the 
law  of  England,  no  personal  wrong  can,  for  obvious  reasons,  be  ina- 
puted  to  the  sovereign.  But,  when  the  property  of  the  subject  is 
*30Qi  ii^v&<^6^  ^^  *  withheld,  the  prerogative  does  not  prevent  the 
"^  -'  injured  party  from  obtaining  restitution  or  payment  Where, 
however,  a  right  is  sought  to  be  established  against  the  Crown  itself 
it  would  be  absurd,  as  well  as  indecent,  to  adopt  the  mandatory  forais 
of  common  process.  The  course  therefore  prescribed  by  the  commoa 
law,  is,  to  address  a  petition  to  the  King  in  one  of  his  oourts  of  record, 
praying  that  the  conflicting  claims  of  the  Crown  and  the  petitioner 
may  be  duly  examined.  As  the  prayer  of  the  petition  is  grantable 
ex  de  bito  justitiae,  it  is  called  a  petition  of  right"  (this  is,  not  warraated 
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by  the  aathorities),  "  and  is  in  the  nature  of  an  action  against  the  King, 
or  of  a  writ  of  right  for  the  party,  though  chattels  real,  or  personal, 
debts,  or  unliquidated  damages  may  be  recovered  under  it."  This 
latter  proposition  is  not  true  in  its  larger  and  wider  sense.  The  au- 
thority which  Manning  refers  to  in  support  of  it  is  P.  22  E.  3,  fo.  5, 
the  case  of  Gervais  de  Clifton.  The  same  is  repeated  in  a  note  to  Ex 
parte  Pering,  6  N.  &  M.  477 :  this  was  in  1836 ;  the  judgment  of  Lord 
Lyndhurst  in  Lord  Canterbury  v.  The  Attorney-General  being  in  1844. 
Iq  Hale's  P.  C.  43,  it  is  said :  **  It  is  regularly  true  that  the  law  pre- 
sumes the  King  will  do  no  wrong,  neither  indeed  can  he  do  any  wrong ; 
and  therefore,  if  the  King  command  an  unlawful  act  to  be  done,  the 
offence  of  the  instrument  is  not  thereby  indemnified;  for,  though  the 
King  is  not  under  the  coersive  power  of  the  law,  yet  in  many  cases 
his  commands  are  under  the  directive  power  of  the  law,  which  conse- 
quently makes  the  act  itself  invalid,  if  unlawful,  and  so  renders  the 
instrument  of  the  execution  thereof  obnoxious  to  the  punishment  of 
the  law."  For  this  is  cited  Staundf.  P.  C.  102  b.  Lord  Coke,  in  com- 
menting on  the  words  of  the  Statute  of  Westminster  1,  c.  15,  '*  Per 
mauodement  le  Boy,'^  2  Inst.  186,  says:  "The  King,  being  a  body 
politique,  cannot  ^command  but  by  matter  of  record,  for,  Bex  r#Qq/v 
prascipit,  et  Lex  prsecipit,  are  all  one,  for  the  King  must  com-  '- 
mand  by  matter  of  record  according  to  the  law."  So,  in  Locke  on 
Civil  Government,  ch.  xviii.,  par.  206,  it  is  said:  "The  King^s  au- 
thority being  given  him  only  by  the  law,  he  cannot  empower  any  one 
to  act  against  the  law,  or  justify  him  by  his  commission  in  so  doing.'' 
Lord  Shiffeild  v.  Batcliffe,  Hob.  334,  847,  The  Attorney-General  v. 
Chitty,  Parker  87, 48,  and  The  Queen  v.  Benton,  2  Exch.  216,  are  also 
authorities  to  show  that  the  Crown  is  not  to  be  prejudiced  by  the 
wrongful  acts  or  mistakes  of  its  officers  and  servants.  Judges  and 
governors  have  been  held  responsible  for  wrongs  done  to  a  subject, 
even  though  the  act  has  had  the  approval  of  the  Crown  or  the  govern- 
ment: see  Mostyn  v,  Fabrigas,  Cowp.  161;  Sutherland  v.  Murray, 
1  T.  B.  538,  n.;  Sutton  v.  Johnstone,  1  T.  B.  493.  In  the  last- 
mentioned  case,  Eyre,  C.  B.,  in  answer  to  an  objection  that  the 
plaintifib'  complaint, — that  the  defendant  neglected  and  omitted  to 
hold  a  court-martial  upon  him  within  a  reasonable  time, — was  dam- 
num sine  injuria,  says:  "Every  breach  of  a  public  duty,  working 
wrong  and  loss  to  another,  is  an  injury,  and  actionable,'' — that  is, 
against  the  party  doing  the  wrong.  So,  in  the  case  of  the  general 
warrants,  Money  v.  Leach,  3  Burr.  1742,  the  secretary  of  state's  war- 
rant was  held  no  justification  for  what  the  messenger  did  under  it. 
The  judgment  of  Parke,  B.,  in  Buron  v.  Denman,  2  Exch.  188,  189, 
does  not  mean  to  intimate  that  the  subsequent  ratification  of  Captain 
Denman's  act  by  the  Crown  gave  a  remedy  by  petition  of  right.  An 
act  done  by  a  servant  not  within  the  scope  of  nis  authority  does  not 
impose  liability  upon  his  master:  Limpus  v.  The  London  General 
Omnibus  Company,  32  Law  J.,  Exch.  84.  [Bbue,  C.  J.-— There,  the 
servant  intended  to  do  the  thing  complained  of:  here,  Commander 
Douglas  ^intended  to  do  his  duty  to  the  Crown  and  to  the  r*QQ  i 
public]  The  fair  result  of  all  the  authorities  is,  that,  if  any  ^ 
wrong  has  been  done  here,  the  Crown  did  not  and  could  not  authorize 
it;  Hud  there  is  not^iing  to  show  that  the  suppliant  might  not  have 
had  a  complete  remedy  against  the  person  who  actually  did  the  wrong, 
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if  wrong  were  done,  in  the  Admiralty  court,  and  possibly  also  in  one 
of  the  superior  courts  of  common  law.  Consequently  this  is  not  a 
case  for  a  petition  of  right. 

Sir  Hugh  Cairns  (with  whom  were  Kemplay  and  Archibald),  for  the 
suppliant.(a) — The  circumstances  under  which  this  claim  is  made 
against  the  Crown  are  these : — Power  is  given  to  the  Crown  to  seize 
the  goods  of  a  subject  as  forfeited,  under  certain  conditions.  The 
Crown  appoints  an  agent  to  look  out  for  such  goods  and  to  8ei2^ 
them.  The  agent,  acting  under  that  authority,  and  in  the  bond  fide 
exercise  of  it,  seizes  the  goods  of  A.  B.  as  forfeited  to  the  Crown, 
conceiving  the  conditions  which  would  create  a  forfeiture  to  exist. 
Those  conditions  in  point  of  fact  are  found  not  to  exist,  and  the  agent, 
still  acting  bon&  fide  under  his  authority,  deals  with  the  goods  in  such 
a  manner  that  they  cannot  be  restored  in  specie.  It  is  proposed,  first 
to  look  at  the  slave-trade  acts  with  reference  to  the  power  to  seize 
and  condemn  ;  then  to  consider  how  the  matter  would  have  stood  if  this 
i^oon-\  had  been  a  dispute  between  subject  and  subject ;  then  to  *see 
•'  if  the  circumstance  of  the  controversy  arising  between  the 
Crown  and  a  subject  makes  any  difference;  next,  to  consider  whether, 
because  there  is  or  may  be  a  remedy  against  the  agent,  therefore  the 
remedy  against  the  Crown  is  lost;  and  lastly,  whether  the  suppliant's 
rights  can  be  affected  by  any  criticism  upon  the  peculiar  form  of  the 
remedy. 

The  principal  statute  is  the  5  G.  4,  c.  113,  and  the  material  sections 
are  those  already  adverted  to,  viz.  the  2d,  4th,  43d,  44th,  46th,  and 
61st.  These  create  the  forfeiture,  and  point  out  the  penalties.  The 
2  &  3  Vict.  c.  78  relates  to  ships  belonging  to  other  countries  with 
whom  this  country  had  entered  into  treaties  for  the  suppression  of  the 
slave-trade.  If  it  be  thought  that  the  8d  and  4th  sections  have  a 
wider  application,  they  only  provide  that  the  existence  of  certain 
things  shall  be  primfi  facie  evidence  of  the  vessel's  being  engaged  in 
the  prohibited  traffic.  The  legislature  of  course  only  intended  to 
authorize  the  seizure  of  vessels  offending. 

How  stands  the  law  as  to  principal  and  agent,  where  an  authority 
similar  to  that  given  by  these  acts  of  parliament  is  conferred  upon  the 
latter  7  The  principal  gives  his  agent  authority  to  seize  certain  goods. 
The  agent,  intending  to  execute  that  authority,  by  mistake  takes  the 
ffoods  of  the  wrong  person.  As  between  subject  and  subject,  the  law 
m  such  a  case  is  settled  as  clearly  as  can  be  by  reported  decisions. 
The  principal  is  liable  for  the  act  of  his  agent:  if  it  were  otherwise, 
the  principal  never  could  be  made  liable  at  all.  Thus,  the  sheriff  who 
authorizes  his  officer  to  seize  the  goods  of  A.  B.  is  liable  if  the  officer 
by  mistake  seizes  the  goods  of  C.  D.  Several  instances  in  which  the 
principal  has  been  held  to  be  answerable  for  wrongful  acts  done  by 
the  agent  while  acting  in  the  execution  of  his  employment,  are  col- 
lected in  Smith's  Mercantile  *Law,  6th  edit.  165  et  seq.     In 
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Ewbank  v.  Nutting,  7  C.  B.  797  (E.  0.  L.  R.  vol.  62),  it  was 


(a)  The  pointt  marked  for  argmiMiit  on  the  part  of  the  snpplUmt,  were  m  foUowi  :-^ 
**  That  the  petition  of  right  saAciently  shows  that  the  Crown  is  in  law  responsible  for  the 
alleged  acts  of  Commander  Sholto  Douglas  which  occasioned  the  damages  mentioned  in  the 
said  petition  of  right;  and  that  the  sapplisnt  is  entitled  to  be  compensated  by  the  Crowa  for 
the  said  damages,  and  has  good  and  Talid  claim  against  the  Crown  for  the  same.' 
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held  by  this  court  that  trover  lay  agaiost  a  shipowner  for  a  sale  by 
the  master  of  goods,  at  a  place  short  of  their  port  of  destination, 
under  circurnstances  not  consistent  with  the  general  scope  of  the 
authority  conferred  upon  the  master  by  the  owner,  though  not  justifi- 
able as  between  the  snipper  and  the  shipowner.  In  giving  judgment, 
Wilde,  C.  J.,  says :  '*  The  captain,  acting  bon&  fide,  and  meaning  to 
execute  the  duties  of  his  employment  of  master,  has  been  guilty  of  a 
mistake  which  in  law  amount3  to  a  conversion.  That  which  he  did, 
he  did  as  the  servant  or  agent  of  the  owner ;  and  he  was  not  less  the 
agent  of  the  owner,  because,  meaning  to  act  bonfi  fide  in  that  character, 
he  has  fallen  into  a  mistake."  In  Coleman  v.  Biches,  16  C.  B.  104 
(£.  C.  L.  B.  vol.  81),  the  master  was  held  not  liable,  because  the  ser- 
vant was  guilty  of  a  wilful  fraud.  That  accords  with  the  decision  of 
the  Exchequer  Chamber  in  Limpus  v.  The  London  General  Omnibus 
Company,  32  Law  J.,  Exch.  84. 

Such  being  the  law  as  between  subject  and  subject,  let  us  see  if 
there  is  anything  to  prevent  the  same  principle  from  applying  in  the 
case  of  the  Crown.    The  case  of  Viscount  Canterbury  v.  The  Attorney- 
General,  1  Phill.  306,  is  altogether  foreign  to  the  matter.     Four  ques- 
tions were  raised  there, — first,  whether  the  protection  given  by  tne  6 
Anne,  c.  31,  s.  56,  and  14  G.  3,  c.  78,  to  a  party  in  whose  house  or  on 
whose  estate  a  fire  should  accidentally  begin,  extended  to  fires  caused 
b/  the  negligence  of  the  owner  or  his  servants,  or  whether  it  was  con- 
fined to  fires  arising  from  pure  accident,  in  the  limited  sense  of  the 
word, — ^secondly,' whether,  assuming  that  the  persons  whose  negli- 
gence caused  the  fire  (at  the  Speaker's  house  on  the  occasion  of  the 
destraction  of  the  two  Houses  of  Parliament  in  1834)  were  the  ser- 
vants of  the  Crown  (and  not  of  the  ^commissioners  of  woods   r*DQ4 
and  forests),  the  sovereign  was  responsible  for  the  conse-   ^ 
quences  of  their  negligence, — thirdly,  whether  a  petition  of  right  was 
a  form  of  proceeding  applicable  to  a  claim  for  unliquidated  damages, 
—fourthly,  whether  the  reigning  sovereign  was  liable  to  make  com" 
pensation  for  a  wrong  done  by  the  servants,  and  during  the  reign,. of 
his  predecessor.    No  question  of  that  sort  can  arise  here.     The*  sup- 
pliants are  not  proceeding  against  the  Crown  for  the  negligence  of  a 
servant:  but  they  claim  compensation  for  a  seizure  of  their  ship  on 
the  alleged  ground  that  she  was  forfeited  to  the  Crown,  and  so  dealt 
with  by  an  officer  of  the  Crown  as  to  be  incapable  of  being  restored 
in  specie.     That  case,  therefore,  can  have  no  bearing  upon  that.    To 
come  to  the  authorities.    Staundforde  says, — Preerog.  p.  72, — "  Peti- 
tion is  all  the  remedie  the  subject  hath  when  the  King  seizeth  his 
land  or  taketh  away  his  goods  from  him,  having  no  title  by  order  of 
his  lawes  so  to  do,  in  which  case  the  subject  for  his  remedie  ifr  driven 
to  sue  unto  his  soveraigne  lord  by  way  of  petition  only ;  for  other 
remedie  be  hatb  not."     Does  that  limit  it  to  a  case  of  interpleader 
between  the  Crown  and  a  subject  ?     Is  the  remedy  lost  because  the 
thing  seized  cannot  be  restored  in  specie  ?     "  And  this  petition,"  be 
says,  "  may  be  sued  as  well  in  the  parliament  as  out  of  the  parlia- 
ment; and,  if  it  be  sued  in  the  parliament,  then  it  may  be  enacted 
and  passe  as  an  act  of  parliament,  or  else  to  be  ordered  in  like  man- 
ner as  a  petition  that  is  sued  out  of  the  parliament."     Again,  at  p.  75, 
be  says :  "  A  man  shall  have  his  petition  for  goods  as  well  as  for 
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lands,  as,  where  the  escheator  seizeth  goods  of  one  who  is  outlawed, 
and  hath  accounted  for  them  in  the  Exchequer,  and  after  the  outlawry 
is  reversed ;  in  this  case  the  party  hath  no  remedy  for  his  goods  but 
*3351   ^"'^  by  petition.     And  this  you  shall  see  in  T.  34  H.  6,  fo. 

J  *61."  This  is  the  authority  referred  to  in  Bro.  Abr.  Pettttan^ 
pi.  3.  In  8  Bl.  Com.  264,  it  is  said:  *'That  the  King  can  do  no 
wrong,  is  a  necessary  and  fundamental  principle  of  the  English  con- 
stitution :  meaning  that,  in  the  first  place,  whatever  may  be  amiss  in 
the  conduct  of  public  affairs  is  not  chargeable  personally  on  the  King, 
nor  is  he,  but  his  ministers,  accountable  for  it  to  the  people ;  and, 
secondly,  that  the  prerogative  of  the  Crown  extends  not  to  do  any 
injury;  for,  being  created  for  the  benefit  of  the  people,  it  cannot  be 
exerted  to  their  prejudice.  Whenever,  therefore,  it  happens,  that,  by 
misinformation  or  inadvertence,  the  Crown  hath  been  induced  to 
invade  the  private  rights  of  any  of  its  subjects,  though  no  action  w^ill 
lie  against  the  sovereign  (for,  who  shall  command  the  King?),  yet  the 
law  bath  furnished  the  subject  with  a  decent  and  respectful  mode  of 
removing  that  invasion,  by  informing  the  King  of  the  true  state  of  the 
matter  in  dispute:  and  as  it  presumes,  that,  to  kiiow  o{  any  injury 
and  to  redress  it  are  inseparable  in  the  Boyal  breast,  it  then  issues  as 
of  course,  in  the  King's  own  name,  his  orders  to  his  judges  to  do 
justice  to  the  party  aggrieved."  The  common-law  methods  of  obtain- 
ing possession  or  restitution  from  the  Crown  of  either  real  or  personal 
property,  are, — 1.  by  petition  de  droit,  or  petition  of  right ;  which  is 
said  to  owe  its  original  to  King  Edward  the  First  (Bro.  Abr.  Praero- 
gative,  pi.  2;  Fitz.  Abr.  Error,  pi.  8), — 2.  by  monstrans  de  droit,  mani- 
festation or  plea  of  right :  both  of  which  may  be  preferred  or  prose- 
cuted either  in  the  Chancery  or  Exchequer.  The  former  is  of  use 
where  the  King  is  in  full  possession  of  any  hereditaments  or  chattels, 
and  the  petitioner  suggests  such  a  right  as  controverts  the  title  of  the 
Crown,  grounded  on  facts  disclosed  in  the  petition  itself;  in  which 
case  he  must  be  careful  to  state  truly  the  whole  title  of  the  Crown, 
*S861   ^^^^^^^^^  ^^^  *petition  shall  abate ;  and  then,  upon  this  answer 

^  being  endorsed  or  underwritten  by  the  King  'soit  droit  fait  al 
partie '  (let  right  be  done  to  the  party),  a  commission  shall  issae  to 
inquire  of  the  truth  of  this  suggestion :  after  the  return  of  which  the 
King's  attorney  is  at  libertv  to  plead  in  bar,  and  the  merits  shall  be 
determined  upon  issue  or  demurrer,  as  in  suits  between  subject  and 
subject."(a)  To  the  same  effect  are  the  authorities  referred  to  of  1 
Hale  P.  C.  48,  and  Manning's  Exch.  Pr.  84.  Much  learning  upon 
the  subject  is  also  to  be  found  in  Lord  Somers^s  judgment  in  The  Bank* 
ers'  Case,  14  St.  Tr.  89,  and  also  in  a  report  of  the  trial  at  Bar  in 
Baron  de  Bode's  Case,  by  Anstey.  Lord  Somers  says, — 14  St.  Tr.  59^ 
— *'  The  truth  is,  the  manner  of  answering  petitions  to  the  person  of 
the  King  was  very  various:  which  variety  did  sometimes  arise  from 
the  conclusion  of  the  party's  petition;  sometimes  from  the  natare  of 
the  thing ;  and  sometimes  from  favour  to  the  person ;  and,  according 
as  the  endorsement  was,  the  party  was  sent  into  Chancery  or  the 
other  courts.  If  the  endorsement  was  general,  '  soit  droit  £ait  al 
partie,'  it  must  be  delivered  to  the  Chancellor  of  England,  and  then  m 

(a)  And  im  Stephen's  Com.  4th  edit  Vol  4,  p.  58  9i  Nq. 
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eommission  was  to  go  to  find  the  right  of  the  party ;  and,  that  being 
foaod,  80  that  there  was  a  record  for  him,  thus  warranted,  he  is  let  in  to 
interplead  with  the  King :  but,  if  the  endorsement  was  special,  then  the 
proceeding  was  to  be,  according  to  the  endorsement,  in  any  other  court." 
Before  adverting  to  the  instances  cited  in  Baron  De  Bode's  Case,  it  may 
be  well  to  refer  to  the  Statute  of  Petitions,  8  E.  1,  which  is  assumed  to 
be  the  foundation  of  the  proceeding  by  petition  of  right.    The  words 
are,—"  For  that  because  the  folk  which  come  to  the  King^s  parliament 
are  oft-times  delayed  and  disturbed  to  the  great  grievance  of  them 
*and  of  the  court,  by  the  throng  of  petitions  which  are  put  be-  r^oQiT 
fore  the  King,  whereof  the  most  might  have  been  dispatched  ^ 
by  the  Chancellor  and  justices, — it  is  provided  that  all  the  petitions 
which  touch  the  Seal  do  come  first  to  the  Chancellor,  and  those  which 
touch  the  Exchequer  do  come  to  the  Exchequer,  and  those  which 
touch  justices  or  law  of  land  do  come  to  justices,  and  those  which 
touch  Jewry  do  come  to  the  Jewry's  justices.    And,  if  the  businesses 
be  so  great,  or  so  much  of  grace,  that  the  Chancellor  and  those  others 
cannot  do  them  without  the  King,  then  they  shall  bring  them  with 
their  own  hands  before  the  King,  to  know  his  will.    So  that  no  peti- 
tion do  come  before  the  King  and  his  council  but  by  the  hands  of  the 
aforesaid  Chancellor  and  the  other  chief  ministers.   So  that  the  King 
and  his  council  may,  without  charge  of  other  businesses,  intend  unto 
the  great  businesses  of  his  realm  and  of  his  foreign  lands."    Henry 
of  Aynesham's  Case,  at  p.  64,  was  a  petition  for  a  matter  at  once  of 
simple  contract  and  unliquidated  damages.     "To  the  petition  of 
Henry  of  Ayuesham,  plasterer,  praying  the  King  to  order  present 
pajmeut  of  xix?.  V5.  owing  unto  nim  from  the  time  when  he  wrought 
at  the  works  of  the  King's  castle  of  Carnarvon,  whereof  the  treasurer 
bath  the  certificate,  &c.    It  is  thus  answered  before  the  King, — Let 
vrit  of  liberate  be  made  out  of  Chancery  to  the  treasurer  and  cham- 
berlains, that  they  deliver  unto  him  that  sum,  and  charge  therewith 
Hugh  of  Lymynistre,  chamberlain  of  Carnarvon,  &o. :"  Bot.  Pari.  88 
£•  1,  No.  48.    Estrelang's  Case,  at  p.  64,  is  a  petition  for  money  lent 
to  the  King,  and  for  loss  of  chattels  in  his  service, — *'  To  the  petition 
of  the  executors  of  John  Estrelang,  praying  that,  whereas  cxxxii^. 
are  in  arrear  unto  him  for  moneys  lent,  by  way  of  satisfaction  for  the 
hones  of  the  aforesaid  John  from  the  time  when  he  stood  at  the 
King's  service  in  *Oascony,  as  appeareth  by  the  letters  of  the  r«3Qo 
£arl  of  Lincoln,  &c.,  there  may  be  paid  unto  him  of  the  said  ^ 
debt  at  the  King's  pleasure,  &c.,  It  is  thus  answered, — Let  him  have 
writ  of  liberate  in  Chancery  unto  the  treasurer  and  chamberlains  for 
xxxii/.,  in  part  payment,  Ac. :"  Bot.  Pari.  88  E.  1,  No.  49.  The  next, 
Beisoey's  Case,  Bot  Pari.  88  E.  1,  No.  51,  is  to  the  same  eftect  in 
part,  and  also  for  an  account.    ''To  the  petition  of  Walter  of  Beisney 
lor  Besiu),  praying  that  the  King  would  allow  unto  him  xi7.  xiiii«. 
xii.  in  part  satisfaction  of  xxv  marks  wherein  the  King  is  beholden 
^U>  him  in  the  wardrobe  for  a  certain  horse  of  the  same  Walter 
which  he  lost  in  the  King's  service  in  Scotland,  and  that  of  the 
balance  of  the  same  xxv  marks  there  may  be  restitution  made  him, 
^n  It  is  answered  thus  before  the  King, — Let  him  account  with  John 
Drokeneftbrd,  and  bring  his  bill  to  the  Exchequer,  and  let  allowance 
be  made.*^    At  p.  66  is  given  a  general  order  whereby  all  existing 
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claims  for  money  lent,  paid,  or  received,  goods  sold  and  delivered, 
and  other  matters  of  assumpsit  were  to  be  liquidated, — ''To  the 
petition  of  all  of  them  that  pray  restitution  of  moneys  seized  to 
the  King's  use  by  search  made  in  churches; (a)  and  of  wools  and 
hides  seized  to  the  King's  use;  also  of  grain  and  other  victual 
seized  to  the  King's  use;  and  of  moneys  borrowed  that  are  in 
arrear;  and  also  compensation  for  horses  lost  in  his  wars;  and  of 
other  the  King's  debts  whatsoever  that  are  demanded  of  the  King, 
&c.,  It  is  thus  answered  by  the  King  himself, — The  King,  with 
the  advice  of  the  treasurer  and  barons  of  Exchequer,  hath  ordered 
them  to  be  satisfied  with  all  the  speed  possible;  so  that  they 
i^ooQi  '^shall  hold  them  content,  &c. :"  Case  of  The  Debts,  Rot.  Pari. 
^^^J  88  B.  1,  No.  59.  The  case  of  The  Bishop  de  Sallowe  (14  E. 
2),  Byley's  Placita  Parliamentaria,  p.  408,  is  completely  in  point.  It 
is  thus  stated :  "  Ad  peticionem  Bicardi  Bissop  de  Sallowe  conquerent. 
quod  Johannes  de  Beaufuy,  quondam  Vic.  Nott.  et  Derb.,  ipsam 
colore  officii  imprisonavit,  &c.,  et  indicatare  fecit,  &c.,  Ita  responsum 
est, — Adeat  coram  Justic.  assign,  ad  querelas  de  Ministr.  Regis  in  com. 
Nott.,  audiend.  et  terminend.,  et  ibi  fiat  ei  justicia.  Ad  querelam 
ejusdem  super  eodem  de  eo  quod  ipse  cepit  xii  quarter,  avene  ad  opas 
Domini  Regis.  Et  unde  admisit  allocac.  penes  dominum  Regis,  &c., 
et  nichil  eis  solvit.  Ita  responsum  est:  Sequatur  coram  Tbes.  et 
Baron,  de  Socio,  et  ibi  fiat  ei  justicia :"  Baron  de  Bode's  Case,  p.  56. 
**  Warden's  Case  fat  p.  67)  was  that  of  an  annuity,  not  charged  on 
land,  which  had  oeen  granted  by  a  former  King,  and  was  twenty 
years  in  arrear  at  the  time  when  the  petition  was  brought"  (Rot  Pari. 
83  E.  1,  No.  95).  "  In  Bishop's  Case  (also  at  p.  67),  the  first  petition 
was  for  damages  by  way  of  satisfaction  for  the  trespass  and  other 
wrongous  acts  of  the  King's  sheriff;  and  the  second  petition  was  for 
goods  lawfully  taken  by  him  for  the  King's  use,  whereof  he  had  bad 
allowance  made  him  in  his  accounts,  but  had  neglected  to  pay  the 
petitioner  for  them.  To  both  petitions  appropriate  endorsements 
were  made  in  favour  of  the  claim."  At  p.  87,  a  cas^s  referred  to  from 
the  Year  Book  of  34  H.  8,  fo.  50  (cited  Fitz.  Abr.  Petition,  pi.  8),  of 
which  it  is  said :  **  Two  points  were  there  decided :  the  one,  that  a 
petition  of  right  will  lie  for  chattels  personal  seized  to  the  King's  use 
by  the  violence  of  one  of  his  officers ;  the  other,  that  money  paid  to 
the  King,  under  lawful  warrant,  but  against  equity  and  conscience, 
may  be  recovered  back  by  petition  of  right.     The  material  passages 

*3401  ^°  ^^^  ^^^  *^^®  *^®  loUows: — '  Wangford,  Serjt.,  showed  how 
-I  that  heretofore  our  Lord  the  King  brought  writ  of  debt  upon 
an  obligation  against  one,  and  how  before  the  judgment  given  the 
said  King  pardoned  him  omnia  debita,  computationes  et-  executiones 
eorundem,  to  wit,  by  a  general  pardon;  and.  Sir,  this  matter  bath 
pended  a  long  time  in  your  judgment,  wherefore  the  defendant  now 
prays  his  judgment,  and  to  be  discharged  of  the  debt.'  Danby,  Jus- 
tice: 'How  will  you  plead  this  pardon  after  judgment,  seeing  that 
you  have  been  out  of  court  ?  But,  if  you  would  have  had  the  advan- 
tage, you  ought  to  have  pleaded  it  before  judgment.'     Wangford: 

(a)  Charehes  and  abb«7S  were  much  resorted  to  in  the  middle  ages  for  the  safe  enitody  of 
raluables.  Memorias  Historieas  del  Rey  D.  Alooso  el  Sabio,  par  Mondc;|ar,  Lib.  riii.,  oap  ii 
pp.  497,  603. 
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'Sir,  we  bad  no  day  in  court  before  judgment  after  tbe  verdict  passed 
against  us,  nor  ever  more  after  tbat;  and,  before  judgment,  we  were 
not  at  any  loss;  but,  by  the  judgment,  now  we  are  in  great  jeopardy 
of  execution,  &c.'  And,  Sir,  we  cannot  have  any  audit^querelfi;  nor, 
if  we  be  taken  in  execution,  we  cannot  have  any  scire  facias  against 
the  King  ad  cognoscendam  vel  dedicendara  cartam  perdonationis.' 
Danby,  J.  *  You  may  have  your  remedy  by  petition  of  right  to  the 
King.'    Wangford :  '  That  tve  could  not  have,  but  it  were  a  plea  of  land.^ 
Qmd  fuit  nerjatum  per  omnes  justiciarios ;  who  said  that^  in  many 
eeue;,  one  shall  sue  by  petition  to  have  back  his  goods  and  chattels.     As, 
if  the  escheatour,  virtute  officii,  seize  goods,  and  account  for  them  in 
the  Exchequer,  or,  otherwise  if  that  one  who  is  outlawed  reverse  his 
outlawry,  and  the  escheatour  have  accounted  for  hris  goods, — in  all 
such  cases  a  man  shall  sue  by  petition,  and  shall  have  remedy ;  and 
the  King  shall  say  in  such  form,  to  wit,  '  Let  right  be  done  to  the 
parties.'*'     The  case  of  Conrad  de  Colon.  Mem.  Scac.  6,  also  is  as 
analogous  a  case  as  can  be.     "Monstravit  Begi  Conrad  Mercator. 
Colon,  quod  cum  ipse  in  quadam  nave  cujus  medietas  est  ipsius  Con- 
rad, et  altera  medietas  Johannis  filii  Rudigar  le  Seland  50  quarteria 
^avene  usque  London  cariari   fecisset  venditioni  exponend.   rtQA\ 
Gregor.  de  Rokesley,  Major  London,  credens  totam  predictam  '- 
navem  cum  omnibus  in  ea  contentis  fuisse  pra^dicti  Johannis  aut 
aliorom  rebellium  Regis  de  Holland  et  Seland  navem  ipsam  xx  mcs. 
et  aven.  predcm.  ad  c^.  ad  op.  Regis  tanquam  forisfact.  appreciari  et 
capi  fecit  in  manum  Regis  et  ad  Seem.  Regis  liberari  et  in  Thesaur. 
Regis  in  ipsius  Conrad  grave  damnum;  Et  quia  diet.  Conrad  afferit 
quod  non  est  homo  com.  Hoyland  et  Seland,  nee  de  potestate  sua, 
propter  quod  bona  sua  predicta  contra  voluntatem  suum  in  usum 
Regis  convert!  dum  tamen  inimic.  et  rebell.  Regis  non  existat.    Maud, 
Baron,  quod  si  diet.  Conrad  eis  monstrare  poterit  se  non  esse  de 
potestate  dicti  com.  aut  aliter  inimic.  et  rebeliis  Regis,  nee  in  aliquo 
forisfecisse  quare  bona  sua  predicta  amittere  debeat  tunc  ei  de  medie- 
tate  sua  preuicte  navis  et  aliis  bonis  suis  predictis  debitam  restitutionem 
habere  fac.  Per  hoc  breve  compert.  per  inquisitionem  et  testimonium 
proborum  et  legalium  hominum  quod  diet.  Conrad  non  est  homo  com. 
Holand  et  Seland,  nee  de  potestate  sua,  nee  aliter  inimic.  et  .rebeliis 
Regis,  &c..  liberavit  eidem  Conrado  de  precepto  Thesaur.  et  Baron. 
ilenr.  de  Frowick  x  marcas  de  precio  medietat.  predict,  navis,  et  c  s. 
de  precio  avene  sub  hac  forma  quod  si  predictus  Johannes  ad  gratiam 
Regis  redire  con  ting,  et  ostendere  predict,  navem  et  bona  sua  esse, 
ka.,  quod  diet.  Conrad  acquietab.  inde  Dominum  Regem  versus  dictum 
Jobannem  et  quoscunque  alios."    [Williams,  J. — ^Is  the  authority 
to  seize  slaves  conferred  by  the  Crown  ?     Is  it  not  conferred  by  the 
act  of  parliament  7]     The  Crown  appoints  the  agent,  and  is  respon- 
sible for  his  acts.    Lord  Lyndhurst,  in  Viscount  Canterbury  v.  The 
Atiorney -General,  1  Phill.  326,  took  an  erroneous  view  of  Gervais  de 
Clifton's  Case.    The  Petition  of  Robert  de  Clifton,  in  18  E.  2,— Rot. 
Pari.  *18  E.  2,  No.  8, — is  thus  given  in  the  Baron  de  Bode's  r«q4.o 
Case,  p.  59: — *'To  our  Lord  the  King  and  to  his  council,  '■ 
prayeth   Robert  de  Clifton,  that   whereas   two  trenches  are   made 
through  the  meadows  of  tbe  said  Robert  at  Wilford,  by  our  said  lord 
the  King's  wardens  of  Nottingham  Castle,  and  four  wears  are  put  up 
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there  in  sundry  places,  beyond  the  Trent  water,  in  the  soil  of  tho  said 
Robert  on  one  part,  and  on  the  other  the  said  water,  by  which  trencbes 
and  wears  the  same  Trent  water  is  turned  out  of  its  right  course  in 
divers  places,  and  doth  pass  through  the  meadows  and  pastures  of  the 
aforesaid  Robert  even  unto  the  mills  of  our  said  lord  the  King  of  the 
castle  aforesaid ;  whereby  those  same  meadows,  and  the  lands  of  the 
said  Robert  lying  by  the  waters  there  running,  are  oft-times  sur- 
rounded and  drowned ;  and  the  wardens  aforesaid  have  dug,  and  from 
day  to  day  do  cause  to  be  dug,  the  said  meadows  and  pastures,  and 
thereof  have  taken  and  do  take  continually  turves  for  the  amendment 
and  sustenance  of  the  wears  aforesaid ;  so  that  this  same  Robert  doth 
lose  the  profit  of  his  said  lands,  meadows,  and  pastures,  in  sundry 
wise;  and  the  Trent  water,  which  is  so  much  stopped  by  the  said 
wears,  skirteth  great  part  of  the  said  vill  of  Wilford,  the  which  is  all 
in  the  said  Robert's  demesne,  and  which  vill  is  in  peril  of  being 
drowned  by  reason  of  the  same  wears, — wherefore  the  said  Robert 
thereof  hath  yearly  damage  to  the  amount  of  ten  pounds,  and  for  the  time 
past  to  the  amount  of  fifteen  pounds^  and  our  lord  the  King  thereof 
hath  yearly  profit  of  202.  from  four  of  the  said  mills,  which  do  go 
with  the  waters  that  do  run  through  the  said  trenches,  and  be  would 
lose  so  much  yearly  if  the  said  trenches  were  stopped,  as  ts  found  by 
an  inquest  taken  upon  the  things  aforesaid  before  Mounsire  Itichard  dt 
Watton  and  Itichard  de  Wilughby,  by  commission  of  the    Chancery 
^QAoi   ^thereunto  assigned,  in  presence  of  the  warden  aforesaid;  the 
-I   which  commission  and  inquest  are  returned  into  the  Chancery, 
and  of  which  the  tenor  is  attached  unto  this  petition:  May  it  please  our 
said  lord  the  King  and  his  council  that  allowance  may  be  made  unto 
the  said  Robert  of  the  damages  aforesaid ;  and  prayeth  the  said  Robert, 
if  it  please  our  said  lord  the  King  and  bis  council,  that  the  bailiwick 
of  the  honor  of  Peverell,  in  the  counties  of  Nottingham  and  of  Derby, 
the  which  do  rent  yearly  unto  our  said  lord  the  King  at  bis  Exche- 
quer four  marks,  may  be  assigned  unto  him  in  recompense  of  the 
aforesaid  damages^  The  commission  and  inquisition  are  set  out.  The 
answer  endorsed  on  this  petition  is, — *'  For  that  this  thing  doth  touch 
the  King  so  highly,  and  the  said  inquest  is  but  of  office,  let  there  be 
some  great  men  of  the  King's  Council  assigned  to  survey,  inquire, 
and  certify  the  King."     In  the  following  reign,  Oervais  de  Clifton 
(probably  the  son  of  Robert)  presented  his  petition  of  right  in  respect 
of  the  same  matter,  and  obtained  in  like  manner  an  inquisition  find- 
ing the  truth  of  his  allegations.     The  record,  however,  having  been 
informally  directed  into  the  Court  of  King's  Bench,  no  decision  was 
come  to  upon  the  merits  at  that  time ;  and  of  the  subsequent  proceed- 
ings there  are  no  records.    But  one  thing  is  clear,  that,  in  that,  as  in 
the  former  case,  no  one  questioned  that  a  petition  of  right  would  lie 
for  unliquidated  damages.    The  case,  as  reported  in  the  Year  Book 
of  22  E.  8,  fo.  6,  is  as  follows : — Gervais  de  Clifton  sued  unto  the 
King  by  petition,  suggesting  that  divers  trenches  and  gutters  were 
made  in  the  water  of  Trent  by  the  wardens  of  Nottingham  Castle, 
whereby  those  lands  were  overflowed,  unto  his  damage,  &c. :  which 
petition  was  directed  into  Chancery  to  cause  commission  to  inquire, 
&c.,  which  was  done.  And  the  suggestion  was  found  true ;  and*  more- 
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oyer,  *that  trencbes  were  made  on  the  soil  by  the  said  wardens,  r«044 
▼here  the  King  had  built  four  mills;  wherefore  he  sued  unto  '- 
the  King  by  another  petition,  praying  restitution  of  his  damages,  and 
that  this  should  be  redressea :  which  petition  was  endorsed  and 
directed  into  Chancery,  to  direct  the  verdict  into  the  King's  Bench, 
and  that  the  jastices  of  that  place  do  cause  to  come,  &c.,  before  them 
the  wardens  that  now  are  of  Nottingham  Castle,  and  the  King's 
Serjeants,  and  that  they  do  cause  to  give,  &c.  Wherefore  the  Chan- 
cellor directed  the  tenor  of  the  verdict,  and  venire  facias  against  the 
wardens  that  they  come,  &c.  The  endorsement  of  the  petition  willeth 
that  the  Chancellor  ought  to  direct  the  verdict  of  the  inquest  itself, 
&c.,  which  was  taken;  and  nothing  is  directed  but  the  tenor  o{  the 
verdict  of  tbe  inquest,  &c.  Wherefore,  &o.  The  Court  commanded 
the  plaintiff,  if  he  will,  to  cause  the  verdict  itself  to  come,  and  saith 
to  the  wardens,  let  them  go  without  delay.  For  W.  saith  that  the 
process  made  against  the  wardens  was  without  warrant,  inasmuch  as 
the  verdict  itself  was  not  as  directed,"  &c.  Lord  Somers,  in  his  judg* 
ment  in  Tbe  Bankers'  Case,  14  St.  Tr.  88,  84,  says :  ''I  take  it  to  be 
generally  true,  that,  in  all  cases  where  the  subject'  is  in  the  nature  of 
a  plaintiff,  to  recover  anything  from  the  King,  his  only  remedy  at 
common  law  is,  to  sue  by  petition  to  the  person  of  the  King.  I 
say,  where  the  subject  comes  as  a  plaintiff:  for,  as  I  said  before, 
when,  upon  a  title  found  for  the  King  by  office,  the  subject  comes 
in  to  traverse  the  King's  title,  or  to  show  his  own  right^  he 
comes  in  in  the  nature  of  a  defendant,  and  is  admitted  to  inter- 
plead in  tbe  case  with  the  King  in  defence  of  his  title,  which 
otherwise  would  be  defeated  by  finding  the  office.  And  to  show 
that  this  was  so,  I  would  take  notice  of  several  instances."  He 
then  proceeds  to  refer  to  some  of  the  cases  already  noticed,  and  says : 
***  All  these  petitions  which  I  have  mentioned,  are  after  the  po^g 
statute  8  £  1."  '*This  law  being  made,  there  .is  reason  to  con-  ^ 
dude  that  all  petitions  brought  before  the  King  in  parliament  after 
this  time,  and  answered  there,  were  according  to  the  method  of  this 
law,  and  of  the  nature  of  such  petitions  as  ought  to  be  brought  to  the 
person  of  tbe  King.  And  that  petitions  did  lie  for  a  chattel  as  well  as  for 
a  freehold,  does  appear  87  Ass.  pi.  11,  Bro.  Abr.  Petition,  17.  Tf 
tenant  by  statute-merchant  be  ousted,  he  may  have  a  petition,  and 
shall  be  restored :  vide  9  H.  4,  Bro.  Petition,  9.  If  the  subject  be 
ousted  of  bis  term,  he  shall  have  his  petition:  9  H.  6,  fo.  21,  Bro. 
Petition^  2.  Of  a  chattel  real,  a  man  shall  have  his  petition  of  right, 
as  of  his  freehold:  7  H.  7,  fo.  11.  A  man  shall  have  a  petition  of 
right  for  goods  and  chattels ;  and  the  King  endorses  it  in  the  usual 
form :  84  H.  6,  fo.  61,  Bro.  Petition,  8."  He  adds :  ''It  is  said,  indeed, 
1  H.  7,  fo.  3,  Bro.  Petition,  19,  that  a  petition  will  not  lie  of  a  chattel." 
But  the  whole  tenor  of  Lord  Somers's  argument  shows  that  he  was 
clearly  of  opinion  that  a  petition  of  right  would  lie  for  a  chattel,  and 
even  for  unliquidated  damages.  In  4  Inst.  241,  Lord  Coke  says:  "It 
is  holden  in  our  books,  that,  in  restitutions,  the  King  himself  hath  no 
iavour,  nor  his  prerogative  any  exemption,  but  the  party  restored  is 
favoured."  It  is  not  the  less  a  petition  of  right,  because  it  appeals  to 
the  grace  of  the  Crown.  In  delivering  the  judgment  of  the  Court  of 
Queen's  Bench  in  The  Baron  de  Bode's  Case,  6  Q.  B.  208,  273  (E.  C. 
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L.  R.  vol.  55),  Lord  Denman  saya :  "  There  is  nothing  to  secure  the 
Crown  against  committing  the  same  species  of  wrong,  nnconscioos 
and  involuntary  wrong,  in  respect  of  money,  which  founds  the  sub- 
ject's right  to  sue  out  his  petition  when  committed  in  respect  to  lands 
or  specific  chattels :  and  there  is  an  unconquerable  repugnance  to  the 
*^4.ftl  sugg^s^^on  that  the  door  ought  *to  be  closed  against  ail  re- 
-•  dress  or  remedy  for  such  wrong.  The  reference  from  the 
Grown  to  the  law  officers,  and  that  of  the  law  officers  to  the  Chan- 
cellor, would  seem  to  reject  the  ordinary  rules  and  analogies  of  legal 
proceedings,  in  order  to  arrive  at  the  conclusion  whether  the  subject^s 
right  has  been  in  any  manner  infringed  by  the  Crown,  and  to  show, 
that,  if  the  infraction  is  duly  proved,  reparation  ought  to  be  made. 
The  dignity  of  the  Crown  itself  appears  to  demand,  that,  when  the 
inquiry  which  it  has  enjoined  is  so  terminated,  the  proper  course  for 
giving  effect  to  its  second  and  more  important  injunction,  that  right 
be  done,  should  be  pursued."  These  observations  tend  strongly  in 
the  same  direction.  It  is  said  that  the  Crown  cannot  suffer  prejudice 
from  the  negligence  or  remissness  of  its  agents.  The  remarks  of  the 
judges  in  The  Queen  v.  Renton,  2  Exch.  216,  show  what  is  alone 
meant  by  that  maxim. 

Then  it  is  said,  that,  Captain  Douglas  being  responsible  for  his  ille- 
gal act,  the  suppliant,  having  another  remedy,  has  no  recourse  against 
the  Crown.  [Erlb,  C.  J. — There  certainly  is  nothing  in  the  statute 
to  show  that  Captain  Douglas  would  not  be  responsible :  but  we  con- 
sider that  circumstance  to  be  wholly  inconclusive  of  the  question 
whether  a  petition  of  right  will  lie.  Complainants  are  not  confined  to 
seek  their  remedy  in  the  Admiralty  court.]  The  clause  enabling  the 
treasury  to  grant  indemnity  (5  Q,  4,  c.  118,  s.  78)  is  not  at  all  incon- 
sistent with  the  argument  There  is  nothing  in  either  of  the  acts  to 
make  it  compulsory  to  take  a  ship  seized  into  the  Vice* Admiralty 
court  for  condemnation.  The  question  has  nothing  to  do  with  prize: 
a  prize  court  is  not  a  court  of  Admiralty ;  it  is  held  under  a  warrant 
which  may  be  addressed  to  any  one.  The  whole  question  is  well 
treated  in  a  note  in  Chitty's  edition  of  Vattel's  Law  of  Nations  (1834), 
*84:71  P'  ^^^'  °*'  where  a  great  many  authorities  are  collected.  *The 
^  mere  fact  of  there  being  one  or  more  concurrent  remedies 
cannot  militate  against  the  suppliant's  rights  in  this  form. 

The  Court  took  time  to  consider  whether  or  not  they  would  hear 
the  Attorney -General  in  reply :  but,  on  the  following  morning,  they 
intimated  that  they  did  not  desire  to  receive  any  further  information. 

Cur.  adv.  vuU, 

Eble,  C.  J.,  now  delivered  the  judgment  of  the  court  :(o) — 

In  this  case  the  suppliant  has  petitioned  for  the  amount  of  damages 
sustained  by  him  from  the  loss  of  his  vessel ;  and  by  the  demurrer  to 
the  petition  the  following  facts  are  admitted,  viz.,  that  the  vessel  was 
seized  as  being  engaged  in  the  slave-trade,  by  Captain  Douglas;  that 
Captain  Douglas  commanded  a  ship  of  Her  Majesty's,  and  was  em- 
ployed for  the  suppression  of  the  slave-trade,  according  to  the  statutes 
relating  thereto;  that  the  vessel  of  the  suppliant  was  afterwards 
destroyed  by  Captain  Douglas  in  the  supposed  performance  of  bis 

(o)  The  Judgef  preient  at  th«  argamcnt  were,  Erie,  C.  J.,  Williuni,  J.,  WiUes,  J.,  and 
Keating,  J. 
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duty;  and  that  the  vessel  was  not  at  the  time  it  was  so  seized  and 
destroyed  in  any  way  engaged  in  the  slave-trade,  or  liable  to  any  pro- 
ceedings as  if  it  bad  been  so  engaged. 

This  statement  shows  a  wrong  for  which  an  action  might  lie  by 
the  suppliant  against  Captain  Douglas :  but  we  are  of  opinion  that  it 
does  not  show  a  complaint  in  respect  of  which  a  petition  of  right  can 
be  maintained  against  the  Queen ;  and  for  this  opinion  we  rely  on 
these  grounds, — first,  that  Captain  Douglas,  in  seizing  the  vessel,  was 
not  acting  in  obedience  to  a  command  of  Her  Majesty,  but  in  the  sup- 
posed performance  of  a  duty  imposed  upon  him  by  act  of  *par-  r«q4o 
liament, — secondly,  if  it  be  assumed  that  he  was  an  agent  em-  ^ 
ployed  by  the  Queen  to  seize  vessels  engaged  in  the  slave-trade,  that 
be  was  not  acting  within  the  scope  of  his  authority  in  seizing  a  ship 
not  engaged  in  the  slave-trade,  and  for  that  reason  did  not  make  his 
principal  liable  for  a  seizure  made  without  authority  from  that  prin- 
cipal,— thirdly,  that  a  petition  of  right  cannot  be  maintained  to  recover 
unliquidated  damages  for  a  trespass. 

As  to  the  first  ground, — if  the  vessel  of  the  suppliants  had  been 
lawfully  seized.  Captain  Douglas  would  have  performed  a  duty  im- 
posed upon  him  by  the  statute  6  G.  4,  c.  118,  s.  43,  enacting  that  ves- 
sels engaged  in  the  slave-trade  shall  be  seized  by  the  commanders  of 
ships  of  Her  Majesty ;  and,  although  he  was  appointed  to  the  ship, 
and  ordered  to  the  station,  and  employed  by  the  Queen,  still  we  think 
that  the  duty  which  he  had  to  perform  in  relation  to  the  slave-trade 
was  not  created  by  command  of  the  Queen,  nor  would  he  have  been 
doing  an  act  which  the  Queen  had  commanded,  if  the  seizure  had  been 
made  lawfully  under  the  statute.  The  allegations  on  the  record  show 
that  the  seizure,  although  intended  to  be  in  accordance  with  the  pro- 
yisions  of  the  statute,  was  unlawful,  because  not  authorized  thereby. 
Tbey  further  show  that  the  vessel  was  not  seized  for  the  purpose  of 
making  it  the  property  of  Her  Majesty ;  and,  if  lawfully  seized,  it 
woald  not  have  been  in  the  possession  of  Her  Majesty :  but,  under  s. 
H  the  captors  had  the  duty  of  taking  it  to  the  Vice-Admiraltv  court 
for  condemnation ;  and,  if  condemned,  the  captors  were  bound  to  sell 
and  divide  the  proceeds  of  the  sale,  and  it  could  not  be  till  after  these 
contingencies  had  happened,  and  the  sale  had  taken  place,  that  the 
interest  of  the  Crown  in  a  share  of  the  proceeds  of  the  said  according 
to  the  statute  would  commence :  and  under  s.  86  the  captors  would 
^havebeen  liable  to  a  judgment  against  them  in  that  court  for  r«o  ig 
damages  and  costs,  if  they  had  been  found  to  be  in  the  wrong.  ^ 
Thus,  as  Captain  Douglas  would  not  have  been  an  agent  of  the  Crown 
if  he  had  lawfully  seized  and  kept  the  vessel  under  the  statute,  still 
less  ought  he  to  be  held  to  be  such  agent  in  seizing  and  destroying  it 
Qolawfully. 

Secondly,  if  it  be  assumed  that  Captain  Douglas  had  authority  from 
the  Crown  to  seize  all  ships  engaged  in  the  slave-trade,  so  that  the 
seizure,  if  lawful,  would  have  been  made  by  him  in  the  capacity  of 
agent  for  the  Crown,  still,  if  he  seized  a  ship  not  engaged  in  the 
slave-tradd,  he  would  not  act  within  the  scope  of  that  authority,  and 
would  not  make  his  principal  liable  for  that  wrong.  Thus,  where  a 
warrant  was  granted  by  the  secretary  of  state  to  apprehend  the  author 
of  The  North  Briton,  and  the  defendant,  upon  good  ground  of 
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in  the  fullest  extent,  witb  the  unusual  power  for  a  deputy  to  appoint 
a  deputy,  and  make  the  principal  responsible  for  every  act  of  a  bailiff 
done  under  a  warrant  issued  by  the  under-sheriff. 

As  we  do  not  suppose  that  the  suppliant  would  place  any  reliance 
on  the  responsibility  of  the  sheriff  for  his  bailiffs  as  of  itself  establish- 
ing the  responsibility  of  the  Queen  for  every  party  employed  in  the 
administration  of  government,  we  do  not  say  more  on  the  point  than 
that  on  these  two  narrower  grounds  our  judgment  is  for  the  Crown. 

On  the  third  ground  above  mentioned,  viz.  that  a  petition  of  right 
cannot  be  maintained  to  recover  unliquidated  damages  for  a  trespass, 
our  judgment  is  also  for  the  Crown. 

The  complaint  is,  of  a  wrong  done  in  destroying  a  ship;  and  the 
claim  is  for  damages,  the  same  as  might  have  been  awarded,  if,  instead 
of  a  petition  of  right,  an  action  of  trespass  had  been  brought  against 
the  trespasser.  For  the  purpose  of  showing  that  a  petition  of  right 
cannot  be  maintained  for  this  complaint,  we  propose  to  refer,  first  to 
the  principle  that  the  sovereign  cannot  be  guilty  of  a  wrong,  and  so 
cannot  be  made  liable  to  pay  damages  for  a  wrong  of  which  he  cannot 
be  guilty,  and  then  to  the  authorities  which  show  where  a  petition  of 
right  will  and  where  it  will  not  lie, — premising  that  the  statute  23  & 
24  Vict.  c.  84  alters  only  the  form  of  procedure  to  be  adopted  by  sup- 
pliants resorting  to  a  petition  of  right,  and  does  not  alter  the  law 
relating  to  the  subjects  for  which  the  petition  of  right  can  be  main- 
tained ;  it  being  declared  by  s.  7,  that  no  remedy  is  thereby  given 
which  was  not  before  existing. 

*R541  ^^^  maxim  that  the  King  can  do  no  wrong  is  true  *in  the 
-'  sense  that  he  is  not  liable  to  be  sued  civilly  or  criminally  for 
a  supposed  wrong.  That  which  the  sovereign  does  personally,  the 
law  presumes  will  not  be  wrong:  that  which  the  sovereign  does  by 
command  to  his  servants,  cannot  be  a  wrong  in  the  sovereign,  because^ 
if  the  command  is  unlawful,  it  is  in  law  no  command,  and  the  servant 
is  responsible  for  the  unlawful  act,  the  same  as  if  there  had  been  no 
command.  Lord  Hale  says, — Hale's  P.  C.  48, — **  The  law  presumes  the 
King  will  do  no  wrong,  neither  indeed  can  do  any  wrong;  and  there- 
fore, if  the  King  command  an  unlawful  act  to  be  done,  the  offence  of 
the  instrument  is  not  thereby  indemnified.  But,  althoQgh  the  King  is 
not  under  the  coersive  power  of  the  law,  yet,  in  many  cases  his  com- 
mands are  under  the  directive  power  of  the  law,  which  consequently 
makes  the  act  itself  invalid,  if  unlawful,  and  so  renders  the  instru- 
ment of  the  execution  thereof  obnoxious  to  the  punishment  of  the 
law."  Lord  Coke  also  says  to  the  same  effect,  in  commenting  on 
Prseceptum  Begis,  in  the  statute  of  Westminster  2  (2  Inst  186), — 
*'The  King,  being  a  body  politique,  cannot  command  but  by  matter 
of  record ;  for  Bex  prsscipit  and  Lex  prsecipit  are  all  one ;  for,  the 
King  must  command  by  matter  of  record,  according  to  the  law:*'  and 
he  adds :  "  Markham  said  to  King  Edward  I.,  that  the  King  could  not 
arrest  any  man  for  suspicion  of  treason  or  felony,  as  any  of  his  sub- 
jects might,  because,  if  the  King  did  wrong,  the  party  could  not  have 
his  action.  If  the  King  command  me  to  arrest  a  man,  and  accord- 
ingly I  do  arrest  him,  he  shall  have  his  action  of  false  imprisonment 
against  me,  albeit  he  was  in  the  King's  presence."  And  he  adds, — 
'^Bracton  says,  Nihil  aliud  potest  Bex,  quam  quod  de  jure  potest." 
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To  the  same  effect  is  8  Bl.  Comm.  246, — "  The  King  can  do  no  wrong ; 
wbich  ancient  and  fundamental  maxim  is  not  *to  be  understood  r^o-^^ 
83  if  everything  transacted  by  the  government  was  of  course  '• 
JQ8t  and  lawful,  but  means  only  two  things, — first,  whatever  is  excep- 
tionable in  the  conduct  of  public  affairs  is  not  to  be  imputed  to  the 
King,  nor  is  be  answerable  for  it  personally  to  his  people;  for,  this 
doctrine  would  destroy  the  constitutional  independence  of  the  Crown, 
—and,  secondly,  that  the  prerogative  of  the  Crown  extends  not  to  do 
any  injury." 

This  maxim  has  been  constantly  recognised;  and  the  notion  of 
making  the  King  responsible  in  damages  for  a  supposed  wrong  tends 
to  consequences  that  are  clearly  inconsistent  with  the  duty  of  the 
sovereign. 

We  come  now  to  the  authorities  showing  where  the  petition  of 
right  will  and  where  it  will  not  lie.  We  pass  the  class  of  claims 
founded  on  contracts  and  grants  made  on  behalf  of  the  Crown  with 
brief  notice,  because  they  are  within  a  class  legally  distinct  from 
wrongs.  In  The  Banker's  Case,  14  State  Trials  83,  Lord  Somers  so 
treats  them,  giving  various  instances  of  petitions  for  money  on  account 
of  wages,  and  work,  and  debts,  and  goods,  founded  on  contract ;  and 
he  makes  no  allusion  to  a  claim  against  the  King  for  damages  for  a 
wrong. 

We  pass  from  the  class  of  claims  on  contract, — in  all  systems  of 
law  distinguished  from  claims  founded  on  wrong, — and  proceed  to  the 
more  numerous  class  of  claims  where  petitions  of  right  have  been 
brought  in  respect  of  property  either  wrongfully  taken  on  behalf  of  « 
the  Crown,  or  wrongfully  withheld. 

As  a  general  principle,  property  does  not  pass  from  the  subject  to 
the  Crown  without  matter  of  record.  In  the  time  of  feudal  tenures, 
rights  in  property  accrued  to  the  Crown  on  very  many  occasions,  and 
officers  had  the  duty  of  enforcing  the  rights  of  the  Crown.  The  right 
accrued  on  some  of  these  occasions  by  matters  of  record,  and  on  other 
occasions  powers  ^existed  for  the  making  the  right  matter  of  r«Qgg 
record,  by  office  found.  The  officers  seized,  or  justified  seizures,  ^ 
under  these  records;  and  their  right  to  seize  was  a  subject  of  frequent 
contest  tried  either  bv  petition  of  right,  or  monstrans  de  droit,  or 
traverse  of  office  found. 

It  has  been  said  that  the  petition  of  right  took  its  origin  under 
Edward  the  First,  and  was  substituted  for  a  praecipe  against  the  King : 
and  it  has  been  suggested,  that,  if  the  fact  were  so,  it  would  indicate 
that  an  action  lay  against  the  King  where  it  would  lie  against  a  sub- 
ject, that  is,  where  a  praecipe  might  issue.  But,  in  our  opinion,  the 
poiat  relates  to  procedure  only,  and  not  to  the  law  of  right,  and  there- 
fore is  not  material  on  the  present  inquiry.  The  authority  for  the 
notion  is  found  in  Fitzherbert's  Abridgment,  Erraur,  pi.  8  (citing  22 
E.  8).  A  petition  of  right  had  been  referred  to  parliament,  and  the 
parliament  ended;  and  it  was  decided  that  the  petition  of  right  was 
thereby  brought  to  an  end  also.  At  the  end  of  the  placitum  con- 
taining this  decision,  Fitzherbert  adds, — "£t  fuit  dit  qu'  en  temps  le 
Boi  Henry  et  devant,  le  Boi  fuit  implede  come  tout  autre  comen  home, 
mes  Edward  Boi,  son  fitz,  ordeign  qu  home  sueroit  versus  Boi  per 
peticioD^,  mes  unques  Boi  ne  seroit  adjudge  sinon  per  eux  mesmes  et 
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lour  justices."  To  this  we  subjoin  a  counter-authority  from  Brooke, 
Peticion,  PI.  12  (citing  24  E.  8,  fo.  56),  where  Wilby,  speaking  of  a 
petition  in  some  cases  and  a  traverse  of  oiBce  in  others,  '^  dixit  qu'il 
avera  tel  brief  praecipe  Henrico  Begi  Anglie,  et  in  le  lieu  de  ceo  est 
ore  done  peticion  per  le  prerogative."  To  this  dictum  of  Wilby, 
Brooke,  0.  J.,  adds,  "  Qu»re  de  tel  brief,  car  videtur  quod  nunquam 
fuit  lex,  car  le  Boi  ne  poet  escrier  ne  countermaund  luy  mesme." 

If  it  was  necessary  to  decide  whether  the  subject  had  a  right  to 
*^^71  P^^^^^^  ^7  ^  settled  form  of  writ  called  *a  praacipe  against 
^  the  King  before  the  petition  of  right  was  introduced  by 
Edward  the  First,  we  should  incline  to  the  negative,  for  the  reason 
given  by  Brooke,  C.  J.,  and  because  before  and  in  the  time  of  Edward 
the  First  the  rights  of  the  people  were  deriving  their  origin,  after  the 
Conquest,  from  grants  by  Boyal  charters,  and  were  in  the  course  of 
gradual  extension  by  confirmations  of  charters  by  such  statutes  as 
the  following,  viz.  Articuli  super  Chartas,  for  enforcing  such  charters; 
the  Statute  of  Petitions,  8  E.  1  (By ley  442),  which,  reciting  the 
grievance  to  the  folk  who  come  to  the  King  in  parliament  by  the 
throng  of  the  petitions,  whereof  the  most  part  might  have  been  dis- 
patched by  the  Chancellor  and  the  justices,  provides  that  all  petitions 
which  touch  the  Seal  do  come  first  to  the  Chancellor,  and  those  which 
touch  the  Exchequer  do  come  to  the  Exchequer,  and  those  which 
touch  justices  or  law  of  the  land  do  come  to  justices,  and  those  which 
touch  Jewry  do  come  to  the  jewry^s  justices:  and  the  Ordnance  of 
Petitions,  21  E.  1,  whereby  the  King  ordained  that  all  the  petitions 
^  which  shall  be  delivered  to  them  whom  he  has  assigned  to  receive 
them  shall  be  all  at  once  well  examined,  and  that  those  which  touch 
the  Chancery  be  set  in  one,  and  those  that  touch  the  Exchequer  in 
another  place,  and  so  with  those  that  touch  the  justices  and  those 
which  be  before  the  King  and  his  council  severally  in  another  place. 
From  these  statutes  and  ordinances  it  is  clear  that  many  complaints 
were  disposed  of  by  personal  application  to  the  King  in  council :  and 
it  is  not  probable  that  the  subject  should  have  a  defined  right  to  a 
writ  against  the  King,  when  the  rights  between  subject  and  subject, 
and  the  writs  for  enforcing  them,  were  in  an  unsettled  state :  but, 
whatever  was  the  form  of  procedure,  the  substance  seems  always  to 
have  been  the  trial  of  the  right  of  the  subject  as  against  the  right 
*^581  *^^  ^^^  Crown  to  property  or  an  interest  in  property  which 
^  had  been  seized  for  the  Crown ;  and,  if  the  subject  succeeded, 
the  judgment  only  enabled  him  to  recover  possession  of  that  specified 
property,  or  the  value  thereof  if  it  had  been  converted  to  the  King's 
use.  The  form  for  trying  this  question  has  gone  through  several 
changes.  Traverse  of  office  found,  monstrans  de  droit,  and  petition 
of  right,  were  the  forms  in  most  frequent  use.  Amendments  of  the 
procedure  were  made  by  the  statutes  84  E.  8,  a  14,  86  E.  8,  c.  IS, 
and  2  E.  4,  allowing  many  questions  to  be  raised  by  traverse,  in  cases 
where  theretofore  a  petition  of  right  was  necessary :  and  much  learned 
discussion  is  to  be  found  in  the  books  relating  to  these  different  forms. 
Lord  Coke  has  much  learning  thereon  both  in  his  commentary  on  the 
statutes  for  substituting  traverse  for  petition,  2  Inst.  68,  and  in  his 
judgment  in  the  case  of  The  Saddlers'  Company,  4  Bep.  58.  In  Co> 
nyngesby  and  Mallom's  Case,  temp.  H.  8,  Keilway  154,  all  the  judges 
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give  separate  judgments  of  much  research,  to  the  effect  that  a  mon- 
strans  ae  droit  was  wroDg  in  that  case,  and  that  the  plaintiffs  ought  to 
bare  had  a  petition.  The  form  of  proceeding  was  much  considered ; 
for,  the  reporter  adds  that  the  Chancellor  gave  judgment  for  an  amo- 
veas  manus  without  the  advice  of  any  justice  or  King's  counsel,  et 
hocoontrik  legem,  ut  dicitur.  "Mea  il  fuit  dit  qu'il  ceo  fist  pur  ceo 
qae  I'office  fuit  trove  per  le  faux  subtiltie  de  Sir  Richard  Empson  et 
Audeley  en  le  temps  de  Tauter  Roy,  les  queux  fueront  ses  hauts  et 
croels  approvers  &c."  In  The  Bankers'  Case,  14  State  Trials  60,  Lord 
Somers  has  made  an  elaborate  collection  of  learning  relating  to  the 
form  of  proceedings  against  the  Crown,  and  adjudged  that  a  petition 
of  right  was  the  proper  form  for  recovering  payment  of  an  annuity 
granted  by  the  Crown.  The  subject,  therefore,  has  been  amply  r^ioeg 
^considered.  The  authorities  are  abundant ;  and  we  refer  to  ^ 
them  as  establishing  strongly  the  negative  proposition  that  a  petition 
of  right  does  not  lie  to  recover  damages  from  the  King  for  a  mere 
wrong  supposed  to  have  been  done  by  him.  Not  a  single  instance  of 
a  recovery  of  such  damages  from  the  King  has  been  cited. 

The  force  of  this  negative  evidence  is  increased  by  many  considera- 
tioDji.  The  occasions  for  using  the  remedy,  if  it  existed,  were  frequent. 
The  right  to  seize  the  property  of  men  either  outlawed,  or  attainted, 
or  heirless,  would  be  certain  to  lead  to  contested  claims,  from  its 
Qnlimited  extent.  It  is  probable  that  wrong  would  be  done  by  the 
King's  officers  enforcing  such  a  right,  from  its  undefined  limits ;  and 
it  is  clear  that  wrongs  were  so  done,  from  the  provisions  made  for 
giving  redress.  As  early  as  Edward  the  First,  in  the  Statute  of 
Westminster  2  (18  E.  1),  Articuli  super  Chartas,  c.  18,  is  an  enact- 
ment making  escheators  liable  for  any  wrongs  they  may  do  in  seizing 
for  the  Crown,  and,  in  case  of  their  inability  to  pay,  giving  recourse 
to  the  superior  escheator :  and  in  c.  19,  is  an  enactment,  that,  after  a 
judgment  of  restitution,  in  case  of  a  wrongful  seizure,  all  the  issues 
and  profits  between  the  seizure  and  the  restitution  should  be  fully 
restored.  Lord  Coke,  in  his  comment  on  this  chapter,  says, — "  Issues 
meant  profits  not  paid  over;  but  money  once  in  the  King's  coffers 
shall  not  be  restored."  It  is  likely  that  such  a  rule  would  not  prevail, 
if  the  question  arose  now:  but  we  refer  to  it  as  showing  an  impro- 
bability of  paying  unliquidated  damages  for  a  wrongful  seizure, 
vhen  the  restitution  of  the  profits  made  by  the  wrong  was  so  im- 
perfectly enforced. 

Throughout  these  enactments,  no  mention  is  made  of  a  remedy 
against  the  King  for  compensation  in  damages.  Against  him,  the 
redress  to  be  obtained,  is,  ^restitution  only.  If  damages  are  r«ogo 
soaght,  they  are  to  be  obtained,  if  at  all,  from  the  officer  who  '- 
did  the  wrong.  Where  the  question  raised  by  a  demurrer  to  a  pojbi* 
tion  of  right  was  whether  the  Crown  was  responsible  for  negligence 
in  servants  employed  under  the  Crown,  whereby  damage  was  caused, 
Lord  Lyndharst  decided  in  the  negative :  Viscount  Canterbury  v.  The 
Attorney-Qeneral,  1  Phillips  821.  His  words  are:  "For  the  personal 
negligence  of  the  Sovereign,  neither  this  or  any  other  proceedings  can 
be  maintained.  Upon  what  ground,  then,  can  it  be  supported  for  the 
acts  of  the  agent  or  servant  r  If  the  master  or  employer  is  answer- 
able upon  the  principle  qui  facit  per  alium  facit  per  se,  this  would 
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not  apply  to  the  Sovereign,  who  cannot  be  required  to  answer  for  his 
own  personal  acts."  If  the  master  is  responsible  bj  reason  of  his 
negligence  in  retaining  a  careless  servant,  this  principle  does  not 
apply  to  the  Sovereign,  to  whom  negligence  cannot  be  imputed.  As 
to  damages  done  by  ships  of  war,  the  commander  is  not  responsible 
for  damage  done  by  one  of  the  crew,  without  his  participation.  *'  But, 
if  the  principle  now  contended  for  be  correct,  the  negligence  of  the 
seamen  in  the  service  of  the  Crown  would  raise  a  liability  in  the 
Crown  to  make  good  the  damage,  which  might  be  enforced  by  a  peti- 
tion of  right."  He  then  refers  to  the  authorities,  and  discusses  Oervais 
de  Clifton's  Case,  after  mentioned,  and  decides  that  the  petition  of 
right  could  not  be  maintained. 

So  also,  where  the  chief  officer  of  the  marine  at  Calcutta  made  an 
order  against  employing  the  steam-tug  of  the  plaintiff,  and  thereby 
caused  loss,  it  was  held,  upon  appeal,  that  no  suit  could  be  main- 
tained, for  reasons  not  here  revelant:  but,  in  disposing  of  the  ques- 
tion whether  the  defendant  below  could  justify  a  wrong  under  the 
order  of  the  supreme  government,  the  court  says, — p.  237, — "If  the 
^A/)|-|  act  which  he  did  was  *in  itself  wrongful  as  against  the  plain- 

^  tiffs  in  the  court  below,  and  produced  damage  to  them,  they 
must  have  the  same  remedy  by  action  against  the  doer,  whether  the 
act  was  his  own,  spontaneous  and  unauthorized,  or  whether  it  were 
done  by  the  order  of  the  superior  power.  The  civil  irresponsibility 
of  the  supreme  power  for  tortious  acts  could  not  be  maintained  with 
any  show  of  justice,  if  its  agents  were  not  personally  responsible 
for  them."     Rogers  v.  Rajendro  Dutt,  13  Moore  P.  C.  207,  286. 

For  an  example  of  the  liability  of  the  officer  in  the  employ  of  the 
Crown  for  damage  caused  by  him,  we  refer  to  the  case  of  Madrazo  v. 
Willes,  3  B.  &  Aid.  353  (E.  C.  L.  R.  vol.  5),  where  the  captain  of  a  man 
of  war  destroying  a  Spanish  ship  wrongfully,  but,  as  he  believed,  in 
performance  of  his  duty,  was  hela  to  be  liable  to  the  Spanish  owner  to 
the  amount  of  20,000t 

Where  the  claim  was  for  a  sum  of  money  alleged  to  have  been 
specifically  appropriated  to  the  suppliant,  and  the  objection  was  made 
that  a  petition  of  right  was  not  maintainable  for  such  a  claim,  the 
court  did  not  decide  against  the  suppliant  on  this  point,  because  it  had 
many  clear  grounds  of  judgment  against  him  on  other  points.  On 
this  point,  the  court  says:  "Considering  the  length  of  time  that  has 
expired  since  anything  has  been  practically  done  in  a  petition  of  right, 
the  imperfection  of  all  the  authorities,  and  the  obscurity  that  hangs 
over  this  portion  of  the  law,  the  course  that  has  been  taken"  (in  hear- 
ing the  case  to  the  end  upon  the  merits  and  upon  form)  ''can  hardly 
excite  surprise,  much  less  should  it  provoke  censure:*^  Baron  de 
Bode's  Case,  8  Q.  B.  210  (E.  C.  L.  R.  vol.  55).  If  the  court  enter- 
tained  so  much  doubt  about  allowing  the  suppliant  to  proceed  when 
claiming  a  sum  of  money  said  to  be  specifically  appropriated,  it  pro- 
bably would  have  decided  without  hesitation  against  a  claim  for  dam- 
ages for  trespass. 
*8621       *^^  hnvQ  said  that  the  suppliant  adduced  no  case  in  which 

^  damages  had  been  recovered  against  the  King  for  a  wrong. 
He  pressed  on  our  attention  the  case  of  Conrad  of  Colon,  to  prove  the 
contrary  :  but,  as  we  understand  it,  the  case  has  not  that  effect.  There 


COMMON  BENCH  REPORTS.    (16  J.  SCOTT.    N.  S.)        362 

1^^-^~^~^^^^~-— ^^-^^^^— -     -  III  M  '-■ 

the  suppliant  had  joined  a  Dutchman  in  sending  a  cargo  of  oats  to 
liondon.  They  were  shipped  from  Cornwall  in  the  Dutchman's  ship : 
and,  when  it  arrived  in  London,  war  had  been  declared  between 
England  and  Holland;  and  the  ship  and  cargo  wore  seized  as  the 
property  of  an  enemy:  but,  as  half  the  cargo  belonged  to  an  English- 
man, his  petition  for  a  restitution  of  his  moiety  of  the  oats  would  be 
normal.    His  claim  would  be  for  a  specific  chattel,  not  for  damages. 

On  the  argument,  much  reliance  was  placed  on  the  case  of  Gervais 
de  Cliflon,  P.  22  £.  3,  fo.  5,  pi.  12 ;  and  we  therefore  examine  it  at 
length.  There,  the  suppliant  suggested  that  divers  trenches  and 
gutters  were  made  in  *'  Teau  de  Trent"  by  the  wardens  of  the  castle 
of  Nottingham,  whereby  his  land:*  were  drowned,  or  inundated  ("fur. 
fondis''),  to  his  damage.  This  petition  was  sent  to  the  Chancellor,  and 
by  him  to  an  inquisition  in  due  course.  By  the  inquest  it  was  found 
that  the  suggestion  was  true,  "et  outre  que  trenches  fur.  faits  en  soil" 
bj  the  wardens,  where  the  King  had  built  four  mills :  whereupon  the 
suppliant  presented  a  second  petition,  **  priant  restitution  de  ses  dam- 
ages, et  que  ceo  soit  redresse."  This  petition  was  endorsed  to  be  sent 
to  the  Chancellor,  that  he  should  send  it  and  the  verdict  on  the  inquest 
to  the  Ring's  Bench,  and  that  the  justices  there  should  cause  to  come 
before  them  the  wardens  que  ore  sont,  et  les  Serjeants  du  Roi,  etqu'ils 
feisoient  droit.  The  Chancellor  sent  the  tenor  of  the  verdict ;  and,  on 
objection  that  he  should  have  sent  the  verdict,  the  plaintiff  was 
directed  to  *bring  it  if  he  wished  to  proceed ;  and  the  wardens  r«ogo 
vere  discharged  from  further  attendance:  so  the  proceeding  ^ 
seems  to  have  ended. 

The  brevity  of  the  report  makes  it  obscure ;  but,  as  we  understand 
it,  the  statement  shows  a  dispute  between  the  owners  of  a  dominant 
and  a  servient  tenement  in  respect  of  the  easement  of  bringing  water 
to  a  mill.  The  petition  seems  to  admit  a  right  to  the  easement,  but 
complains  of  an  excess  in  the  exercise  of  the  right,  whereby  the  lands 
of  the  suppliant  had  been  drowned  (or  inundated),  and  prays  a  resti- 
tutmi  of  his  damages,  and  that  this  should  be  redressed.  The  en- 
dorsement that  the  petition  should  be  sent  to  the  King's  Bench,  and 
that  the  wardens  for  the  time  being  and  the  Serjeants  of  the  King 
shoold  attend  as  parties  to  the  case,  shows  that  an  important  question 
of  right  was  in  issue;  for,  the  attendance  of  such  persons  would  be 
incongruous  if  the  question  was,  the  value  of  the  crops  damaged  by 
the  water.  The  report,  as  it  stands,  is  not,  as  we  read  it,  a  precedent 
for  a  claim  of  damages  for  a  wrong,  but  a  suit  to  try  a  right :  and, 
whatever  was  the  claim,  nothing  was  decided  in  relation  thereto.  This 
view  of  the  effect  of  the  report  is  confirmed  by  referring  to  Bobert 
de  Clifton's  Case  (twenty- four  years  before),  Bot.  Pari.  18  E.  2,  No. 
3,--see  Baron  de  Bode's  Case,  by  Anstey,  p.  59.  We  gather  from 
this  record  that  two  weirs  in  the  Trent  and  two  watercourses  there- 
from  to  the  castle  mills  through  the  lands  of  the  Clifton  family  in 
Waterford,  had  been  made  by  Bobert  de  Tiptoft,  some  time  warden  of 
the  castle,  probably  in  the  time  of  one  Gervais  de  Clifton,  to  whom 
Bobert  succeeded  as  kinsman  and  heir;  and  that  turves  bad  been 
taken  from  the  same  lands  from  time  to  time  to  repair  and  maintain 
the  weir  and  watercourse.     The  petition  does  not  deny  the  right  of 
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^3641  ^^^  wardens  thus  to  act,  but  claims  compensation,  ^because,  in 
^  the  exercise  of  the  right,  damage  was  done  to  the  land.  In 
this  case  also,  nothing  appears  to  have  been  decided ;  but  the  question 
to  have  been  tried,  if  the  case  had  gone  on,  was,  whether  the  suppliant 
should  have  some  compensation.  The  first  petition  of  right  by  Bobert 
on  his  coming  to  the  property  is  not  found ;  but  the  commission  and 
inquisition  founded  thereon  show  its  nature.  The  commission  was  to 
Watton  and  Wilughby,  on  the  plaint  of  Bobert  kinsman  and  heir  of 
Gervais  de  Clifton,  showing  that  the  wardens  had  made  weirs  and 
trenches  through  the  meadows  ''which  were  of  Gervais,  and  unto 
Bobert  after  his  death  descended,  as  in  our  hand  they  did  exist,"  and 
the  Trent  water  out  of  its  right  and  ancient  course  had  led,  whereby 
the  lands  circumjacent  had  oft-times  been  overflowed,  and  have  dug, 
and  from  day  to  day  cause  to  dig,  from  the  said  meadow,  turves  for 
the  reparation  of  the  weirs  and  trenches,  so  that  Bobert  the  profit  of 
his  meadows  in  sundry  wise  doth  lose;  whereupon  he  hath  prayed 
relief:  whereupon  the  King,  in  order  that  right  should  be  done,  wills 
to  be  certified  how  many  trenches  and  weirs  had  been  made,  and  in 
what  places  the  water  of  the  Trent  had  been  diverted,  and  what 
damages  to  the  said  Bobert  have  chanced  and  do  chance  yearly,  and 
what  profits  unto  the  King  and  his  castle  from  the  trenches  and  weirs 
do  yearly  chance,  and  by  what  wardens  and  out  of  what  cause  the 
trenches  and  weirs  were  made;  and  so  directs  an  inquest  to  be  had. 
The  return  of  the  inquisition  shows  that  two  weirs  had  been  made  in 
the  Trent  and  two  trenches  had  been  made  through  the  midst  of  the 
said  meadows,  and  the  Trent  water  thereby  turned  out  of  its  ri^ht 
course,  whereby  the  meadows  have  been  inundated ;  and  the  wardens 
have  dug  turves  in  the  lands  for  reformation,  whereby  profits  have 

*^651  ^^^^  '^^^>  ^^^  ^^^  damages  which  have  already  *chancedto 
<'  Bobert  are  15^.,  and  damages  do  yearly  chance  to  the  value  of 
101. :  and  they  say  that  the  trenches  and  weirs  are  to  the  profit  of  the 
King  and  his  Castle  to  the  value  yearly  of  202.,  for,  without  that 
watercourse,  four  of  the  mills  to  grind  are  unable;  and  that  Bobert 
de  Tiptoft  made  the  trenches  and  weirs.  The  second  petition  of  right, 
founded  on  this  commission  and  inquisition,  prayed  that  allowance 
may  be  made  unto  the  said  Bobert  of  the  damages  aforesaid ;  and 
prayeth  the  said  Bobert,  if  it  please  the  King  and  his  council,  that 
the  bailiwick  of  the  honor  of  Peverell  may  be  assigned  to  him  in 
recompense  for  his  aforesaid  damages.  The  endorsement  on  this  peti- 
tion is  special,  showing  that  an  important  interest  was  in  dispute,  viz. 
**  for  that  this  thing  doth  touch  the  King  so  highly,  and  the  said  inquest 
is  but  of  office,  let  there  be  some  great  men  of  the  King's  council 
assigned  to  survey,  inquire,  and  certify  the  King."  We  consider  that 
the  right  is  not  disputed  either  in  the  watercourse  or  the  turbary,  be- 
cause  there  is  no  complaint  of  trespass  in  digging  the  trenches  or  the 
turves ;  but  there  is  a  hardship  or  grievance  resulting  either  from  an 
excessive  or  neglectful  exercise  of  the  right,  whereby  an  overflow 
with  damage  was  caused,  for  which  the  suppliant  seeks  compensation. 
In  Bobert's  case,  the  bailiwick  of  the  honor  of  Peverell  is  the 
recompense  proposed.  In  Gervais's  case,  the  restitution  of  his  damages, 
and  that  the  overflow  may  be  redressed,  is  the  subject  of  the  prayer. 
In  each  case,  the  petition  is  for  relief  from  the  exaction  of  aervitude 
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in  excess  beyond  the  right  of  the  dominant  tenant.  Each  is  in  effect  a 
petition  that  the  King  would  remove  his  hand  from  the  property  of 
the  servient  tenant,  to  the  extent  of  the  excess.  These  cases  should 
be  read  with  the  remembrance  that  neither  of  them  advanced  beyond 
the  first  stage ;  and  *in  neither  was  there  a  trial  of  the  contested  r«n/»/» 
facts,  or  of  the  law  applicable  thereto.  There  may  have  been  '- 
a  local  custom  relating  to  Trent  water  within  the  liberty  of  Notting- 
ham or  the  honor  of  Peverell.  We  find  in  Domesday,  under  head 
"Iq  Burgo  Snottngeham,"(a)  a  trace  of  a  local  custom  relating  to  the 
Trent, — "  In  Snotingeham,  aqua  Trentsa  et  via  versus  Eboracum  cus- 
todiautur  ita  at  si  quis  impedierit  transitum  navium,  et  si  quis  araverit 
vel  fossam  fecerit  in  via  Regis  infra  duas  perticas,  eraendare  ht.  per 
viii  libras."(6)  There  may  have  been  a  grant  by  those  from  whom 
the  property  was  demised  to  the  suppliant.  We  see  in  Domesday,(c) 
under  head  of  "  Terra  Willi.  Pevrel"(d)  in  Snotinghamscire,  that  he 
held  Wyteford  and  Clifden(c)  and  a  part  of  Nottingham  borough.(/) 
There  may  have  been  unity  of  possession,  severed  when  the  Crown 
became  possessed  of  the  honor  of  Peverell,  of  which  Robert  de 
Clifton  desired  to  obtain  the  bailiwick ;  and  the  right  to  take  the  water 
and  the  turves  may  have  been  subject  to  the  duty  of  making  com- 
pensation for  any  damage  caused  by  (he  exercise  of  the  right. 

We  refer  to  these  matters  of  conjecture  consistent  with  the  facts  as 
they  are  stated  in  the  cases ;  and,  on  the  review,  we  come  to  the  con- 
clusion that  principle  and  authority  coincide  in  showing  that  a  petition 
of  right  lies  not  to  recover  unliquidated  damages  for  a  *mere  r*Q^7 
wrong,  and  that  neither  of  the  cases  of  the  Gliftons  is  an  ^ 
authority  for  a  contrary  conclusion:  and  we  adopt  Lord  Lyndhurst's 
remarks  in  Lord  Canterbury's  Case,  1  Phillips  826,  as  confirmatory 
of  this  conclusion.  He  remarks  that  Gervais's  Case  went  off  because 
the  tenor  of  the  verdict  and  not  the  verdict  itself  had  been  returned 
to  the  King's  Bench, — ^a  defect  easily  cured  if  the  claim  could  be 
supported,  but  it  does  not  appear  to  have  been  renewed ;  and  that  the 
complaint  of  a  similar  grievance  to  the  same  property  by  the  wardens 
of  Nottingham  Castle  in  the  18  £.  1,  and  a  prayer  for  the  favour  of 
an  appointment  to  be  steward,  indicated  that  the  wardens  had  a  right 
to  bring  the  water  to  the  Castle  mills,  and  did  what  was  complained 
of  in  exercise  of  a  right ;  and  that  the  complainant  was  not  demanding 
a  right,  but  begging  some  gift  on  account  of  a  hardship  suffered  by 
him.(^) 

(«)  Vol.  1,  p.  380. 

{i)  "  In  Nottioghun,  the  water  of  Troat,  and  the  foiie,  and  the  way  towardi  York,  were 
ktpt  M  that,  if  any  iboald  hinder  the  paaiage  of  boati,  and  if  any  ihoald  plongh  or  make  a 
ditDh  in  the  King*!  way,  within  two  perehei,  he  fhonld  make  an  amendi  by  eight  ponnda." 
Dr.  Thoroton'f  Antiqnitief  of  Nottinghamfhhre,  p.  3. 

(e)  VoL  1,  p.  187. 

(^  Naiaral  ion  of  William  the  Conqneror. 

(«)  "  Wileeforde  Sooa  and  CliAun." 

DO  I^r.  Thoroton'f  Antiquities  of  Nottinghamfhire,  p.  488. 

(t)  la  Dr.  Thoroton'e  Anaqnities  of  Nottinghamebire,  p.  63  et  ieq.,  ti  a  hlitory  and  pedi- 
gnt  of  the  Clifton  family.  It  if  there  f  aid  that  Sir  Oerraii  de  Clifton  in  33  E.  S  '•  got  a  Jury 
to  laqaiie  what  damagea  be  rastained  by  reaion  of  eertain  trenehes  made  in  Robert  de  Tibtot'i 
time  to  bring  the  water  of  Trent  oat  of  the  aneient  eonne  to  Nottingham  Castle,  for  the  benefit 
•f  the  King's  mills  there,  through  MUford  meadows,  and  the  Jnry  found  lOOf.,  whereof  he 
pmyed  b2L  7s.  Oil.  ob.  q.  might  be  to  satisfy  his  arrearages  when  he  was  last  sheriff,  and  the 
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To  these  reasons  and  authorities  we  would  add  our  opinion  that 
there  is  good  ground  for  maintaining  that  which  we  find  to  be  the 
law  on  this  subject.    If  each  of  the  Queen's  subjects  who  believed  he 

♦S681  ^^^  ^^®"  ^*  ^^y  time,  in  any  reign,  wronged  in  the  •adminis- 
-'  tration  of  civil  or  military  affairs,  could  sue  the  Sovereign  for 
the  time  being  for  the  amount  at  which  he  might  estimate  his  damage, 
the  extent  of  pernicious  result  would  be  great.  And  we  refer  to  the 
abstract  of  the  petition  of  right  adduced  in  evidence  in  Irwin  v.  Sir 
George  Grey,  3  Fost.  &  Fin.  685,  as  an  example  of  the  mischief  that 
might  arise  if  such  was  the  law.  By  that  petition  the  suppliant  in 
1861  sought  compensation  for  a  series  of  alleged  wrongs  in  the  course 
of  legal  proceedings  beginning  in  1834,  wherein  he  was  convicted  of 
a  misdemeanor  in  representing  that  an  assistant-barrister  had  resigned, 
and  a  Mr.  Johnston  was  acquitted  in  a  prosecution  of  perjury  instituted 
by  Mr.  Irwin.  The  wrongs  imputed,  were,  withholding  from  the 
juries  certain  letters;  and  the  guilt  of  those  wrongs  was  imputed  to 
Mr.  Lyttleton,  Lord  Morpeth,  and  Lord  John  Russell,  secretaries  for 
Ireland,  and  the  Attorney-General  and  the  Crown  Solicitor  in  Ireland 
at  the  time  respectively.  The  question  to  be  tried  would  have  been 
whether  the  wrongs  were  committed,  so  as  to  damage  the  suppliant, 
that  is,  in  effect,  to  try  in  1861  whether  some  verdicts  returned  in 
1834-6  were  right,  and,  if  not,  whether  Her  present  Majesty  should 
compensate  Mr.  Irwin  for  the  damage  sustained  in  paying  costs  and 
in  being  imprisoned  and  fined,  and  also  in  being  disinherited  by  his 
father,  by  paying  to  him  100,000Z.,  or  so  much  thereof  as  the  jury 
might  give. 

Upon  each  of  the  three  grounds  above  mentioned  our  judgment  is 
for  the  Crown. 

The  result  has  the  sanction  of  all  my  learned  Brothers  who  heard 
the  argument ;  but  I  am  desirous  of  adding  that  some  of  the  reasons 
have  not  the  concurrence  of  my  much  respected  Brother  Willes. 

Judgment  for  the  Crown. 

rest  paid  him.  His  father,  the  laat-named  Robert,  ooniin  and  heir  of  the  former  Sir  Gerrais, 
bad  petitioned  King  Edward  2,  and  bad  an  inquisition  talcen  before  Roger  de  Verdon,  lieatee- 
ant  of  John  de  Segrave,  warden  of  Nottingham  Castle,  but  he  had  order  only  for  30  and  U. 
out  of  the  Exoheqner. 


*8691  *PHI^IP  CHARLES  SHEPPARD  and  Others,  Appellants; 
^       The  Churchwardens  and  Overseers  of  the  Pariah  of  BRAD- 
FORD, in  the  County  of  WILTS,  Respondents.    May  2. 

A  reformatory  established  under  the  prorisions  of  the  statutes  17  A  18  Ytct.  o.  86, 18  A  19 
Viet.  0.  87,  19  A  20  Viet.  c.  109,  and  20  A  21  Viet  e.  55,  is  not  rateable  to  the  relief  of  the 
poor, — though  a  part  of  ita  support  is  derived  from  weekly  payments  oontribnted  by  tbe 
parents  of  tbe  inmates,  and  part  from  the  proceeds  of  work  done  by  the  inmates,— wasfalbg, 
mangling,  and  needlework, — for  strangers. 

The  respondents,  by  a  rate  made  for  the  relief  of  the  poor  of  the 
parish  of  Bradford,  in  the  county  of  Wilts,  on  the  3d  of  July,  1863, 
assessed  the  appellants,  under  the  name  of  **The  Reformatory  Com- 
mittee at  Limpley  Stoke,"  in  the  sum  of  27.  IQs.  Sd. :  and  the  appel- 
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lants  duly  gave  notice  of  appeal,  in  which  the  following  are  set  forth 
as  the  grounds  of  such  appeal : — 

"First,  that  the  said  premises  are  not  liable  to  be  rated. 

'^Secondly,  that  the  appellants  are  not  liable  to  be  rated  in  respect 
of  the  said  premises. 

"Thirdly,  that  they  are  not  beneficial  occupiers  of  the  said  premises. 

"Fourthly,  that  they  make  no  profit  of  the  said  premises. 

"Fifthly,  that  all  the  funds  arising  from  the  said  premises  are  ap- 
plied to  public  and  charitable  uses,  in  common  with  such  premises. 

"Sixthly,  that  the  said  premises  are  a  reformatory  school  for  the 
better  training  of  juvenile  ofienders,  under  an  act  passed  in  a  session 
of  parliament  holden  in  the  17th  &  18th  years  of  Her  present  Majesty 
(c.  86),  intituled  '  An  act  for  the  better  care  and  reformation  of  youth- 
ful offenders  in  Great  Britain,'  and  duly  certified  according  to  law." 

It  was  agreed  that  the  facts  should  be  stated  for  the  opinion  of  the 
court,  pursuant  to  the  11th  section  of  the  12  &  13  Vict.  c.  45,  and  an 
order  was  made  accordingly  by  consent. 

*The  facts  were,  that  the  premises  in  respect  of  which  the   r^Q^A 
rate  was  made  were  a  reformatory  school  for  young  female  '- 
offenders,  instituted  in  pursuance  of  the  17  &  18  Vict.  c.  86  and  other 
statutes  in  that  behalf  made,  and  duly  certified  according  to  law  as 
6Qch,  and  for  no  other  purpose. 

The  appellants  were  the  managing  committee  of  that  institution. 
They  do  not  reside  on  the  premises;  but  the  matron  and  other  officers 
of  the  reformatory  do  resiae  there. 

The  reformatory  in  question,  with  a  piece  of  land  attached,  is 
rented  by  the  appellants  at  the  annual  rent  of  74?. ;  but  none  of  them 
reside  there.  It  is  situated  in  the  parish  of  Bradford,  in  the  county 
of  Wilts,  and  is  capable  of  accommodating  fifty  girls,  although  there 
never  has  been  so  large  a  number  of  inmates.  Ofienders  from  all 
parts  of  the  kingdom  may  be  and  are  sent  to  this  reformatory,  though 
it  was  intended  for  the  counties  of  Wilts,  Somerset,  and  Gloucester, 
and  three  beds  were  always  retained  for  girls  from  the  borough  of 
Bath;  but,  of  the  forty-three  girls  now  under  detention,  four  only  are 
from  these  counties,  and  one  from  the  borough  of  Bath.  On  admis- 
sion, entrance-fees  are  payable,  which  are  paid  into  the  general  fund 
of  and  applied  towards  the  maintenance  of  the  institution;  and  these 
fees  for  the  year  1862  amounted  to  the  sura  of  221.  12s.  In  many 
instances  also  the  parents  are  obliged,  under  the  statutes  18  &  19 
Vict.  c.  87  and  20  &  21  Vict.  c.  65,  to  contribute  towards  the  main- 
tenance of  their  children  whilst  in  the  reformatory;  which  payments 
are,  however,  deducted  from  the  amount  allowed  by  government. 
These  payments  during  the  year  1862,  amounted  to  251.  2s.  Sd.  The 
girls  are  instructed  in  reading,  writing,  ciphering,  and  religious  know- 
ledge, and  are  also  engaged  in  various  industrial  occupations.  They 
*make  up  their  own  clothes,  do  the  washing  and  other  work  r^q^-i 
of  the  house,  help  in  cooking,  and  some  of  the  gardening:  ^ 
mangling,  washing  and  needlework,  not  only  of  the  reformatory,  but 
for  private  families,  are  done  on  the  premises;  and,  during  the  year 
1862,  as  appears  by  the  report  of  the  committee,  the  sum  of  28Z,  55. 
^(L  was  creaited  to  the  funds  of  the  instituiion  as  the  value  of  the  wash- 
ing and  needlework  done  by  the  girls;  nearly  the  whole  of  which 
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work  was  performed  daring  the  last  four  months  of  the  year,  since 
which  time  extensive  alterations  have  been  made  in  the  premises, 
which  will  enable  mangling  tind  washing  to  be  carried  on  much  more 
extensively.  Such  work  is  stated  to  be  done  on  reasonable  terois ; 
and  the  committee  (the  appellants)  express  a  hope  of  ultimately 
making  the  reformatory  self-supporting,  with  the  aid  received  from 
government. 

All  the  funds  derived  from  work  done  on  the  premises  are  applied 
towards  the  maintenance  of  the  institution,  or  for  rewards  to  the  in- 
mates for  proficiency  and  good  conduct.  The  remainder  of  the  income 
of  the  reformatorv  for  the  year  1862  (such  income  amounting  to  920/. 
16«.  Id.)  was  made  up  of  donations,  subscriptions,  government  grant, 
and  sundries;  the  whole  of  which  was  applied  solely  to  the  mainte- 
nance of  the  reformatory,  or  placed  in  banks  to  meet  contingencies  of 
the  present  year,  and  which  has  since  been  expended  in  the  mainte- 
nance of  the  institution. 

The  question  for  the  opinion  of  the  court  was,  whether  the 
reformatory  in  question  was  liable  to  be  rated  for  the  relief  of  the 
poor. 

David  Keane,  Q.  C.  (with  whom  was  Douglas  Brown\  for  the  re- 
*^721  sp<>>3^6"^s-(^) — "^he  establishment  in  ^question  is  liable  to  be 
^  rated.  It  is  in  the  nature  of  a  private  charity.  The  subject 
recently  underwent  much  consideration  in  the  case  of  The  Queen  v. 
Inhabitants  of  Stapleton,  88  Law  J.,  M.  G.  17,  where  a  school  for  the 
maintenance  and  education  of  poor  boys  was  held  not  to  be  exempt 
from  rating.  Blackburn,  J.,  in  delivering  the  judgment  of  the  court, 
there  says: — ''It  is  now  settled,  that,  where  lands  are  occupied  for 
public  purposes,  as,  for  instance,  as  court-houses,  prisons^  and  the  like, 
so  that, — to  adopt  the  language  of  the  court  in  The  Queen  v.  The 
Wallingford  Union,  10  Ad.  &  E.  259,  2  P.  &  D.  226.— 'the  public  is 
the  occupier,  whilst  those  who  would  otherwise  have  been  the  cxxu- 
piers  are  in  the  situation  of  public  servants,  receivers,  and  managers 
for  the  public  benefit,  without  any  interest  of  their  own,'  there  can  be 
no  rate  imposed ;  for,  the  rate  must  be  upon  the  occupier,  and  the 
occupier  in  such  oases,  the  public,  cannot  be  rated.  But,  in  the  pre- 
sent case,  it  cannot  be  said  that  the  purpose  for  which  these  premises 
are  occupied  is  public  in  any  sense  of  the  word.  They  are  occupied 
for  the  purpose  of  a  highly  laudable  charity,  but  one  of  a  strictly />n* 
vate  nature.  The  recipients  of  the  charity  would  themselves  be  rate- 
*R7«n  ^^^^  ^^  ^^^y  ^*^  ^^  exclusive  ^occupation, — The  King  v.  Green, 
^'"^J  9  B.  &  C.  230  (E.  0.  L.  B.  vol.  17),  4  M.  &  B.  IW."  In  The 
Queen  v.  The  Licensed  Victuallers'  Society,  1  Best  k  Smith  71  (E. 
C.  L.  B.  vol.  101),  the  Licensed  Victuallers'  Society  were  held  to  be 

(a)  Keame  bad  proeeeded  a  oontidenbla  way  in  hit  argnmant  bafora  it  waa  diaoovarad  tor 
which  party  ha  appaared.  Ha  waj  than  isformad  that  tba  ioTariabla  practica  of  tbia  eovrt 
wai  for  the  appellant^t  oonnial  to  bagin.  In  aniwer  to  tbit,  ba  referred  to  tba  caaa  of  The 
Justieef  of  Badfordihira,  app.,  Tba  CbarcbwardeBi  and  OTerseers  of  the  Poor  of  St.  Pavl, 
Daptford,  raip.,  7  Ezch.  660,  where  it  wai  held  by  tba  Exchequer,  that,  on  tba  bearing  of  a 
•pecial  caaa  in  an  appeal  itatad  for  the  opinion  of  one  of  the  inperior  eonrts  vnder  tha  11  ft  IS 
Vict  0.  45,  f.  11,  the  oonniel  for  the  party  in  lupport  of  the  rate  if  entitled  to  begin.  Bat  tbe 
court  laid,  that,  whaterer  tbe  courie  pursued  in  this  reapeet  elsewhere,  they  would  adhere  to 
tbe  practice  established  here  in  all  cases  of  appeal.  As,  however,  Ktant  bad  proceeded  to  tar, 
he  was  aUowed  to  go  on ;  but  without  the  privilege  of  a  reply. 
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rateable  in  re^mect  of  their  school  at  Kennington,  they  having  a  bene- 
ficial occapation  of  the  premises.     In  the  course  of  the  argument 
there,  Hill,  J.,  observes, — ''  I  do  not  agree  that  there  is  no  distinction 
between  buildings  used  for  charitable  and  buildings  used  for  puhh'c 
purposes.    In  the  former,  there  is  an  actual  occupier ;  in  the  latter 
there  is  not."     That  is  strictly  a  case  of  a  charity,  founded  for  the 
benefit  of  a  particular  class.     The  Queen  v.  Temple,  2  Ellis  &  B.  160 
(K  C.  L.  R.  vol.  75),  which  is  there  referred  to,  is  closely  analogous 
to  the  present  case.     There,  lands  were  purchased  by  the  commis- 
sioners of  the  Treasury  on  behalf  of  the  committee  of  council  for  edu- 
cation, for  the  purpose  of  establishing  a  normal  and  model  school,  and 
were  conveyed  to  a  trustee  for  them.     The  premises  were  occupied  ns 
a  normal  school.     A  principal  and  masters  were  appointed,  who  re- 
sided on  the  premises.     Part  of  the  lands  were  let,  and  the  proceeds, 
together  with  the  annual  payments  for  the  scholars,  were  carried  to 
the  general  funds  of  the  school,  but  were  not  sufficient  to  defray  the 
expenses;  and  the  deficiency  was  made  good  by  the  committee  of 
council,  oat  of  the  money  voted  by  parliament  for  the  promotion  of 
public  education.     It  was  held  that  the  premises  were  liable  to  the 
poor-rate,  as  there  was  a  beneficial  occupation ;  and  that,  though  the 
premises  were  occupied  for  a  public  purpose,  and  the  expenses  were 
defrayed  oat  of  the  public  revenue,  those  circumstances  did  not  afford 
a  ground  of  exemption.     Lord  Campbell,  in  giving  judgment,  there 
says:  "  We  have  here  a  house  and  land  producing  profit,  and  benefi- 
cially occupied.    The  institution  is  not  of  such  a  charitable  nature  as 
to  bring  it  within  the  class  of  cases  beginning  with  Bex  t;.   r^Q^A 
*Waldo,  Cald.  858 :  and,  although  the  purposes  may  be  of  a  ^ 
public  and  very  laudable  character,  this  consideration  alone  will  not 
exempt  corporeal  hereditaments  from  liability  to  be  assessed  to  the 
relief  of  the  poor,  even  where  the  furtherance  of  education  and  reli- 
gion is  in  view;  for,  there  is  no  power,  as  yet,  conferred  on  an  indi- 
vidual to  compel  the  ratepayers  of  the  parish  in  which  he  wishes  to 
found  such  an  institution  to  contribute  to  it  against  their  inclination. 
It  might  have  been  well  if  the  dedication  of  real  property  to  purely 
charitable  purposes  had  not  exempted  it  from  rateability,  and  if  the 
trustees  of  the  charity  had  taken  it  subject  to  its  former  burdens, 
instead  of  the  founder  being  munificent  at  the  cost  of  others.     This 
appears  to  have  been  considered  as  law  in  the  time  of  Lord  Holt, 
who  says, — '  Hospital  lands  are  chargeable  to  the  poor  as  well  as 
others;  for,  no  man,  by  appropriating  his  lands  to  an  hospital,  can 
discharge  or  exempt  them  from  taxes  to  which  they  were  subject 
before,  and  throw  a  greater  burthen  upon  their  neighbours:'  Anony- 
mous, 2  Salk.  527.     At  present  we  think  it  must  be  taken  as  settled, 
that  a  house  or  land  applied  to  purely  charitable  purposes,  in  the 
common  acceptation  of  that  term,  and  occupied  only  by  the  objects 
of  the  charity,  or  in  furtherance  of  the  charitable  purpose,  without 
profit  being  derived  from  it  to  any  one^  is  exempted  from  rateability. 
But,  if  the  land  and  houses  produce  profit  which  is  not  entirely  so 
applied,  the  occupiers  are  rateable,  although  they  apply  it  to  purposes 
beneficial  to  the  public,  unless  the.  benefit  is  enjoyed  by  all  who  con- 
tribute to  the  poor's  rate,  and  by  them  exclusively."     [Bylks,  J. — 
That  observation  of  Lord  Uolt,  in  2  Salk.  527,  has  been  very  much 
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reflected  upon.]  This  institution  is  not  within  any  of  the  recognised 
exemptions.  [Byles,  J. — In  what  does  it  differ  from  an  ordinary 
*^751   S^^^n     I^  ^^  ^"  ^establishment  maintained  through  the  bene* 

-'  volenoe  of  private  individuals  for  the  reformation  of  juvenile 
offenders:  it  is  only  a  particular  form  of  private  charity,  to  which  for 
good  political  and  moral  reasons  the  government  lends  some  aid. 
[Keating,  J. — Could  the  managing  committee  release  any  of  the 
inmates  before  the  expiration  of  her  sentence?]  It  is  apprehended 
they  could  not.  But  it  is  equally  clear  that  they  could  not  be  com- 
peJIed  to  continue  to  keep  up  the  establishment.  [Erle,  C.  J. — I 
find  nothing  in  any  of  the  statutes  to  indicate  either  permanent  dedi- 
cation or  power  to  abandon.  But,  once  established,  I  cannot  conceive 
that  it  could  be  suddenly  abandoned.(a)]  This  is  not  very  material, 
seeing  that  the  rate  must  be  prospective.  So  strict  is  the  rule,  that, 
where  a  commanding-officer  in  barracks  had  apartments  allotted  to 
him  for  the  use  of  his  family,  beyond  the  requirements  for  his  neces- 
sary accommodation  for  the  purpose  of  the  public  service,  he  was  held 
to  be  rateable:  The  King  v.  Terrott,  8  Bast  506.  [Erlb,  C.  J.,  re- 
ferred to  Gambier  v.  The  Overseers  of  the  Parish  of  Lydfield,  3  Ellis 
&  B.  846  (E.  G.  L.  B.  vol,  77).  Reformatories  may  be  classed  under 
buildings  used  for  the  administration  of  the  power  of  the  law.(&)  The 
key  of  the  gaoler  and  the  bayonet  of  the  soldier  are  equally  instra- 
ments  used  for  the  public  service.]  The  establishment  in  question  is 
a  place  where  a  gainful  trade  is  carried  on  in  washing,  mangling,  and 
*^761   "6^1^^<^i*^«  ^"d  ^^6  '"managing  committee  or  trustees  are  by 

^  their  officers  and  servants  the  occupiers. 
T,W.  SaunderSj  for  the  appellants.(c) — The  institution  in  question 
is  exempt  from  rateability  upon  two  grounds, — firsts  because  it  is  a 
charitable  institution, — secondly,  because  it  is  entirely  devoted  to  the 
public  service.  1.  In  Rex  v.  Waldo,  Gald.  868,  1  Bott  182,  it  was 
held  that  an  almshouse  wholly  occupied  by  objects  of  charity  or  their 
attendants,  and  of  which  no  profit  was  made,  had  no  rateable  occupier. 
Lord  Mansfield,  in  giving  judgment,  says: — "Mr.  Waldo  makes  no 
profit  of  this  building ;  and  it  is  sufficient  that  this  is  so  in  fact,  and 
the  profit  is  here  in  fact  applied  to  public  and  charitable  purposes." 
That  doctrine  has  been  recognised  in  all  the  subsequent  cases.  [Btlks, 
J. — It  has  been  very  much  doubted  of  late.]  If  used  entirely  for 
charitable  purposes,  the  building  is  not  rateable :  it  was  so  held  in  the 
cases   of  St.   Bartholomew's  Hospital,(G{)   Bethlem   Hospital,(e)  St. 

(tt)  The  7th  leotion  of  the  17  A  18  Viet.  o.  86,  Teste  in  the  Home  Seeretory  a  power  of  n- 
moral, — **  It  Bhall  and  may  be  lawful  for  Her  Mnjeftj'i  fecrctary  of  etate  for  the  home  depart- 
ment, if  he  shall  think  fit  to  do  so,  to  remove  any  such  yoathful  offender  from  one  reformatory 
•ohool  to  another :  Prorided  alweys  that  such  remoral  shall  not  increaso  the  period  for  which 
inch  offlBnder  was  lentenoed  to  remain  in  a  reformatory  school." 

(6)  See  The  Queen  «.  The  Justices  of  Woreestershire,  11  Ad.  A  B.  257  (E.  C.  L.  R.  toL  99), 
3  P.  A  D.  8. 

(e)  The  points  marked  for  argument  on  the  part  of  the  appellants  were  as  follows : — 
"  1.  That  the  appellants  are  not  beneficial  occupiers  of  the  premises  in  question  : 
**  2.  That  the  said  premises  are  used  and  ooeupied  wholly  for  publio  and  charitable  purpose*, 
being  a  reformatory  for  juyenile  criminals,  established  and  regulated  under  the  prorisionsof  the 
sUtutes  17  A  IS  Vtct.0.  86,  18  A  19  Vict.  c.  87, 19  A  20  Vict.  o.  109,  and  20  A  21  Viet  c.  56." 

(d)  Kez  V.  Su  Bartholomew's  the  Less,  4  Burr.  2435,  1  Bott's  P.  L.  139. 

(e)  The  Queen  «.  St.  George,  Southwark,  In  re  Bethlem  HospiUl,  10  Q.  B.  852  (E.  C.  L.  R. 
▼ol.  59). 
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Luke*8  Hospital,(a)  The  London  Missionary  Society,(6)  and  The 
Baptist  Missionary  Society.(c)  In  The  Queen  v.  Wilson,  12  Ad.  & 
E.  94,  4  P.  &  D.  130,  the  »ground  upon  which  the  decision  is  [-♦©•ry 
put,  is,  that  "  no  person  connected  with  the  society  derived  any  '- 
pecuniary  profit  or  personal  emolument  from  their  occupation  of  the 
premises."  In  The  Queen  v.  The  Inhabitants  of  Stapleton,  38  Law 
J.,  M.  C.  17,  the  ground  of  the  decision  was,  that  the  institution  was 
a  mere  private  charity.  That  cannot  be  said  here:  nor  can  it  be  said 
that  there  is  any  beneficial  occupier.  [Keane  referred  to  The  King  v. 
St.  Giles's,  York,  3  B.  &  Ad.  578  (B.  0.  L.  B.  vol.  28),  where  trustees 
of  a  lunatic  asylum  were  held  to  be  rateable.]  That  was  the  case  of 
a  private  charity  ;  and  the  building  produced  a  profit, — from  ai&uent 
persons  being  received  there, — though  the  trustees  derived  no  per- 
sonal benefit.  The  Queen  v.  Temple,  2  Ellis  &  B.  160  (E.  G.  L.  B. 
vol.  75),  which  is  so  much  relied  on  for  the  respondents,  was  not  the 
case  of  property  devoted  to  purely  charitable  purposes :  some  profit 
was  made  from  the  payments  by  the  pupils :  and  Lord  CampbelFs 
judgment  entirely  sustains  this  argument. 

2.  Then,  this  building  is  exempt  from  rateability  on  the  ground 
tbat  it  is  a  public  institution, — a  public  prison, — open  to  the  whole 
kingdom.  It  has  all  the  attributes  of  a  public  prison  ;  the  only  dis- 
tinction between  it  and  an  ordinary  county  gaol  being,  that  the 
management  of  this  establishment  is  confided  to  those  benevolent 
persons  who  originated  it,  instead  of  to  a  public  functionary.  It  is  a 
prison  without  the  penal  discipline  enforced  in  ordinary  prisons.  No 
one  but  the  Home  Secretary  has  power  to  discharge  an  offender  (17  & 
18  Vict.  c.  86,  s.  2) ;  and  one  absconding  may  be  sent  to  any  gaol  or 
house  of  correction,  with  or  without  hard  labour,  for  any  period  not 
exceeding  three  calendar  months :  s,  4.  The  rateability  of  buildings 
used  as  ancillary  to  gaols  or  houses  of  correction  was  considered,  and. 
negatived  in  the  case  of  The  Queen  v.  Shepherd,  1  Q.  B.  170  (E.  C. 
L  R.  vol.  41),  4  •?.  &  D.  534,  and  the  Justices  of  Bedfordshire  r»g7o 
V.  The  Churchwardens  and  Overseers  of  the  Parish  of  St.  Paul,  *• 
Deptford,  7  Exch.  650. 

Eble,  C.  J. — Considering  the  statutes  under  which  these  reforma- 
tories are  established  and  regulated,  and  the  purposes  to  which  they 
are  devoted,  it  seems  to  me  that  they  are  as  much  used  for  public  pur- 
po6e8  as  county  gaols  or  houses  of  correction.  The  distinction  between 
prisons  for  the  confinement  of  adult  offenders  and  reformatories  for 
juvenile  delinquents  is  too  fine  to  have  any  effect  upon  the  liability  to 
be  rated.  A  gaol  or  house  of  correction  is  exempted  from  rating 
because  it  is  a  building  applied  to  public  purposes.  A  reformatory 
for  the  detention  and  care  of  youthful  offenders  is  equally  in  effect  a 
gaol  applied  to  the  purposes  of  public  justice.  If  the  one  is  exempt 
from  rateability,  I  can  see  no  reason  why  the  other  should  not  also  be 
exempt 

WiLLES,  J. — I  am  of  the  same  opinion.  The  occupation  of  the 
huilding  in  question  is  for  public  purposes, — purposes  in  which  the 
whole  of  the  public  are  peculiarly  interested. 

(>)  The  King  «.  St.  Loke'i  HospiUl,  2  Burr.  1053, 1  W.  Bl.  249. 

(i)  Tb«  Qu«en  v.  WiUon,  12  Ad.  A  B.  94  (B.  C.  L.  R.  toI.  40),  4  P.  A  D.  180. 

(«)  The  Qaoen  «.  The  Btptiit  Miflsionmry  Society,  10  Q.  B.  884  (E.  C.  L.  R.  toI.  69). 
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Byles,  J. — I  am  of  the  same  opinion.    No  doubt  there  are  occu 
piers  here  in  the  strict  legal  sense  of  the  term  occupier,  as,  one  who 
is  qualified  to  maintain  an  action  for  a  trespass.     But  the  occupation 
mentioned  in  the  statute  of  Elizabeth,  is,  a   beneficial  occupation, 
either  to  the  party  himself  or  as  trustee  for  others.    No  statute  binds 
the  Crown  unless  specially  mentioned  therein.     Buildings  devoted  to 
the  service  of  the  public,  as  the  Horse  Guards,  the  Admiralty,  courts 
of  justice,  county  gaols,  and  the  like,  are  exempt  from  rateabilitj  on 
*S7dl  ^^^^  ground.     This   establishment  clearly  *falls  within  the 
-'  latter  class.     The  persons  there  confined  are  confined  under 
public  sentence,  and  a  public  duty  is  imposed  upon  those  having  the 
care  of  them  to  retain  them  in  custody :  and  I  see  no  reason  why 
these  establishments  should  not  fall  within  the  ordinary  category  of 
county  gaols.    It  is  unnecessary  to  consider  whether  this  is  not  a  pub- 
lic charity,  and  on  that  ground  also  exempt.    The  case  of  The  Queen 
V.  The  Inhabitants  of  Stapleton,  33  Law  J.  M.  0.  17,  very  properly 
distinguishes  between  buildings  devoted  to  the  purposes  of  a  public 
charity,  and  those  which  are  supported  by  private  benevolence.    In 
Bex  V.  Waldo,  Gald.  858,  an  almshouse  was  held  not  to  be  rateable. 
So,  in  The  Queen  v.  Wilson,  12  Ad.  &  E.  94  (E.  C.  L.  R.  vol.  40),  4 
P.  &  D.  130,  the   premises   of  the   London   Missionary  Socicfty, — a 
society  founded  entirely  for  religious  and  charitable  purposes,  and 
supported  by  voluntary  contributions, — were  held  to  be  exempt.    I 
am  aware  that  observations  have  been  made,  and  perhaps  rightly 
made,  upon  cases  of  that  nature.    But  this  is  a  charitable  institution 
for  public  purposes,  confined  to  no  particular  sect, — as  public  at  least 
as  the  hospitals  of  St.  Bartholomew  and  St.  Luke,  as  to  which  a  prin- 
ciple has  been  laid  down  which  cannot  now  be  disturbed.     The  case 
of  churches  and  chapels  has  not  been  adverted  to.     As  to  these  there 
is  a  special  provision  in  the  3  &  4  W.  4,  c.  30 ;  though  it  is  a  mistake 
to  suppose  that  their  exemption  from  rateability  depends  upon  that 
statute :  it  had  before  been  decided  that  such  edifices  devoted  to  the 
public  and  all-important  purpose  of  Divine  worship,  were  not  rateable 
where  no  pew-rents  or  other  profits  were  received  from  them:  see 
Robson  «,  Hyde,  Cald.  310,  1  Bott  181 ;  The  King  v.  Woodward,  5 
T.  B.  79  ;  The  King  v.  Agar,  14  East  256.     It  is  unnecessary,  how- 
ever, as  I  before  observed,  to  consider  this  point.     I  agree  with  my 
*3801  ^^^^  *SLnd  my  Brother  Willes  that  this  establishment  for  the 
^  detention,  punishment,  and  reformation  of  youthful  oflenders, 
is  exempt  from  rating,  as  a  building  devoted  to  public  purposes. 

Keating,  J. — I  am  of  the  same  opinion,  upon  the  ground  that  this 
is  substantially  a  prison,  which  is  sufficient  to  distinguish  this  case 
from  all  those  relied  on  by  Mr.  Keane.  It  is  unnecessary  to  speculate 
upon  the  probable  duration  of  the  institution.  Whilst  it  remains 
devoted  to  its  present  use,  it  is  a  public  prison. 

Appeal  allowed,  without  costs.(a) 

(o)  See  Uie  16th  imUoii  of  the  17  A  18  Viot.  o.  olxiz.,  an  Mi  for  the  proTision,  ngolatioa, 
and  maintenftnoo  of  county  induiriml  ■ehoola  in  Middlofox. 
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JACKSON  V.  GBIMLEY.    April  15. 

A^who  resided  at  West  Bromwieh  (within  the  jariediotion  of  the  Staffordfhire  ooanty. 
eoert),  being  the  holder  of  a  promiiaory  note  of  B/i  testator  for  100^,  aent  his  oolleetor  to  B., 
wbo  resided  at  Birmingham  (within  the  June  diction  of  the  Warwiokihire  county-coart),  to  de- 
Blind  payment  or  leenrity.  B.  (at  Birmingham)  eonttnUd  to  give  A.  a  further  charge  upon 
lome  property  there  on  whieh  he  already  held  a  mortgage  for  200/.,  and  the  collector  (either  at 
Um  reqaett  or  with  the  auent  of  B.)  went  to  C,  a  e olioitor  at  West  Bromwieh,  by  whom  the 
orifiaal  mortgage  had  been  prepared,  and  there  gave  him  inetmetions  to  prepare  the  neoeif ary 
Mcarity,  which  B.  afterwards  ezecnted  at  West  Bromwieh. 

C.  afterwards  sned  B.  in  a  superior  court  for  his  charges,  and  obtained  a  yerdiet  for  tl.  15«. 
4i.:— Held,  that  the  cause  of  action  arose  ''in  some  material  point"  within  the  jurisdiction  of 
the  Birmingham  county-court,  and  consequently  there  was  not  eononrrent  jurisdiction  within 
the  128th  section  of  the  9  A  10  Vict.  c.  96,  so  as  to  entitle  C.  to  his  costs. 

This  was  an  action  by  the  plaintiff)  an  attorney  at  West  Bromwieh, 
to  recover  a  bill  for  6/.  15«.  4rf. 

It  appeared  that,  in  1859,  one  Johnson,  of  West  Bromwieh,,  had 
advanced  a  sum  of  2001.  to  one  Edward  Grimley,  an  innkeeper,  of 
Birmingham,  upon  a  mortgage  of  a  piece  of  land,  malt-house,  cottage, 
and  premises  at  Aston,  near  Birmingham ;  that  Edward  Grimley 
*died  in  July,  1862,  having  by  his  will  appoiated  his  wife,  r»Qoi 
the  now  defendant,  and  one  Dobbins,  executrix  and  executors  ^ 
thereof;  that,  prior  to  the  testator's  decease,  Johnson  had  made  him 
a  farther  advance  of  lOOZ.,  the  only  security  for  which  was  a  promis* 
Borj  note ;  that,  in  February  last,  one  Averill  (who  collectea  John- 
800*8  rents),  at  the  request  of  Johnson,  called  upon  the  defendant  and 
his  co-executors  at  Birmingham,  and  told  them  that  Johnson  insisted 
opoD  having  the  1007.  paid  or  secured  by  a  further  charge  upon  the 
property  already  in  mortgage  to  him  ;  that  it  was  then  arranged  that 
a  farther  charge  should  be  prepared ;  and  accordingly  Averill, — 
whether  acting  in  the  matter  as  the  agent  of  Johnson  or  of  the  defend- 
ant was  matter  of  controversy, — called  upon  the  plaintiff  at  West 
Bromwieh,  and  there  gave  him  instructions  to  prepare  the  necessary 
security  at  the  expense  of  the  defendant ;  that  the  defendant  after- 
wards called  with  Averill  at  the  plaintiff^s  office  at  West  Bromwieh, 
and  there  consulted  the  plaintiff's  managing  clerk  upon  the  subject  of 
the  farther  security ;  that  the  deed  was  executed  there ;  and  that  this 
action  was  brought  to  recover  the  plaintifi'^s  charges  for  preparing 
the  security. 

At  the  trial  before  the  undersheriff  of  the  county  of  Stafford,  the 
plaintiff  obtained  a  verdict  for  the  amount  of  his  claim. 

Upon  an  affidavit  stating  the  above  facts,  and  further  stating,  that, 
"at  the  time  of  the  commencement  of  the  action,  the  defendant  resided, 
and  still  resides,  at  Birmingham,  in  the  county  of  Warwick,  and  within 
the  district  of  the  county-court  of  Warwickshire  holden  at  Birming- 
ham, and  that  the  cause  of  this  action  did  not  arise  wholly  or  in  some 
material  point  within  the  jurisdiction  of  the  said  last- mentioned 
court, 

H,  Matthews,  in  Hilary  Term  last, — after  a  previous  ♦unsuc-   r»Qoo 
oessfal  application  to  Byles,  J.,  at  Chambers, — obtained  a  rule  ^ 
calling  upon  the  defendant  to  show  cause  why  the  plaintiff  should  not 
have  his  costs,  on  the  ground  that  the  superior  court  had  jurisdiction 
in  this  case.    He  submitted  that  the  whole  cause  of  action  arose  at 
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West  Bromwich,  where  the  retainer  was  given  and  the  deed  executed, 
and  no  part  of  it  in  Birmingham.  He  referred  to  Story's  Conflict  of 
Laws,  §  285,  and  to  Pattison  v.  Mills,  1  Dowl.  k  Clark  842,  and  Nor- 
man V.  Marchant,  7  Exch.  728,(a) 

CHffard  now  showed  cause. — The  question  is,  whether  the  128th 
section  of  the  9  &  10  Yict.  c.  95,  gives  concurrent  jurisdiction  to  the 
superior  court  under  the  circumstances  stated  in  these  affidavits:  in 
other  words,  whether  the  cause  of  action  ''arose  wholly  or  in  some 
material  point  within  the  jurisdiction  of  .the  court  within  which  the 
defendant  dwelt  or  carried  on  his  business  at  the  time  of  the  action 
brought.''  The  facts  are  shortly  these : — The  defendant  (who  resided 
*S881   ^^  Birmingham)  was  one  of  the  executors  of  one  Edward 

^  ^Grimley,  deceased,  and  as  such  had  to  provide  for  the  pay- 
ment of  a  promissory  note  for  1007.  which  was  held  by  one  Johnson. 
Johnson,  requiring  further  security,  sent  Averill,  who  was  his  general 
agent  for  the  collection  of  moneys  due  to  him,  to  the  defendant  with 
instructions  to  demand  payment  or  security.  Averill  accordingly 
went  to  Birmingham  and  there  saw  the  defendant,  who  consented  to 
secure  the  1001.  by  a  further  charge  upon  some  property  belonging  to 
the  testator  which  wjis  already  in  mortgage  to  Johnson,  and  Averill, 
either  at  the  request  or  with  the  assent  of  the  defendant,  went  to 
West  Bromwich,  and  there  gave  instructions  to  the  plaintiff,  the 
solicitor  by  whom  the  deed  on  the  occasion  of  the  former  mortgage 
was  prepared,  to  prepare  a  further  charge  on  the  same  property.  This 
was  done,  and  the  deed  was  subsequently  executed  by  the  defendant 
at  West  Bromwich.  Under  these  circumstances,  it  is  submitted,  the 
whole  cause  of  action  did  not  arise  in  West  Bromwich,  but  that  it 
arose  ''  in  a  materiial  point"  in  Birmingham.  On  the  other  side  it  is 
contended  that  the  whole  cause  of  action  arose  in  West  Bromwich; 
but  Averill's  own  affidavit  shows  that  the  authority  to  retain  the 
plaintiff  to  prepare  the  deed  was  given  in  Birmingham.  ''Material 
point,"  in  the  statute,  means  a  material  part  of  the  transaction  out  of 
which  the  cause  of  action  arises:  Grimbley  v.  Aykroyd,  1  Exch.  407, 
3  D.  &  L.  701.(6) 

jBT,  Matthews,  in  support  of  his  rule. — In  giving  the  plaintifl^  instruc- 
tions to  prepare  the  security  in  question,  Averill  was  acting  for  the 
defendant  only.  With  the  defendant's  authority  he  went  to  the  plain- 
tiff's office  at  West  Bromwich,  and  there  retained  the  plaintiff  to 
•3841   *P'''®P*''®  ^^*     Whether  Averill's  authority  was  received   at 

^  Birmingham  or  elsewhere,  is  perfectly  immaterial :  what  passed 
there  was  no  part  of  the  cause  of  action.     [Byles,  J. — Suppose  the 

(a)  Tl)«r«y  ibe  plaintiff  and  defendant*  who  dwelt  leas  than  twenty  miles  apart,  entered  into 
a  written  agreement,  by  which  the  former  engaged  to  supply  the  latter  with  goods  of  a  certain 
quality  and  at  a  specified  price.  After  the  delivery  of  a  portion  of  the  goods,  the  defendant 
refused  to  take  the  remainder,  on  the  ground  that  they  were  not  of  the  quality  agreed  upon. 
The  plaintiff  thereupon  sued  the  defendant  in  one  of  the  superior  courts,  to  reeorer  the  amount 
of  the  goods  so  delivered,  and  at  the  trial  he  gave  in  evidenoe  the  written  agreement,  and  re- 
covered a  Terdiet  for  the  amount  of  the  goods  supplied,  at  the  price  stated  in  the  agnenent. 
This  agreement  was  executed  by  both  parties  at  a  place  within  the  Jurisdiotioa  of  a  court  within 
which  the  defendant  dwelt  at  the  time  of  action  brought,  and  the  amount  recovered  was  below 
20/. : — It  was  held  that  this  was  not  a  case  in  which  the  superior  court  had  eonenrrent  jurisdie- 
tion,  and  therefore  that  the  plaintiff  was  not  entitled  to  eosts. 

(6)  And  see  Wood  v.  Perry,  3  Exch.  442,  6  D.  A  L.  194,  and  Bonsey  e.  Wordsworth,  18  C. 
B.  325  (B.  C.  L.  R.  voL  86). 
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authority  had  been  to  execute  a  deed, — which  must  be  conferred  by 
deed, — would  not  the  execution  of  the  deed  giving  the  authority  be 
a  material  part  of  the  transaction  ?]  Probably  it  would.  In  Guard  v. 
Hodge,  10  East  32,  where  the  venue  in  an  action  of  crim.  con.  had 
been  changed  from  Middlesex  to  Devon,  upon  the  usual  affidavit  that 
the'* whole  cause  of  action,"  if  any,  arose  in  Devon,  and  not  else- 
where out  of  that  county,  a  rule  to  restore  the  venue  to  Middlesex, 
upon  an  affidavit  that  "the  marriage  of  the  plaintiff  with  his  wife 
was  had  in  Ireland,"  was  discharged, — Lord  EUenborough  saying : 
"The  rule  for  changing  the  venue  having  been  made  on  the  usual 
affidavit,  that  the  whole  cause  of  action  arose  in  the  county  of  Devon 
and  not  elsewhere,  makes  it  necessary  to  consider  what  is  the  whole 
cause  of  action  in  this  case.  Now,  that  is  the  trespass  committed  '^n 
the  wife ;  and  the  proof  of  the  marriage  of  the  plaintiff,  though  neci.i- 
Bary  to  entitle  him  to  recover  for  the  injury  complained  of,  is  no  pint 
of  the  cause  of  action."  So,  here,  the  consent  of  the  defendant  lo 
give  the  security,  is  not  any  part  of  the  cause  of  action.  The  plain- 
tiff  was  retained  at  West  Bromwich.  Dr.  Story,  in  his  Conflict  of 
Laws^  §  285,  puts  this  case : — *'  A  merchant  in  America  orders  goods 
to  be  purchased  for  him  in  England.  In  which  country  is  the  con- 
tract to  be  deemed  complete,  and  by  the  laws  of  which  is  it  to  be 
governed  ?  Cassaregis  (Disc.  179,  §  1,  2)  has  affirmed  that  in  such  a 
case  the  law  of  England  ought  to  govern ;  for,  there  the  final  assent 
ia  given  by  the  person  who  receives  and  executes  the  order  of  his 
correspondent.  He  goes  on  to  illustrate  the  doctrine  by  putting  the 
case  of  a*  merchant  directing  his  correspondent  in  a  foreign  r^oog 
•country  to  buy  goods  for  him ;  in  which  case,  he  says,  if  the  ^ 
correspondent  accept  the  order,  and  in  the  execution  of  it  he  buys  the 
goods  of  a  third  person,  two  contracts  spring  up, — the  first  of  man- 
date between  the  principal  and  his  agent,  and  the  second  of  purchase 
and  sale  between  the  vendor  and  the  agent  as  purchaser  in  the  name 
of  the  principal ;  and  both  are  to  be  deemed  contracts  made  in  the 
place  where  the  agent  resides.  This  doctrine,  so  reasonable  in  itself, 
has  been  expressly  affirmed  by  the  supreme  court  of  Louisiana  (in 
Whiston  V,  Sleddon,  8  Martin,  K.  93).  ft  has  also  received  a  sanction 
in  a  recent  case  in  the  House  of  Lords  (Pattison  v.  Mills,  1  Dowl.  & 
Clark  342(a)),  where  the  Lord  Chancellor  (Lyndhurst)  said  *If  I, 
residing  in  England,  send  down  my  agent  to  Scotland,  and  he  makes 
contracts  for  me  there,  it  is  the  same  as  if  I  myself  went  there  and 
made  them.'  "  [Erle,  C.  J. — The  defendant  never  wished  to  have  a 
mortgage-deed  executed.  Johnson  got  Averill  to  apply  to  the  defend- 
ant for  it.  The  defendant  consented :  and  Averill  was  the  channel 
through  which  that  consent  was  conveyed  to  Jackson.  The  known 
usage  is,  that  the  mortgagor  pays  all  the  expenses  of  the  mortgage.] 
The  right  of  the  plaintift'  to  bring  this  action  arose  solely  out  of  the 
retainer  by  Averill  at  West  Bromwich.  And  there  is  no  pretence 
for  saying  that  Averill  had  any  authority  from  Johnson  to  employ 
the  plainiifl;'  to  draw  the  security: 

Erle,  C.  J. — I  am  of  opinion  that  a  material  part  of  the  cause  of 
Actioa  here  arose  in  Birmingham.    It  seems  that  Johnson  employv)d 

(a)  Or,  1  Dow,  N.  8.  342. 
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Averill,  his  general  agent,  to  get  in  a  debt  which  was  due  to  him 
from  the  defendant  (as  executor),  who  resided  in  Birmingham,  or 
security;  and  that  Averill,  acting  for  Johnson,  having  seen  the 
defendant  and  arranged  with  him  for  a  further  security,  went  to  the 
^o«/»-i  plaintiff  at  West  Bromwich,  and  *employed  him  to  prepare  it. 
J  There  was  no  promise  by  the  defendant  to  the  plaintiff  to  pay 
him  for  the  work ;  but  the  general  custom  is  so.  I  think  it  was  a 
material  part  of  the  cause  of  action,  that  the  defendant  consented  to 
become  a  mortgagor.  This  is  not  like  the  case  of  a  traveller  sent  out 
by  a  wholesale  house  to  solicit  orders.    The  rule  must  be  discharged. 

WiLLES,  J.,  concurred. 

Byles,  J. — I  am  of  the  same  opinion.  If  Averill  was  Johnson's 
agent,  the  whole  contract  was  made  at  Birmingham.  If  he  were  the 
defendant's  agent,  then  the  authority  to  employ  the  plaintiff  was 
given  in  Birmingham.  Upon  this  point,  there  is  a  conflict  upon  the 
affidavits  which  it  is  difficult  to  reconcile.  But,  be  it  contract  or  be 
it  authority,  the  consent  of  the  defendant  to  become  mortgagor  was 
given  at  Birmingham.  That  is  sufficient  to  establish  that  the  cause 
of  action  "  in  some  material  point''  arose  in  Birmingham. 

Keating,  J.,  concurred.  Bule  discharged,  with  costs. 


*887]  ♦MADDICK  and  Another  t;.  MARSH  ALL.    April  16. 

The  proTisional  direetora  of  a  projeetad  joint-itook  company  rosolred  at  a  meeting  that  tba 
company  shonld  be  advertised  in  tereral  newspapers,  and  directed  their  secretary  to  take  the 
necessary  steps  for  that  purpose.  The  secretary  accordingly  applied  to  an  adTertising  agent, 
to  whom  (on  his  calling  at  the  company's  offices  to  inquire  ander  what  aathority  the  eeeretaiy 
was  acting)  he  ekowed  the  protpectua  and  the  abore  resolution : — 

Held,  that  the  directors  who  were  parties  to  the  resolution  were  responsible  for  the  cost 
thereby  incurred, — notwithstanding  they  had  been  induced  to  allow  their  names  to  appear  as 
directors  upon  the  faith  of  the  secretary's  assurance  that  all  preliminary  expenses  would  be 
prorided  for  by  him,  and  that  they  would  incur  no  liability, — there  being  nothing  to  show  that 
the  secretary,  in  giving  the  orders,  or  in  communicating  to  the  advertising-agent  the  resolatioB 
of  the  directors,  had  acted  beyond  the  scope  of  his  actual  or  apparent  authority  aa  secretary. 

This  was  an  action  by  the  plaintiffs,  advertising-agents,  for  work 
and  materials  and  money  paid  for  the  use  of  the  defendant  in  causing 
advertisements  to  be  inserted  in  divers  newspapers. 

The  defendant  pleaded  never  indebted. 

The  cause  was  tried  before  Erie,  G.  J.,  at  the  last  Assizes  at  King- 
ston, when  the  following  facts  appeared  in  evidence: — Early  in  1863, 
one  Allan,  who  possessed  a  considerable  tract  of  laud  at  Adelaide  in 
South  Australia,  was  desirous  of  forming  a  company  for  the  construc- 
tion of  a  railway,  docks,  and  wharfs,  to  be  called  *'Tbe  Adelaide 
(North  Arm)  Port  and  Bailway  Extension  and  Land  Company,  South 
Australia  (Limited).'*  In  furtherance  of  this  object,  he  had  a  oonamu- 
nication  with  one  Payne,  a  gentleman  who  had  had  some  experieooe 
in  the  getting  up  of  joint-stock  companies,  and  ultimately  agreed  with 
him  that  Payne  should  take  all  the  steps  necessary  for  forming  a 
company,  receiving  for  his  services  10,0002.  out  of  the  first  moneys 
received  for  deposits,  oat  of  which  he  was  to  pay  all  the  preliminary 
expenses.     Payne  accordingly  took  offices  in  London,  appointed  a 
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solicitor  and  an  engineer,  and  indaced  several  gentlemen, — the  depend- 
ant amongst  others, — ^to  consent  to  act  as  provisional  directors ;  telling 
them  that  they  would  incur  no  liability,  inasmuch  as  all  the  prelimi- 
nary expenses  would  be  paid  either  by  Allan  or  himself.  The  solicitor 
of  the  proposed  company  told  the  parties  they  might  safely  rely  on 
this  statement ;  and  both  he  and  the  engineer  assured  them  that  they 
would  not  look  to  them  for  their  *charges.  The  directors  r»Qoo 
were  to  have  the  requisite  qualification  in  paid-up  shares.  ^ 
Payne  then  prepared  a  prospectus  describing  the  capital  of  which  the 
proposed  company  was  to  consist,  the  number  of  shares,  the  officers 
(himself  as  secretary),  and  other  matters.  A  meeting  of  the  directors 
took  place  on  the  2d  of  April,  at  which  they  were  again  told  by  Payne, 
in  the  presence  of  the  solicitor  of  the  proposed  company,  and  of  the 
engineer,  that  they  would  not  be  liable  for  any  of  the  expenses.  The 
prospectus  was  laid  before  this  meeting,  and  the  names  of  the  provi- 
sional directors  (including  that  of  the  defendant)  were  inserted  there- 
in ;  and  the  following  resolution  was  proposed  and  agreed  to  by  all  of 
them : — 

"That  it  is  inexpedient  to  advertise  the  company  pending  the 
Easter  holidays,  but  that  the  prospectus  of  the  company  be  forwarded 
to  the  daily  papers,  with  a  request  to  announce  its  issue,  and  that  the 
prospectus  be  advertised  in  the  necessary  newspapers  on  Wednesday 
next,  the  8th  instant,  and  that,  in  the  meantime,  it  be  distributed  and 
circulated  by  post  and  otherwise  to  such  persons  as  are  likely  to  be- 
come subscribers  of  capital." 

The  minutes  of  this  meeting  were  signed  by  the  defendant,  who 
acted  as  chairman. 

A  further  meeting  was  held  on  the  2d  of  June,  at  which  the  defend- 
ant again  acted  as  chairman,  when  the  following  resolution,  amongst 
others,  was  agreed  to: — "That  the  prospectus  be  finally  settled  and 
revised  by  a  committee  consisting  of  Mr.  Marshall"  (the  defendant) 
and  other  persons  named,  "  with  power  to  deal  with  any  matters  con- 
nected therewith,  and  that,  when  approved  by  them,  the  prospectus 
be  printed  and  forthwith  advertised." 

Shortly  afterwards,  Payne  applied  to  the  plaintiffs  to  cause  the  ad- 
vertisements to  be  inserted  in  the  several  ^newspapers ;  and,  r^ooo 
npon  their  calling  at  the  company's  office  and  asking  him  by  ^ 
what  authority  he  acted  in  the  matter,  Payne  showed  them  the  pros- 
pectus and  the  above  resolutions.  Upon  the  faith  of  these,  the  plain- 
tifls  proceeded  to  insert  the  advertisements,  and  continued  them  for  a 
considerable  time,  until  the  provisional  directors,  finding  that  the 
scheme  found  no  favour  in  the  market,  resolved  that  they  should  be 
di.<9C0Dtinaed. 

The  plaintifis  sent  in  their  bill  to  Payne,  charging  the  company ; 
hot,  not  being  able  to  obtain  payment,  and  Payne  having  become 
bankrupt,  they  brought  their  action  against  the  present  defendant. 

On  the  part  of  the  defendant  it  was  submitted  that  there  was  no 
evidence  to  fix  him  with  liability,  he  having  given  Payne,  the  secre- 
tary, no  authority  to  pledge  his  credit  to  the  plaintiffs  for  advertise- 
ments which  formed  part  of  the  preliminary  expenses  to  be  borne  by 
Payne  himself. 

Ills  Lordship,  however,  thought  there  was  evidence  for  the  jury, 
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and  he  accordingly  left  tbe  case  to  them  in  a  manner  which  was  not 
much  complained  of,  and  they  returned  a  verdict  for  the  plaintifi&, — 
the  amount  to  be  referred. 

Lush^  Q.  C;  in  pursuance  of  a  qualified  leave  reserved  to  him  at  the 
trial,  now  moved  for  a  nonsuit. — The  only  authority  given  by  the 
directors  to  Payne,  was,  an  authority  to  disburse  his  own  money  for 
the  insertion  of  advertisements  in  the  newspapers,  not  to  pledge  their 
credit  to  a  third  person  for  that  purpose.  [Byles,  J. — ^The  resolution 
of  June  2d,  which  was  shown  to  the  plaintiffs,  does  not  disclose  the 
fact  that  Payne  was  to  bear  all  the  preliminary  expenses.]  That 
resolution  was  shown  to  the  plaintiffs  without  the  defendant's  autho- 
rity. [Erle,  C.  J. — The  jury  thought*  the  directors  held  out  Payne 
**^Q01   ^^  having  authority;  and,  if  so,  the  ^defendant  was  liable.] 

^  There  was  no  holding  out  with  the  assent  of  the  defendant 
The  plaintiffs  saw  nothing  but  the  prospectus  and  the  resolution, 
which  Payne  had  no  authority  to  show  them.  That  the  mere  insertion 
of  the  defendant's  name  in  the  prospectus  as  a  provisional  director 
would  not  render  him  liable  for  work  done  upon  the  order  of  the 
secretary,  is  clear  from  Reynell  v.  Lewis  and  Wild  v.  Hopkins,  15  M. 
&  W.  517,  Wilson  v,  Curzon,  15  M.  &  W.  582,  and  numerous  other 
cases.  It  cannot  be  supposed  here  that  the  directors  intended  to 
authorize  tbe  secretary  to  do  anything  to  charge  them,  seeing  that 
their  agreement  with  him  was,  that  all  the  preliminary  expenses  were 
to  be  defrayed  by  him.  Rennie  v,  Clarke,  5  Exch.  292,  has  some 
bearing  on  this  question.  There,  in  an  action  by  the  plaintiffs  for  work 
done  as  engineers  for  a  railway  company  of  which  the  defendant  was 
a  member  of  the  provisional  committee,  the  plaintiffs  gave  in  evidence 
certain  resolutions  of  the  committee  made  at  a  meeting  at  which  the 
defendant  was  present:  the  defendant  offered  in  evidence  a  resolution 
to  the  effect  that  the  engineers  should  be  employed,  but  that  the 
members  of  the  provisional  committee  were  not  to  incur  any  personal 
responsibility ;  and  it  was  held  that  this  resolution  was  receivable  in 
evidence,  although  the  plaintiffs  were  not  present  at  the  meeting  at 
which  it  was  passed.  Merely  showing  the  plaintiffs  the  resolution  of 
the  2d  of  June,  was  not  communicating  to  them  the  whole  truth. 
Payne's  position  as  secretary  did  not  warrant  his  showincr  it.  And 
there  was  no  evidence  of  any  representation  by  the  defendant  to  the 
plaintiffs. 

WiLLES,  J. — This  is  an  action  brought  to  recover  the  value  of  work 
and  labour  done  by  the  plaintiffs  and  alleged  to  have  been  done  for  the 
^^911  ^<^f^"^&i^^-     There  *is  no  doubt  the  work  was  done;  and  the 

^  only  contention  between  the  plaintiffs  and  the  defendant  on  the 
matter  depended  on  this  proof, — that  the  work  was  done  in  procuring 
advertisements  to  be  inserted  in  certain  newspapers  for  a  company  of 
which  the  defendant  was  a  provisional  director,  that  his  name  appeared 
as  such  in  the  prospectus,  that  it  was  necessary  to  the  process  of  form- 
ing  a  company  that  advertisements  should  be  published,  and  that  the 
defendant  and  others  of  the  directors  at  a  meeting  had  resolved  that 
they  should  be  so  published,  and  had  given  directions  which  ordinarily 
would  have  authorized  their  secretary  to  order  the  work  in  question 
to  be  done.  Up  to  this  point  the  case  is  a  clear  one.  In  none  of  the 
numerous  cases  to  which  allusion  has  been  made  has  the  question  ever 
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arisen  in  the  present  form ;  because  nobody  ever  entertained  a  doubt, 
whatever  the  position  occupied  by  provisional  directors  as  to  the 
secretary,  that,  upon  a  resolution  of  the  provisional  directors  that 
advertisements  shall  be  inserted,  acted  upon  by  the  secretary,  the 
person  advertising  may  sue  the  persons  who  made  the  resolution  and 
so  aothorized  the  advertisements  to  be  inserted.     The  resolution  of 
the  2d  of  Jane,  therefore,  was  a  plain  direction  to  the  secretary,  on 
the  part  of  the  provisional  directors,  to  cause  the  work  to  be  done  for 
them.    But  it  is  said  that  the  case  is  affected  by  a  private  agreement 
by  the  directors  with  the  secretary,  that,  although  they  appear  before 
the  public  and  lend  their  names  ns  provisional  directors,  and  though 
in  the  event  of  the  company  being  successfully  formed  they  were  to 
be  rewarded  for  the  colour  their  names  gave  to  the  concern,  yet  that, 
in  the  event  of  the  speculation  turning  out  to  be  worthless,  they  were 
to  be  borne  harmless  against  all  claims,  notwithstanding  they  might 
have  expressly  authorized  the  work  to  be  done.     I  assume  there  was 
SQch  an  agreement, — that  these  *provi8ional  directors  were  to  r»QQo 
appear  to  be  the  persons  who  were  to  determine  as  to  what   ^ 
should  be  done,  and  appear  to  direct  and  govern  the  secretary  as  if 
thej  had  been  real  directors,  and  not  mere  phantoms  to  induce  people 
to  invest  their  money  in  the  concern;  and  that,  notwithstanding  they, 
should  enter  into  resolutions  authorizing  the  incurring  of  expenses, 
thej  were  not  to  be  liable  to  persons  who  should  be  induced  to  act  upon 
such  resolutions,  in  ignorance  of  the  secret  arrangement  entered  into 
with  their  servant,  who  is  in  fact  their  master,  that  they  shall  not  be 
personally  liable.     I  am  of  opinion  that  such  an  agreement  as  that 
cannot  for  a  moment  be  permitted  to  stand  in  a  court  of  law,  and  for 
this  reason,  because  the  directors  do  not  provide  for  the  case  of  its 
appearing  to  one  ignorant  of  their  secret  agreement,  acting  tipon  the 
resolution  as  being  a  truthful  representation,  and  assuming  that  he 
vas  doing  what  he  did  for  the  principals,  and  not  upon  the  iqdividual 
credit  of  the  person  whom  they  represented  as  their  servant.     It  is 
said  that  there  was  no  representation  with  the  sanction  of  the  directors 
that  they  were  the  principals.     That  depends  upon  what  Mr.  Lush 
almost  took  for  granted,  and  in  a  way  in  which  I  must  confess  I  was 
unable  to  follow  him,  viz.  that  the  directors  who  resolved  that  the 
advertisements  should  be  inserted  by  their  secretary,  did  not  authorize 
him  to  represent  that  their  insertion  was  authorized  by  them.    It 
appears  to  me  that  the  directors  did  authorize  the  secretary  to  repre- 
sent, if  the  inquiry  were  made  of  him,  what  was  the  authority  under 
which  he  acted.     It  was  most  natural  that  such  an  inquiry  should  be 
made.    It  is  in  the  ordinary  and  necessary  course  of  what  would  take 
place  upon  such  a  resolution  being  entered  into.     If  a  man  is  to  be 
bound  by  the  ordinary  and  necessary  consequences  of  his  acts,  the 
defendant  must  be  responsible  for  the  orders  given  by  *the   r*Qg3 
secretary.     It  is  said  that  this  is  excluded  by  the  previous  *• 
agreement  that  Payne  alone  should  be  liable  for  all  the  preliminary 
expenses,  and  that  any  authority  conferred  upon  Payne  by  the  reso- 
lution was  limited  by  that  bargain.     But,  what  was  the  object  of  these 
persons  being  put  forward  as  provisional  directors?     It  evidently  was 
to  give  an  air  of  respectability  to  the  concern.     I  presume  it  would 
not  have  been  in  accordance  with  that  object,  that  the  fact  of  their 
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consenting  to  act  as  directors  should  appear  coupled  with  a  statement 
that  they  were  to  be  rewarded  with  a  certain  nunaber  of  paid-up 
shares,  and  guaranteed  by  the  secretary  against  liability  for  any  of 
the  preliminary  expenses;  that  would  be  showing  so  little  confidence 
in  the  concern,  that  the  scheme  would  have  been  entirely  ruined  if  it 
had  been  made  known  to  the  public  that  the  persons  put  forward  as 
provisional  directors  were  not  the  real  promoters.  So  far,  therefore, 
from  its  being  the  duty  of  Payne  to  communicate  to  the  plaintiffs  the 
secret  understanding  between  himself  and  the  directors,  I  apprehend 
the  whole  object  of  the  parties  would  have  been  frustrated  if  he  had 
done  so.  I  entertain  a  very  decided  opinion,  that  the  Chief  Justice 
was  quite  right  in  leaving  tne  question  to  the  jury  as  he  did,  and  that 
the  verdict  was  also  right. 

Byles,  J. — I  am  of  the  same  opinion.  The  mere  Ssict  of  the  defend- 
ant's name  appearing  amongst  the  provisional  directors,  and  of  his 
having  attenaed  meetings  of  that  body,  would  not  have  been  enough 
to  render  him  liable  for  work  done  upon  the  order  of  the  secretary: 
and  it  may  be  that  Payne  had  no  authority  to  make  the  representa- 
tion or  communication  which  he  did  to  the  plaintiffs.  There  are  two 
cases  in  which  a  principal  becomes  liable  for  the  acts  of  his  agent,— 
*394rl  ^"^'  where  the  agent  acts  within  the  limits  of  his  authority, 
J  « — the  other,  where  he  transgresses  the  actual  limits,  but  acts 
within  the  apparent  limits  of  his  authority,  where  those  apparent 
limits  have  been  sanctioned  by  the  principal.  When,  therefore,  the 
plaintiff  went  to  the  offices  of  the  projected  company  to  inquire  by 
whose  sanction  the  advertisements  were  to  be  insertea,  I  think  they 
had  a  right  to  assume  that  the  agent  at  that  place  had  authority  from 
his  employers  or  principals,  the  directors,  to  show  the  books  and 
documents  which  referred  to  the  matter  in  hand.  I  place  my  judg- 
ment on  the  ground  that  the  defendant  and  his  co-directors  had  given 
their  agent  an  appearance  of  authority,  and  that  the  agent  acted  within 
the  limits  of  that  authority.  If  there  was  any  fraud  or  ezcessy  who 
should  suffer  ? 

Keating,  J.,  not  having  heard  the  whole  of  the  argument^  gave  no 
opinion. 

Erlb,  C.  J. — I  think  there  was  abundant  evidence  to  go  to  the 
jury.  The  defendant  and  his  co-directors  intended  that  a  company 
should  be  formed ;  and  no  doubt  they  never  contemplated  the  possi- 
bility of  failure.  Allan,  the  proprietor  of  the  estate,  hoped  to  realise 
a  large  sum  from  the  subscriptions,  out  of  which  Payne  was  to  get 
10,000^.  Payne  undertook  to  procure  the  names  of  persons  of  re- 
spectability and  influence  to  a;ct  as  provisional  directors,  offering  them 
a  qualification,  and  assuring  them  that  they  incurred  no  liability,  as 
the  preliminary  expenses  would  be  provided  for.  But  such  a  private 
arrangement  cannot  protect  the  parties  from  liability  upon  contracts 
and  dealings  which  they  entor  into  with  third  persons.  Certain  per- 
sons having  agreed  to  act  as  directors,  a  solicitor,  an  engineer,  and  a 
secretary  are  appointed.  The  directors  meet.  The  secretary  informs 
*S951  ^^^™'  ^^^^'  ^^  ^  ^^'  preliminary  expenses,  they  are  free  from 
*'  ^responsibility ;  and  the  solicitor  tells  them  they  may  safely 
act  upon  that  assurance;  and  both  he  and  the  engineer  assure  them 
that  they  will  not  look  to  them  for  their  charges.     The  defendant  and 
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the  other  directors  then  settle  and  issae  a  prospectus  inviting  sub- 
scriptions. None  come  ib ;  and  the  scheme  collapses.  In  the  mean- 
time the  directors  pass  a  resolution  authorizing  the  secretary  to  cause 
adyertisements  to  be  inserted  in  various  newspapers,  and  he  applies 
to  the  plaintiff,  who,  upon  the  faith  of  that  resolution  and  the  names 
appeanng  in  the  prospectus,  expend  their  labour  and  money  in  adver- 
tising the  projected  company.  I  am  clearly  of  opinion  that  there  was 
eyidenoe  enough  to  warrant  the  jury  in  coming  to  the  conclusion  that 
the  defendant  and  his  co-directors  were  the  real  adventurers,  and  that 
Payne,  their  secretary,  had  authority  to  order  the  advertisements  to 
be  inserted,  and  that  consequently  they  had  a  right  to  look  to  them 
for  payment.  Rule  refused. 

Lush  prayed  leave  to  appeal.  He  stated  that  there  were  many 
other  claims  beside  the  present  (which  was  for  between  14007.  and 
1500/.)  which  were  depending  upon  the  result  of  this  action:  and  he 
snbmitted,  that,  inasmuch  as  the  opinion  just  intimated  presented  a 
somewhat  novel  view  of  the  cases,  and  as  the  defendant  might  have 
appealed  as  matter  of  right  if  the  leave  to  move  had  been  uncondition- 
ally reserved,  it  was  not  unreasonable  to  allow  him  to  take  the  judg- 
ment of  a  court  of  error. 

PiB  CuBiAM. — Under  the  circumstances,  we  think  the  defendant 
may  have  leave  to  appeal.  Leave  to  appeal  granted. 


*EDWAED  NORRIS,  Appellant ;  JOHN  CARRTNGTON,  r^^Qo^ 

Respondent.    May  9.  L  "^^^ 

Pnhibitioii  will  Dot  lie  to  the  eonnty-ooiirt,  howerer  erroneona  its  deolBion,  where  there  Ib 
jvrifdietioa. 

Where  euiie  is  shown  agftinst »  mle  in  the  first  iastftaee,  the  eosts  are  in  nU  cases  in  the 
iberelion  of  the  court,  bat  will  rarely  be  giren. 

This  was  an  action  brought  in  the  county-court  of  Montgomeryshire 
by  Carrington,  a  miner,  against  Norris,  the  owner  of  a  mine,  to  reco- 
ver a  sum  of  802.  for  work  done. 

The  defendant  pleaded, — first,  his  bankruptcy  and  certificate, — 
secondly,  that»  by  a  conveyance  dated  the  19th  of  January,  1868,  and 
niade  between  himself  of  the  one  part,  and  one  Watts  of  the  other 
part  (and  executed  by  the  plaintiff  as  assenting  thereto),  all  the  estate 
and  effects  of  the  defendant  were  conveyed  to  W  atts  absolutely,  to  be 
applied  and  administered  for  the  benefit  of  the  creditors  of  the  defend- 
ant in  like  manner  as  if  he  had  been  adjudged  bankrupt ;  that,  by  a 
certificate  dated  the  27th  of  January,  1863,  under  the  hand  of  R.  B., 
Esq.,  registrar  of  the  Court  of  Bankruptcy,  it  was  certified  that  the 
said  deed  was  on  the  27th  of  January,  1868,  duly  filed  and  registered 
pursuant  to  the  provisions  of  the  Bankruptcy  Act,  1861 ;  and  that 
such  certificate  was  available  to  the  said  defendant  for  all  the  pur- 
poses of  protection  in  bankruptcy. 

Id  support  of  his  plea  the  oefendant  produced  the  deed  (which  was 
in  the  form  given  in  Schedule  D.  to  the  Bankruptcy  Act,  1861),  with 
the  certificate  of  the  registrar  endorsed  thereon,  and  also  proved  the 
execution  of  the  deed  by  the  plaintiff. 
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The  judge  ruled,  "that,  although  the  deed  was  admissible  in  eri- 
dence  as  being  a  deed  executed  bj  the  plaintiff,  the  mere  fact  of  the 
execution  of  such  a  deed  or  the  production  of  such  certificates  and 
other  proofs  so  adduced  by  the  defendant,  afforded  no  answer  to 
*^Q71  *^^^  action ;  and  that  the  defendant  should  have  adduced 
-•  proof  of  the  assent  or  approval  of  the  majority  in  number  rep- 
resenting three-fourths  in  value  of  the  creditors  of  the  defendant,  as 
required  by  the  Bankruptcy  Act,  1861 ;  and  that  the  production  of 
the  certificate  endorsed  on  the  deed,  and  the  certificate  of  the  registrar, 
although  respectively  under  the  seal  of  the  Court  of  Bankruptcy  in 
London,  was  no  proof  that  the  conditions  mentioned  in  the  act  had 
been  observed :"  and  he  thereupon  directed  the  jury  to  find  for  the 
plaintiff,  which  they  did. 

The  defendant  appealed  against  this  decision ;  but  his  appeal  failed 
in  consequence  of  his  having  omitted  to  give  within  the  proper  time 
the  security  required  by  the  13  &  14  Yict.  c.  61 :  see  Norris,  app., 
Carrington,  resp.,  antd,  p.  10. 

Prideaux,  for  the  defendant,  now  moved  for  a  writ  of  prohibition, 
to  restrain  the  judge  of  the  county-court  from  issuing  execution  upon 
the  judgment  therein.  [Erle,  C.  J. — The  judge  of  the  county-court 
thought  the  requirements  of  the  statute  had  not  been  complied  with. 
Can  we  prohibit  the  county-court  from  enforcing  its  judgment  in  a 
matter  which  is  within  its  jurisdiction  ?]  It  will  be  manifestly  con- 
trary to  the  whole  scope  and  spirit  of  the  bankrupt  laws  to  allow  an 
execution  to  issue  under  circumstances  like  these. 

Baylia  showed  cause  in  the  first  instance. — However  the  judge  maj 
have  mistaken  the  law,  if  the  matter  was  within  his  jurisdiction  this 
Court  has  no  power  to  issue  a  prohibition :  Toft  v.  Rayner,  5  C.  B. 
162  (E.  C.  L.  B.  vol.  67).  And  if  it  is  a  matter  of  discretion,  the  court 
would  not  under  the  circumstances  interfere.  The  plaintiff  had  ob- 
tained judgment  and  issued  execution.  The  defendant  was  then  let 
*3981  ^"  ^  re-try  the  cause  on  depositing  a  *sum  of  507.  to  abide  the 
^  event.  On  the  second  trial  the  plaintiff  again  obtained  a 
verdict,  and  the  defendant  appealed.  He  was  again  unsuccessful; 
and,  after  these  successive  defeats,  he  now  seeks  to  obtain  a  prohibi- 
tion.    There  clearly  is  no  pretence  for  it. 

Erle,  G.  J. — The  question  before  the  judge  of  the  county-court 
was  one  over  Vhich  he  clearly  had  jurisdiction.  Under  these  circum- 
stances, we  cannot  grant  a  prohibition.    The  rule  must  be  refused. 

Bayli%  asked  for  the  costs  of  appearing  to  oppose  the  rule. — [Erls, 

C.  J. — Costs  are  never  given  where  cause  is  shown  in  the  first  in- 
stance.]    That  is  not  an  inflexible  rule.     In  Rennie  v.  Berresford,  3 

D.  &  L.  464,  469,  Sir  John  Bayley  asked  for  costs  of  appearing  to 
show  cause  in  the  first  instance.  M.  Smith,  contr^  submitted  that  a 
party  who  appeared  to  show  cause  in  the  first  instance  was  not  entitled 
to  costs, — citing  2  Chitty's  Archbold,  7th  edit,  p.  1194  (11th  edit.  p. 
1567),  Fitch  v.  Green,  2  Dowl.  P.  C.  439,  Bead  v.  Spear,  5  Dowl.  P. 
C.  330,  2  M.  &  W.  76,  and  Begbie  v.  Grenville,  8  Dowl.  P.  C.  502. 
Pollock,  C.  B.»  there  says :  ^'  The  general  rule  is  certainly  as  stated  in 
those  cases ;  but  there  the  rule  nisi  could  not,  if  granted,  have  operated 
as  a  stay  of  proceedings,  or  have  prejudiced  the  opposite  party,  if  he 
neglected  to  show  cause  in  the  first  instance.    But  this  case  is  dis* 
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tinguishable ;  for,  the  rule,  if  obtained,  would  have  stayed  the  pro- 
ceedings and  have  deprived  the  plaintiff^  of  the  opportunity  of  trying 
the  caase  at  the  next  sittings.  So  far  it  might  have  prejudiced  them : 
they  were  therefore  interested  in  instructing  counsel  to  show  cause  in 
the  first  instance,  and  it  is  reasonable  therefore  that  they  should  be 
allowed  the  costs  of  that  step."  And  Alderson,  B.,  says :  "  Where 
delay  would  be  prejudicial  to  a  party,  he  *is  justified  in  coming  r«QQQ 
to  prevent  that  delay."  So  here,  it  is  submitted,  the  plaintiff  '- 
was  justified  in  coming  in  the  first  instance,  in  order  to  prevent  a 
further  delay  in  obtaining  the  fruits  of  his  verdict  and  judgment. 

Ebls,  C.  J. — The  costs  are  in  the  discretion  of  the  court.  And  in 
this  case  I  do  not  feel  inclined  to  help  you  more  than  the  law  obliges 
us  to  do  so. 

The  rest  of  the  court  concurring, 

Rule  refused,  without  costs. 


CLEVELAND  v.  SPIER.    Apnl  16. 

Wbert  then  ur«  two  modes  of  doing  a  work  in  a  poblic  highway  from  which  damage  may 
nralt  to  a  pateer-by,  die  one  mode  more  dangerous  than  the  other,— though  both  are  usual 
Bo4es,— ik  is  for  the  jury  to  say  whether  the  adoption  of  the  former  mode  amounts  under  all 
tk«  eireamstaooee  to  negligence. 

A  passer-by  who  is  casually  appealed  to  by  a  workman  for  information  respecting  a  thing 
vhieh  the  latter  is  doing  in  a  public  thoroughfare,  is  not  to  be  considered  a  "  Tolunteer  assist- 
•Bi/'  10  as  to  exonerate  the  workman's  master  from  responsibility  for  an  injury  resulting  to 
t^s  funaer  from  the  workman's  negligent  mode  of  doing  the  worlc 

This  was  an  action  brought  by  the  plaintiff,  a  working  man,  against 
the  defendant,  who  was  a  contractor  for  the  supply  of  gas  to  the  town 
of  Richmond,  in  Surrey,  to  recover  damages  for  an  injury  to  the  plain* 
tiff's  eye  through  the  alleged  negligence  of  the  defendant's  work- 
men. 

The  cause  was  tried  before  Keating,  J.,  at  the  sittings  at  Westmin- 
ster after  the  last  term.  The  facts  were  as  follows : — On  the  occasion 
of  a  public  rejoicing,  the  defendant  had  been  employed  to  erect  gas- 
pipes  for  an  illumination  in  front  of  a  house  on  the  road  leading  up 
to  Richmond  Hill.  For  this  purpose  it  was  necessary  to  dig  a  trench 
in  the  roadway  to  get  at  the  main.  Two  pipes  being  thus  exposed, 
the  defendant's  *workmen,  being  doubtful  which  was  the.  gas  re4AA 
and  which  the  water  main,  appealed  for  information  to  the  ^ 
plainti^  who  happened  to  be  passing.  The  plaintiff  thereupon  got 
into  the  trench,  and  pointed  out  the  gas-main,  into  which  the  defend- 
ant's workmen  proceeded  to  make  a  hole  for  the  insertion  of  the 
service-pipe.  This  was  done  by  punching  or  cutting  with  a  chisel 
called  a  "  diamond-point,"  which  was  proved  by  the  plaintiff's  witnesses 
to  be  a  more  dangerous  (though  not  unusual)  mode  of  doing  the  work 
than  drilling,  inasmuch  as  it  caused  particles  of  iron  to  fly  off;  which 
did  happen  on  this  occasion, — ^a  piece  of  the  metal  entering  the  plain- 
tiff's eye  whilst  he  stood  by  looking  on,  and  seriously  injuring  him. 

On  the  part  of  the  plaintiff*  it  was  proved,  that,  when  cutting  was 
resorted  to  for  such  a  purpose  as  this,  it  was  usual  to  put  up  a  screen 
in  a  crowded  thoroughfare. 
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On  the  part  of  the  defendant  it  was  submitted  that  the  plaintiff  was 
not  entitlea  to  recover,  for  that,  having  volunteered  his  services  to 
assist  the  defendant's  workmen,  he  could  be  in  no  better  position  io 
this  respect  than  if  he  had  himself  been  in  the  defendant's  employ: 
and  Potter  v.'  Faulkner,  1  Best  &  Smith  800  (E.  0.  L.  R.  vol.  101), 
was  relied  on.  There,  while  the  defendant's  porters  were  lowering 
bales  of  cotton  from  the  defendant's  warehouse,  and  his  carman  waa 
receiving  them  into  his  lorry,  the  plaintiff,  who  was  waiting  with 
another  lorry  to  receive  a  load  of  cotton  for  his  master,  at  the  request 
of  the  defendant's  carman,  assisted  him,  and,  in  consequence  of  the 
negligence  of  the  defendant's  porters,  a  bale  of  cotton  fell  upon  and 
injured  the  plaintiSl  There  was  no  negligence  or  want  of  reasonable 
care  on  the  part  either  of  the  plaintiff  or  of  the  defendant's  carman. 
It  was  held, — adopting  the  decision  of  the  Court  of  Exchequer  in 
*40n  ^^^  ^'  "^^^  Midland  ^Railway  Company,  1  Hurlst.  &  N.  773,— 
^  that  the  defendant  was  not  reponsible.  Erie,  C.  J.,  in  deliver- 
ing the  judgment  of  the  Exchequer  Chamber,  says :  ''  This  is  the  case 
of  one  who  volunteers  to  associate  himself  with  the  defendant's  ser- 
vants in  the  performance  of  his  work,  and  that  without  the  consent 
or  even  the  knowledge  of  the  master.  Such  an  one  cannot  stand  in  a 
better  position  than  those  with  whom  fie  associates  himself,  in  respect  of 
their  master's  liability:  he  can  impose  no  greater  obligation  upon  the 
master  than  that  to  which  he  was  subject  in  respect  of  a  servant  in 
his  actual  employ.  And  it  is  clear  law  that  the  master  would  not 
have  been  liable  if  the  servant  below  bad  been  injured  by  the  negli- 
gence of  the  servants  above." 

It  was  further  submitted  on  the  part  of  the  defendant,  that»  as  the 
mode  of  doing  the  work  was  admitted  to  be  a  usual  mode,  and  there 
was  no  evidence  of  negligence,  the  mere  fact  of  there  being  another 
mode  which  was  free  from  that  particular  danger,  did  not  show  a  cause 
of  action. 

The  learned  judge  reserved  the  defendant  leave  to  move  to  enter  a 
nonsuit. 

The  defendant  and  the  man  who  did  the  work  were  then  called  for 
the  defence.  Both  admitted  that  they  were  aware  of  the  other  mode 
of  effecting  a  junction  with  the  main ;  and  the  defendant  said  that  be 
usually  adopted  the  drilling,  for  the  purpose  of  preventing  the  escape 
of  gas :  but  he  added,  that,  in  this  particular  case,  the  road  being 
narrow,  and  speed  desirable,  he  considered  the  mode  here  adopted 
the  preferable  one. 

In  the  course  of  the  plaintiff's  case,  evidence  was  received  of  a 
similar  accident  having  happened  to  a  boy  in  the  Mile-End  Road  in 
consequence  of  the  same  mode  of  perforating  a  pipe  in  the  public 
thoroughfare  having  been  adopted. 

♦4021       *The  learned  judge  left  it  to  the  jury  to  say  whether  or  not 
-'  the  defendant's  workman  had  been  guilty  of  negligence,  and 
whether  the  plaintiff  was  himself  contributory  to  the  injury  he  had 
sustained. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  252. 

Parry,  Serjt.,  now  moved  to  enter  a  verdict  for  the  defendant,  or  a 
nonsuit,  or  for  a  new  trial  on  the  ground  of  misdirection  and  mis- 
reception  of  evidence. — He  submitted  that  the  evidence  of  what  hap- 
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pened  to  the  boy  in  the  Mile-End  Boad  was  clearly  irrelevant:  it 
could  only  have  been  offered  for  the  purpose  of  showing  that  the 
mode  of  proceeding  adopted  here  was  a  negligent  one,  for  which  pur- 
pose it  was  plainly  inadmissible.  [Keating,  J. — ^I  have  no  note  that 
the  evidence  was  objected  to.  And  at  the  close  of  the  defendant's 
evidence,  I  withdrew  the  leave  to  move.]  The  learned  Serjeant  then 
submitted  that  there  was  no  evidence  to  warrant  the  conclusion  of  the 
jury :  there  must  be  some  direct  and  unequivocal  evidence  of  negli- 
gence to  render  a  man  liable  for  so  purely  accidental  an  injury. 

Ebls,  C.  J. — No  leave  having  been  reserved,  the  question  is 
whether  there  has  been  any  misreception  of  evidence,  or  any  misdi- 
rection,—or,  in  other  words,  whether  there  was  any  evidence  of  negli- 
gence which  my  Brother  Keating  was  warranted  in  leaving  to  the 
jary.  In  deciding  whether  or  not  the  defendant  by  his  workmen 
was  guilty  of  want  of  reasonable  care,  it  is  very  material  to  consider 
that  this  work  was  being  done  in  a  public  highway,  and  that  the 
plaintiff  was  a  passer-by  having  a  right  to  be  on  the  highway.  The 
defendant  was  bound  to  take  all  reasonable  care  to  prevent  injury  to 
persons  thus  lawfully  exercising  their  ^rights.  I  think  the  t^aqo 
jury  were  justified  in  taking  into  their  consideration  the  fact  '- 
that  there  was  another  mode  of  doing  the  work,  viz.  by  drilling, 
which  would  have  made  such  an  accident  as  this  impossible,  and  also, 
that  it  was  usual  (in  a  crowded  neighbourhood),  when  cutting  was 
resorted  to,  to  use  a  screen.  The 'evidence  certainly  was  weak ;  but 
still  there  was  evidence  for  a  jury.  As  to  the  reception  of  evidence 
of  what  happened  in  the  Mile-End  Boad, — it  does  not  appear  that  its 
reception  was  opposed.  But  I  think,  if  I  had  been  the  judge,  I  should 
have  overruled  the  objection,  if  it  had  been  taken. 

The  rest  of  the  court  concurring,  Bule  refused. 


In  the  Matter  of  an  Arbitration  between  THOMAS  WILLIAM 
BROOK.  F.  &  A.  DELCOMYN,  and  F.  &  J.  BADABT,  FrSres. 
April  80. 

1.  AUhongb  mero&oiUe  arbitratora  are  not  bound  by  tbe  striot  rules  of  OTidenoe,  yet  tbey 
cannot  be  pemoitted  to  transgreie  tbat  fundamental  prinoiple  of  Justice  whicb  declarei  tbat  no 
nan  tball  be  oondemned,  eitber  oivilly  or  criminally,(a)  witbout  being  afforded  an  opportunity 
«f  bearing  tbe  OTidence  adduced  against  him,  and  offering  bis  defence. 

2.  A  contract  was  entered  into  for  tbe  sale  of  a  cargo  of  rape-seed  to  be  sbipped  at  a  Banish 
port  for  Rochester,  "  warranted  to  be  at  tbe  time  of  shipment  in  sound,  dry,  and  merchantable 
condition,"  and  with  a  stipulation  tbat  "  any  dispute  arising  out  of  the  oontraet  should  be  set- 
tled by  arbitration  in  the  usual  way." 

On  arrival  of  the  rape-seed  at  Rochester,  it  was  found  in  such  bad  condition  tbat  the  buyer 
refused  to  receive  it  Ultimately  the  matter  was  referred  to  two  arbitrators, — A.  named  on  tbe 
part  of  tbe  seller,  and  B.  on  the  part  of  the  buyer, — with  recourse  to  an  umpire,  to  be  chosen 
by  them  in  ease  of  diiagreement  The  arbitrators  not  agreeing,  the  matter  was  left  to  the 
■apirage  of  C,  to  whom  A.  and  B.  each  sent  a  written  statement  containing  their  respective 
▼isws,  and  also  oertain  documents  which  bad  been  before  them. 

Tbe  umpire,  without  calling  any  of  tbe  parties  before  him,  but  pfofessing  to  proceed  upon 


(s)  Bxespt  belbr*  a  coroner's  Jury,— a  barbarism  which  the  enlightenment  of  the  nineteenth  century  has 
UUierto  fUIed  to  put  to  shame. 
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the  statements  and  doonmente  to  submitted  to  him,  made  an  award  direetiai^  thai  tlie  stlhr 
should  take  back  the  cargo,  and  repay  the  bnjer  the  amount  of  the  inToioe-prioe,  which  he 
had  paid. 

The  seller  having  afterwards  diseorered  -that  the  umpire  had,  without  aoj  notice  to  him  or 
to  A.,  bis  arbitrator,  inspected  samples  of  the  seed  at  the  counting-house  of  B.,  the  other  arbi- 
trator, and  also  bad  communications  with  the  persons  by  whom  the  eargo  had  been  inspected 
and  the  samples  taken, — moved  to  set  aside  the  award. 

The  Court  made  the  rule  absolute,  on  the  ground  that  the  conduct  of  the  umpire  (though 
sworn  by  several  competent  persons  to  be  sanctioned  by  mercantile  usage)  was  a  violation  of 
the  universal  principles  of  justice. 

On  the  26th  of  July,  1868,  Mr.  Brook,  an  oil-seed  crusher  near 
Maidstone,  in  Kent,  through  his  brokers,  Soanes,  Son  &  Page,  of  Lon- 
♦4.04.1  ^^°*  made  a  contract  with  ^Messrs.  Badart,  of  London,  for  the 
^  purchase  from  them  of  a  quantity  of  Danish  rape- seed.  The 
contract  was  contained  in  corresponding  bought  and  sold-notes.  The 
bought-note  delivered  to  Brooke  by  Soanes,  Son,  &  Page,  who  acted 
also  as  brokers  for  the  sellers,  was  as  follows : — 

"  London,  24th  July,  1868. 

*'  Bought  for  account  of  Mr.  T.  W.  Brook,  of  Messrs.  Badart, 
Brothers,  600  to  700  qrs.  (little  more  or  less)  Danish  rape-seed,  to  be 
shipped  at  one  or  more  Danish  ports  during  August  or  September 
next  (sellers'  option),  and  warranted  to  be  at  time  of  shipment  equal 
to  the  fair  average  quality  of  this  season's  shipments  of  Danish  rape- 
seed,  and  in  sound,  dry,  and  merchantable  condition,  at  65x.  per 
quarter,  cost,  freight,  and  insurance  to  London  or  any  safe  port  on 
the  east  coast  included.  Invoice  quantity  guaranteed.  Payment  to 
be  made  in  London  in  exchange  for  shipping  documents,  less  1^  per 
cent,  discount.  Any  dispute  arising  out  of  this  contract  to  be  settled 
by  arbitration  in  London  in  the  usual  way.  Particulars  of  shipment 
to  be  duly  declared.  Soanes,  Son,  k  Page." 

Brook  having  received  notice  through  his  brokers  that  the  sellers 
had  shipped  609  qrs.  of  rape-seed  per  the  Iris  at  the  port  of  Randers, 
in  Denmark,  on  the  7th  of  September,  1868,  paid  through  them  the 
contract-price  (18967.  17^.  Id.)  less  the  freight,  &c.,  and  named 
Bochester  as  the  port  for  delivery.  The  Iris  arrived  at  Rochester  on 
*4.0'1  ^^®  ^'^  October,  when  Brook,  iSnding  *on  inspection,  that 
^  the  seed  was  in  bad  condition,  and  judging  from  its  appearance 
that  it  had  not  been  shipped  in  "dry,  sound,  and  merchantable  con- 
dition," according  to  contract,  declined  to  accept  it,  and  demanded  an 
arbitration.  Brook  then  for  the  first  time  discovered  that  Messrs. 
Badart  were  not  the  shippers  of  the  seed,  but  had  purchased  it  from 
Messrs.  Delcomyn.  It  being  necessary  to  land  and  warehouse  the 
rape-seed,  this  was  done  by  Brook,  with  the  consent  of  all  parties^  at 
Stroud,  between  the  10th  and  14th  of  October. 

After  some  controversy  between  the  parties,  it  was  ultimately  agreed 
that  the  matter  should  be  referred,  and  the  following  memorandum 
was  drawn  up  and  signed  by  them  respectively : — 

*'  We,  the  undersigned,  having  a  dispute  about  the  cargo  of  rape- 
seed  per  Iris,  arrived  at  Rochester,  hereby  agree,  in  accordance  with 
our  respective  contracts,  to  have  the  dispute  settled  by  arbitration, 
and  to  abide  by  the  decision  of  the  arbitrators  (Mr.  Cramer  on  behalf 
of  Messrs.  Delcomyn,  and  Mr.  Bevan  on  behalf  of  Mr.  T.  W.  Brook); 
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but,  in  case  thej  do  not  agree,  we  undertake  to  abide  by  the  finaJ 
decision  of  the  umpm  mutually  chosen  by  the  two  arbitrators. 

*'  Thomas  W.  Brook, 
•  "F.  &  A.  Dblcomyn, 
"F.  &  J.  Badart,  FrSres." 
"London,  Oct.  80,  1863." 

Tbe  arbitrators,  before  proceeding  far  with  the  reference,  finding 
that  tbey  were  not  likely  to  agree,  appointed  one  Whealler  as  umpire, 
by  a  memorandum  of  which  the  following  is  a  oopy : — 

"Tbe  undersigned  referees  appointed  to  decide  a  dispute  arising 
out  of  a  sale  of  Danish  rape-seed  per  Iris,  i  Banders,  not  being  able 
to  arrange  the  same,  *hereby  appoint  Mr.  John  A.  Whealler,  r^^AQa 
of,  &c^  to  be  their  umpire,  and  agree  to  abide  by  his  decision.    ^ 

"  John  C.  D.  Bbvan, 
"  F.  A.  Cramer." 
"London,  Dec.  4,  1868." 

Having  beard  the  parties  and  considered  the  surveys  and  other 
docoments  produced  before  them,  the  arbitrators  agreed  that  each 
shonld  send  a  statement  of  his  opinion  for  the  umpire^s  consideration. 
The  statement  of  Mr.  Bevan,  the  arbitrator  appointed  by  Mr.  Brook, 
was  as  follows: — 

"  Mr.  F.  A.  Cramer  and  myself,  as  referees  in  an  arbitration  upon  a 
cargo  of  damaged  rape-seed  ex  Iris  i  Banders,  and  now  lying  in 
granary  at  Stroud  (Kent),  being  of  different  opinions  as"  to  whether 
the  conditions  of  contract  have  been  fulfilled  or  not,  we  have  agreed 
to  submit  our  separate  statements  for  your  decision. 

'*By  the  evidence  before  me,  I  find  that  a  contract  was  entered  into 
bj  Messrs.  Badart,  through  Messrs.  Soanes,  Sons  k  Page,  under  date 
tbe  24th  of  July,  1863,  to  ship  600  to  700  qrs.  of  Danish  rape-seed 
during  August  or  September  following,  at  65^.  per  quarter,  C.  F.  and 
I.  to  London  or  any  safe  port  on  the  east  coast ;  and  amongst  other 
conditions  were  the  following, — 'Warranted  to  be  at  time  of  ship- 
ment equal  to  the  fair  average  quality  of  this  season's  shipments  of 
Danish  rape-seed,  and  in  sound,  dry,  and  merchantable  condition.' 
The  vessel  sailed  on  the  2d  of  September,  and  reached  Bochester 
(her  port  of  discharge)  on  the  6th  of  October,  making  a  voyage  of 
thirty-four  days. 

"  On  reaching  Bochester,  the  state  of  the  cargo  was  so  bad,  especially 
in  the  centre  of  the  vessel,  that  the  authorities  hesitated  whether  to 
permit  her  remaining  in  the  harbour,  but  afterwards  allowed  the  seed 
to  be  *landed  where  it  now  lies.  The  weight  at  time  of  dis-  r^^A^ 
charge,  I  understand  was  43  lbs.  per  bushel.  The  weight  when  *- 
ia.st  tried,  November  7th,  was  84  lbs.  to  35  lbs.  (the  excess  of  measure 
was .68  qrs.,  or  about  10  per  cent.);  the  loss  of  weight  about  20  per 
cent.  A  dozen  samples  taken  by  Messrs.  Barry  are  at  my  office  for 
yoQr  inspection.  Although  the  captain  of  the  Iris  states  that  he  had 
a  bad  voyage,  I  cannot  have  any  proof  that  the  horrible  condition  the 
cargo  arrived  in  was  owing  to  any  accident  on  the  voyage,  as  not  the 
slightest  appearance  of  sea-damage  could  be  discovered  in  any  part 
of  the  ship,  when  carefully  surveyed  at  Bochester  for  that  purpose. 
Tbe  conclusion,  therefore,  I  have  arrived  at,  is,  that  rape-seed  which 
after  thirty- four  days'  passage  in  a  vessel  entirely  free  from  all  trace 
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of  leakage  or  sea-daroage  arrives  half  destroyed,  cannot  in  fact  have 
been  shipped  as  contracted  for,  viz.  in  sound,  dry,  and  merchantable 
condition. 

"  I  therefore  take  my  ground  on  the  facts  of  the  case,  which  no 
certificates  can  alter  (for,  I  believe  it  can  be  proved  by  chemical 
analysis  that  the  injury  complained  of  does  not  arise  from  sea-water), 
and  consider  sellers  should  take  back  their  carTO  (having  broken  their 
contract  in  so  vital  a  point),  and  repay  to  buyers  the  amount  of 
invoice.     I  enclose  contract  and  documents  relating  to  this  affair." 

The  statement  furnished  by  Mr.  Cramer,  the  arbitrator  appointed 
by  Messrs.  Delcomyn,  was  as  follows : — 

'*  I  herewith  enclose  to  you  as  umpire  mutually  chosen  by  Mr.  Bevan 
and  myself  in  the  arbitration  on  a  cargo  of  rape-seed  per  Iris,  from 
Banders  to  Rochester, — 1.  the  contract, — 2.  the  certificate  (and  trans- 
lation) proving  that  the  cargo  was  cool  and  in  good  order  thirteen 
^AQcn  ^^ys  after  sailing, — 8.  declaration  (and  ^translation)  oertifying 
^  that  the  seed  was  at  the  time  of  shipment  dry,  sound,  an^  fit 
to  be  shipped, — 4.  extract  of  ship's  log-book,  certified  by  the  Danish 
consul  here, — 5.  a  r&um^  of  the  matter  in  question. 

''The  question  turning  on. the  proper  fulfilment  of  the  contract,  I 
find  that  the  same  has  been  duly  carried  out.  The  shipper  proves,  so 
far  as  lies  in  his  power,  that  the  seed  was  dry,  sound,  and  fit  for  ship- 
ment. This  appears  further  confirmed  by  the  examination  instituted 
by  the  captain  in  Norway  thirteen  days  after  leaving  the  port  of  ship- 
ment. He  subsequently  again  encountered  dreadful  weather,  and 
made  the  port  of  Rochester  on  the  6th  of  October,  being  three  weeks 
after  the  seed  had  been  seen  in  good  condition  in  Norway,  and  five 
weeks  since  sailing  from  Randers. 

*'  You  will  observe  in  the  extract  from  the  log-book,  that  seed  was 
constantly  pumped  up,  which  could  not  have  been  the  case  if  the 
ship  had  not  made  water;  and,  taking  into  consideration  the  length 
of  the  voyage,  and  opening  of  the  hatches  in  Norway,  the  heating  of 
the  cargo  is  but  a  natural  consequence.  It  is  not  reasonable  to  sop- 
pose  that  no  water  whatever  found  its  way  into  the  seed;  and  the 
pumping  it  up  proves  the  fact:  and,  under  the  circumstances,  bat  a 
very  small  quantity  of  water  would  suffice,  in  my  belief,  to  heat  the 
cargo  during  the  protracted  voyage. 

'*It  appears  that,  on  landing,  the  damaged  seed  was  indiscriminately 
mixed  up  with  the  sounder  portion,  and  the  lumps  caused  by  the  con- 
tact of  the  sea-water  with  tne  seed,  more  or  less  broken.  Sufficient 
remains,  however,  to  show  that  sea-damage  existed,  especially  near 
the  pump- well  and  mast. 

"  It  was  suggested  to  me  by  Mr.  Bevan  that  we  should  send  down 
persons  of  experience  to  report  on  the  seed :  and  you  will  herewith 
*4091   ^®^®^^®  ^^*  ^'  ^'  *Keen*s  statement,  who,  you  will  be  aware, 
^   has  had  considerable  experience,  extending  over  many  years. 

"  From  what  I  have  seen  of  Danish  rape-seed,  I  believe  no  cargo 
could  under  the  circumstances  have  possibly  arrived  cool  and  in 
good  order :  and,  as  the  shipper  did  not  guarantee  the  condition  at 
the  port  of  discharge,  but  merely  undertook  to  ship  '  fair  average 
quality  of  this  season's  shipments,  in  sound,  dry,  merchantable  condi- 
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tion/  I  bold  tbat  he  has  carried  out  the  ooDtract,  and  that  the  buyer, 
who  has  to  bear  the  risk  of  the  voyage,  has  no  claim  whatever. 

"I  shall  be  happy  to  answer  any  questions  you  may  think  proper 
to  pot :  and,  should  jrou  desire  an  v  farther  information  of  Mr.  Keen, 
lie  will  be  ready  to  give  it  to  you." 

The  umpire,  without  giving  any  notice  to  the  parties,  or  giving  them 
any  opportunity  of  being  heard  before  him,  on  the  11th  of  December 
made  his  award  or  certificate,  in  the  form  of  a  letter  addressed  and 
sent  to  the  arbitrators,  as  follows : — 

"  Dear  Sirs, — Having  been  appointed  by  you  as  umpire  in  an  arbi- 
tration upon  a  cargo  of  rape-seed  shipped  at  Sanders,  per  Iris,  to 
Rochester,  and  now  lying  in  granary  at  Stroud  in  a  very  damaged 
state  from  heating  on  the  voyage;  and  having  carefully  considered 
the  statements  and  certificates  made  on  behalf  of  both  the  buyer  and 
seller;  I  have  no  hesitation  in  deciding  that  the  said  cargo  was  not  in 
sound,  dry,  and  merchantable  condition  when  shipped,  as  warranted 
by  the  contract,  and  that  the  damage  does  not  arise  from  sea- water ; 
that  the  said  contract  is  consequently  broken ;  and  that  the  seller  must 
take  back  the  cargo,  and  repay  the  purchaser  the  amount  of  invoice 
and  charges.  "  John  A.  W^ballsb." 

Luih,  Q.  C,  in  Hilary  Term  last,  on  behalf  of  Messrs.  *Del-  r»4^i  a 
comyn,  obtained  a  rule  calling  upon  Brook  and  Messrs.  Badart  ^ 
to  show  cause  why  the  above  award  should  not  be  set  aside,  on  the 
grounds, — first,  that  the  umpire  exceeded  his  authority  by  awarding 
that  the  seller  should  take  back  the  cargo  and  repay  the  purchaser, — 
secondly,  that  the  umpire  did  not  give  Messrs.  Delcomyn  an^  oppor- 
tunity of  being  heard,  and  received  samples  from  the  other  side  with- 
out any  communication  with  Messrs.  Delcomyn.  The  rule  was  moved 
upon  the  affidavits  of  Messrs.  Delcomyn  and  of  Cramer,  their  arbi- 
trator, which,  in  addition  to  the  facts  above  detailed,  stated  that,  *'  the 
usage  in  the  com  and  seed-trade  is,  that,  when  an  umpire  has  been 
appointed,  he,  after  perusal  of  any  documents  which  may  have  been 
banded  to  him,  appoints  a  meeting,  at  which  the  parties  in  difference 
attend  before  him  and  explain  their  respective  views,  and  give  such 
evidence  as  they  may  deem  expedient ;"  that  ''  although  the  umpire 
did  not  communicate  with  Messrs.  Delcomyn  or  their  arbitrator,  they 
were  informed  and,  believed  that  he  did  between  the  4th  and  11th  of 
December  communicate  with  Brook,  through  Bevan,  and  received 
from  him  samples  or  alleged  samples  of  the  cargo,  which  samples 
Messrs.  Delcomyn  had  no  opportunity  of  inspecting,  and,  had  they 
had  such  opportunity,  they  verily  believed  they  would  have  been  in 
a  position  to  prove  that  the  same  were  not  accurately  or  fairly  taken 
from  the  cargo ;"  and  that, ''  until  after  the  making  of  the  award,  nei- 
ther Messrs.  Delcomyn  nor  their  arbitrator  ever  heard  that  Brook  or 
Messrs.  Badart  claimed  the  right  to  reject  the  cargo  per  Iris,  but  they 
believed  that  the  only  dispute  between  the  parties  to  the  reference 
was  as  to  whether  or  not  an  allowance,  or  payment  in  the  nature  of 
aD  allowance,  and,  if  so,  of  what  amount,  should  be  made  by  Messrs. 
Delcomyn  in  respect  of  the  alleged  inferiority  of  the  cargo. 

*Bovill,  Q.  C,  and  Oohen^  on  behalf  of  Brook,  now  showed  r«^i  i 
cause,  upon,  amongst  others,  affidavits  of  Mr.  Brook  and  of  *- 
Mr.  BevaOi  which,  after  denying  generally  that  there  had  been  any 
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unfair  dealing  or  that  tbe  reference  was  of  the  limited  nature  sug- 
gested on  the  other  side,  stated  that,  '*  there  is  not  any  usage  in  the 
oil-seed  trade,  that,  when  an  umpire  has  been  appointed,  he,  after 
perusal  of  any  documents  which  may  have  been  handed  to  him,  ap- 
points a  meeting,  at  which  the  parties  in  difierence  or  their  represen- 
tatives attend  before  him  and  explain  their  respective  views,  and  give 
such  evidence  as  they  may  deem  expedient  f  that  it  is  the  usual  and 
ordinary  practice  in  the  oil-seed  trade  (and  likewise,  so  far  as  the 
deponents  knowledge  and  experience  extended,  in  mercantile  arbitra- 
tions generally)  for  an  umpire,  in  case  he  sees  fit  so  to  do,  without 
any  communication  with  the  other  side  or  their  arbitrator,  to  inspect 
samples  produced  on  behalf  of  one  of  the  parties  and  referred  to  in 
his  arbitrator's  statement  furnished  to  the  umpire,  and  also  for  the 
umpire,  in  case  he  sees  fit  to  do  so,  without  notice  to  any  of  the  par- 
ties, and  in  their  absence,  to  put  himself  into  direct  communication 
with  any  one  or  more  of  the  witnesses  who  have  surveyed  the  cargo^ 
and  whose  reports  or  certificates  may  be  before  him,  and  also  for  an 
umpire  to  receive  from  each  arbitrator  a  written  statement  regarding 
the  dispute,  and  certificates  and  other  documentary  evidence  in  8uppK>rt 
of  such  statement,  and  also  for  the  umpire,  in  case  he  sees  fit  to  do 
so,  to  make  his  award  without  giving  the  parties  or  arbitrators  any 
opportunity  of  being  heard ;"  and  that,  ''in  carrying  out  an  arbitration 
and  umpirage  in  the  oil-seed  trade  (and  also,  so  far  as  the  deponents' 
knowledge  and  experience  extended,  in  mercantile  arbitrations  gene- 
rally), where  mercantile  arbitrators  and  mercantile  umpires  are  ap- 
*4121  P^^"^^^»  ^^  ^^  ^^^  ^customary  to  follow  the  rules  or  regulations 
-'  followed  by  lawyers  in  such  matters;  and  it  is  customary  for 
such  arbitrators  or  umpires  to  award  whatever  they  as  mercantile  men 
may  consider  just  and  fair  in  a  mercantile  pK>int  of  view  as  between 
the  parties,  and  without  regarding  strict  law  or  legal  technicalities;  and 
it  is  understood  that  such  award  has  to  be  fulfilled,  though  not  made 
out  in  a  legal  form  or  in  accordance  with  legal  rules  and  technicalities." 
This  statement  of  the  practice  was  corrooorated  by  the  affidavits  of 
several  oil  and  seed-broKers  of  extensive  experience;  and  Whealler, 
the  umpire,  also  made  an  affidavit,  in  which  he  deposed  as  follows: — 
"In  my  looking  at  samples  at  Mr.  Sevan's  counting-house,  without 
any  communication  with  Messrs.  Delcomyn,  and  in  my  communicating 
direct  with  Mr.  Barry  and  with  Mr.  Keen,  who  had  surveyed  the 
rape-seed,  and  in  my  making  my  award  without  giving  Messrs.  Del- 
comyn or  Messrs.  Badart  any  opportunity  of  being  heard,  and  in  all 
that  I  did  in  the  matter  of  the  reference,  I  followed  the  usual  and 
ordinary  practice  in  such  cases ;  and,  so  far  as  my  knowledge  and 
experience  extends,  the  course  which  I  pursued  in  this  matter  is 
similar  to  what  is  usually  adopted  by  mercantile  umpires  in  such 


cases." 


The  complaint  on  the  part  of  Mr.  Brook,  at  the  utmost,  is,  that  the 
umpire  has  received  improper  evidence.  [Bylks,  J. — In  tbe  absence 
of  the  other  side.]  A  consent  or  a  waiver  will  justify  anything. 
[WiLLES,  J. — You  may  waive  your  right  to  be  heard:  but,  to  import 
a  usage  that  the  party  shall  not  be  heard,  is  quite  another  thing.]  la 
Hall  V.  Lawrence,  4  T.  B.  589,  it  was  held  to  be  no  ground  for  setting 
aside  an  award  of  an  umpire,  that  he  received  evidence  from  the  arbi- 
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trators,  without  examiniDg  the  witnesses,  unless  he  were  required  to 
.  re-examine  them  before  the  *making  of  his  award.  So,  in  Re  r^A-io 
Turner  and  Bird,  6  B.  &  Ad.  488  (E.  C.  L.  R.  vol.  27),  an  L  *^^ 
umpire  being  furnished  by  the  arbitrators  with  the  evidence  taken 
before  them,  and  having  himself  viewed  the  premises,  the  condition 
of  which  was  the  question,  made  his  award  without  calling  for  further 
evidence,  or  giving  any  notice  on  that  subject  to  the  parties:  and  it 
was  held  that  the  award  could  not  be  objected  to  on  that  ground  by  a 
party  who  knew  that  the  case  had  gone  before  the  umpire,  and  made 
no  application  to  him  to  hear  further  evidence.  If  the  party  knows 
Ibat  an  empire  is  appointed  and  does  not  apply  for  a  meeting,  he  cannot 
afterwards  be  allowed  to  say  that  be  has  not  had  an  opportunity  of 
being  heard  before  him.  Mills  v.  The  Master,  &c.,  of  the  Bowyer's 
Company,  S  Kay  &  J.  66,  is  an  authority  to  show  that  a  mere  commu- 
nication held  by  the  umpire  with  the  agent  of  one  of  the  parties  is 
no  ground  for  impeaching  the  award,  in  the  absence  of  some  evidence 
that  he  was  thereby  unduly  influenced.(a)  Hale  v,  Rawson,  4  C.  B. 
N.  S.  85  (E.  C.  L.  R.  vol.  93),  and  the  case  of  The  Peerless,  1  Lush- 
ington's  Adm.  R.  80,  were  also  referred  to. 

Potter,  for  Messrs.  Badart,  professing  to  be  in  a  state  of  strict  neu- 
trality,  was  not  heard. (^) 

*Lush,  Q.  C,  and  Sir  Oeorge  Honyman,  in  support  of  the  r^A-iA 
rule. — It  is  contrary  to  the  first  principles  of  justice  to  decide  *■ 
against  a  party  without  giving  him  an  opportunity  of  being  heard. 
It  is  a  fundamental  principle  the  violation  of  which  no  custom,  how- 
ever ancient  or  universal,  will  sanction  or  uphold.  [Erlb,  C.  J. — 
Were  the  samples  taken  by  Mr.  Barry  shown  to  Cramer  ?]     No. 

£rls,  C.  J.  (stopping  them). — I  am  of  opinion  that  this  rule  for 
setting  aside  the  award  must  be  made  absolute.  The  award  was  made 
bjan  umpire  appointed  on  the  failure  of  the  two  arbitrators  to  agree. 
The  reference  arose  out  of  a  contract  for  the  sale  of  a  quantity  of 
Danish  rape-seed,  which  contained  the  following  clause, — *'  Any  dis- 
pute arising  out  of  this  contract  to  be  settled  by  arbitration  in  London 
in  the  usual  way.''  I  have  always  a  great  desire  to  give  effect  to 
mercantile  customs,  and  to  the  awards  of  mercantile  arbitrators,  unless 
tbey  infringe  upon  principles  of  wider  importance.  It  is  clear  that 
parties  may  agree  to  refer  their  differences  subject  to  any  special 
terms  and  conditions  they  please  as  to  the  mode  of  conducting  the 
reference.  But  this  is  not  a  reference  with  that  wide  discretion.  The 
dispute  is  to  be  referred  in  the  usual  way.     The  usage  of  merchants 

(a)  Victt-Chaneellor  Page  Wood  in  tbat  oaie  says  :  "  I  aeoode  to  tho  Tiew  that  it  would  be 
t  frtat  deal  too  daogeroas  to  allow  anj  arbitrator,  or  any  nmpire,  to  bare  oommunicationfl 
with  fone  of  tbe  parties  witboat  tbe  knowledge  of  tbe  otber  parties  to  tbe  refereDce,  and  tben 
to  taj  tbat  be  was  not  infloeneed  by  anything  wbiob  took  place.  But,  in  this  ease,  it  appears 
that  the  only  thing  tbat  took  place  was  one  wbiob  every  person  knew  of  at  tbe  time,  and  tbey 
allowed  Uio  reference  to  proceed  without  making  any  objection." 

{h)  Upon  an  application  in  Hilary  Term  to  enlarge  this  rale,  it  was,  by  consent,  ordered 
that  the  cargo  sbonld  be  sold  by  Messrs.  Soanes,  Son  d»  Page,  for  the  benefit  of  whom  it 
■ight  concern,  and  that  the  proceeds  thereof  should  be  paid  by  Messrs.  Soanes,  Son  d»  Page 
to  Brook, — such  sale,  payment,  and  receipt  respectively  to  be  without  prejudice  to  tbe  right 
ef  either  of  tbe  parties,  and  the  proceeds  to  be  considered  as  representing  tbe  rape-seed :  and 
it  was  ftirtber  ordered  tbat  an  notion  which  bad  been  brought  in  this  court  by  Brook  against 
Badarty  '^Htm,  shoBld  be  sUyed  until  after  this  rale  sbonld  bare  been  disposed  of. 
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is  imported  into  the  oontract,  and,  if  a  lawful  usage,  will  bind  tbe  par- 
♦4.1 'il  ^'^'  Two  arbitrators  having  been  *appointed, — Mr.  Bevan 
•'  on  the  part  of  Brook,  and  Mr.  Cramer  on  the  part  of  Messrs. 
Delcomyn, — they  proceeded  to  take  evidence  but  failed  to  agree.  It 
was  clearly  the  duty  of  each  to  lay  before  the  other  all  the  informa- 
tion which  he  possessed  touching  the  matter  in  hand ;  and,  in  case  of 
difference,  to  appoint  an  umpire.  The  umpire,  according  to  all  usage, 
ought  to  be  informed  of  everything  which  has  come  to  the  knowledge 
of  the  arbitrators.  They  are  not  bound  by  any  technical  rules :  and 
I  am  of  opinion,  that,  however  erroneous  in  point  of  law  the  decision 
of  the  arbitrators  or  of  the  umpire  might  be,  neither  party  would 
have  any  legitimate  ground  of  complaint.  But  the  ground  upon 
which  I  come  to  the  conclusion  that  the  law  has  been  violated  in  this 
case,  and  that  the  usage  relied  on  is  contrary  to  tbe  acknowledged 

Krinciples  of  justice,  is,  that  Bevan,  one  of  the  arbitrators,  brought 
efore  the  umpire  evidence  which  never  had  been  communicated  to 
Cramer,  the  other  arbitrator,  and  which  Messrs.  Delcomyn,  conse- 
quently, never  had  an  opportunity  of  meeting  by  contradictory  evi- 
dence. It  is  quite  obvious  that  samples  taken  from  the  cargo  on  the 
arrival  of  the  vessel  at  Rochester  would  decide  the  question  between 
the  parties  in  the  mind  of  any  experienced  person  conversant  with 
the  seed-trade.  It  appears  that  Bevan,  the  arbitrator  named  by 
Brook,  laid  before  the  umpire  samples  which  he  had  caused  to  be 
taken  by  Messrs.  Barry,  and  which  samples  had  never  been  seen  by 
Cramer,  the  arbitrator  named  by  Messrs.  Delcomyn.  This  circum- 
stance, unknown  to  Messrs.  Delcomyn  and  their  arbitrator  at  the 
time  when  the  umpire  was  called  upon  to  decide  between  the  parties, 
might  well  have  disposed  of  the  case.  That  of  itself  is  quite  sufficient 
to  found  our  judgment.  I  take  it  each  arbitrator  had  a  right  to  make 
a  statement  to  the  umpire  of  facts  which  were  known  to  both  of  them. 
*4161  ^^^  ^^  doubt  much  whether  any  usage  can  sanction  the  com- 
^  munication  to  him  of  facts  which  have  come  to  the  knowledge 
of  one  of  them  only.  Several  gentlemen  of  undoubted  respectability 
and  large  experience  have  sworn  that  what  was  done  here  was  done 
in  accordance  with  the  usage  of  mercantile  references :  and  I  am  con- 
vinced that  none  of  the  parties  here  concerned  would  intentionally  do 
what  is  wrong.  But,  if  such  a  course  were  to  be  sustained,  it  would 
open  a  door  to  the  possible  perpetration  of  much  fraud.  This  is  not 
a  technical  objection.  It  is  one  of  the  first  principles  in  the  adminis- 
tration of  justice,  that  the  tribunal  which  is  to  decide  must  bear  both 
sides  and  give  both  an  opportunity  of  hearing  the  evidence  upon 
which  the  aecision  is  to  turn.  I  am  not  by  any  means  deciding  this 
case  on  a  point  of  form,  but  upon  a  matter  of  substance,  and  one  of 
the  last  and  deepest  importance.  It  may  be  said  that  in  doing  this  I 
am  setting  up  my  own  individual  and  imperfect  sense  of  right  against 
the  opinions  and  the  usages  of  mercantile  men  on  a  purely  mercantile 
question.  But  I  find  the  master  minds  of  every  century  are  consen- 
taneous in  holding  it  to  be  an  indispensable  requirement  of  justice 
that  the  party  which  has  to  decide  shall  hear  both  sides,  giving  each 
an  opportunity  of  hearing  what  is  urged  against  him.  Much  learn- 
ing is  to  be  found  in  the  books  upon  this  subject  from  the  time  of 
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Lord  Coke  (a)  downwards,  which  it  would  be  waste  of  time  to  cite. 
*I  will  only  refer  to  one  case  which  occurred  whilst  I  was  a  p#  1 1 7 
member  of  the  Court  of  Queen's  Bench, — The  Queen  v.  The  '■ 
Archbishop  of  Canterbury,  1  Ellis  &  Ellis  546  (E.  0.  L.  R.  vol.  102). 
There,  the  archbishop,  on  an  appeal  against  the  revocation  of  a 
carate's  license,  under  the  1  &  2  Yict.  c.  106,  s.  98,  had  confirmed 
the  revocation  without  a  hearing;  but  merely  upon  the  statements 
made  by  the  curate  in  his  petition  of  appeal,  and  the  written  docu- 
ments referred  to  in  such  petition :  and  the  court  issued  a  man- 
damus commanding  him  "to  hear  the  said  appeal  and  decide  the 
merits  thereof."  Lord  Campbell  said :  **  It  is  one  of  the  first  prin- 
ciples of  justice,  that  no  man  should  be  condemned  without  being 
heard.  We  do  not  say  whether  the  archbishop's  decision  was  right 
or  wrong.  We  only  say  that  he  has  not  heard  the  petition.  '  Qui 
statuit  aliquid,  parte  inaudit£  alterll,  sequum  licet  statuerit,  sequus 
haod  fuit.'  The  legislature  her^  gives  an  appeal  from  the  bishop  to 
the  archbishop :  that  implies  that  the  appellant  is  entitled  to  an  oppor- 
tunity of  being  heard.^*  I  feel,  therefore,  bound  to  hold  that  any 
mercantile  usage,  however  long  established,  that  an  umpire  may  decide 
the  question  submitted  to  him  upon  the  representations  of  one  arbi- 
trator, without  hearing  the  other  party  or  giving  him  an  opportunity 
of  knowing  what  has  passed,  cannot  for  a  moment  be  sustained. 
Parties  may,  undoubtedly,  by  agreement,  warrant  any  course  of  pro- 
ceeding they  think  fit :  but  here  the  agreement  is  that  any  dispute 
shall  be  settled  by  arbitration  **  in  the  usual  way."  That  cannot  mean 
to  sanction  a  usage  which  is  contrary  to  law.  The  award  must  there- 
fore be  set  aside. 

WiLLSS,  J. — I  am  entirely  of  the  same  opinion.  If  it  would  be 
objectionable  in  a  single  arbitrator  to  act  upon  evidence  given  on  one 
aide,  without  hearing  the  *other,  it  is  still  more  objectionable  r*^^  o 
for  an  umpire  to  do  so.  The  umpire  is  to  be  called  in  to  decide  ^ 
in  the  event  of  the  arbitrators  chosen  by  the  respective  parties  failing 
to  agree.  This  assumes,  that»  except  where  new  matter  is  brought 
before  him,  he  is  to  decide  upon  the  materials  which  were  before  them. 
The  result  here  is,  that  Whealler,  the  umpire,  decided  against  Messrs. 
Deloomyn  upon  evidence  which  was  not  before  the  arbitrators,  but 
which  was  brought  to  his  notice  by  the  arbitrator  named  by  Brook, 
without  giving  the  other  arbitrator  or  the  parties  naming  him  an 
opportunity  of  being  heard  upon  it.  The  award  is  equally  contrary 
to  principle,  and  void,  whether  as  being  contrary  to  the  agreement  of 
the  parties,  or  as  a  decision  against  one  who  has  had  no  opportunity 
of  being  heard. 

Bylss,  J. — I  am  of  the  same  opinion.  I  should  be  sorry  that  any- 
thing decided  here  should  give  any  countenance  to  the  notion  that 
mercantile  arbitrators  are  bound  by  the  strict  rules  of  evidence,  or 
that  a  non-observance  of  them  will  afford  ground  for  setting  aside  an 

(a)  S  iDst  S5.    "  And  the  poet  (Virgil :  JBoeid,  Ti.  566),  in  deaoribing  the  iniquity  of  lUd- 
Muthoj,  tbnt  ernell  jndge  of  Hall,  tnitb, 

'Cutlg&tqiM,  anditqne  doloi,  rabigltqne  Ikterl.* 

FifBt,  be  pvniflhed  before  he  heard ;  and,  when  he  had  heard  bis  deniall,  he  compelled  the 
pertj  aeeuMd  hy  tortare  to  eonlhas  it.  Bat  far  otherwife  doth  Almighty  God  proceed,  poat- 
laaiD  rena  diffamatnt  est,— 1.  Tooat,  2.  ioterrogat,  3.  jadicat" 
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award.  It  is  not  so  even  in  the  case  of  a  legal  arbitrator.  One 
great  advantage  of  references  of  this  sort,  as  daily  experience  teaches 
us,  is,  that  questions  of  mercantile  usage  and  difficulties  as  to  the 
meaning  of  mercantile  contracts  are  promptly  and  satisfactorily  settled 
by  persons  most  conversant  with  them.  But  that  which  is  complained 
of  here  is  by  no  means  a  mere  infringement  of  a  technical  rale  of 
law:  it  is  a  violation  of  that  universal  principle  of  justice  which 

Erohibits  any  tribunal  from  deciding  against  a  party  without  giving 
im  an  opportunity  of  hearing  what  is  alleged  against  him.  One 
observation  of  Mr.  Lush  in  this  case  is  to  my  mind  conclusive. 
Samples  were  taken  by  one  of  the  arbitrators, — and  perhaps  these 
♦41Q1  *constituted  the  most  material  evidence  of  all, — which  were 
-I  not  shown  to  the  other  arbitrator.  The  judgment,  therefore, 
of  the  latter  was  not  exercised  upon  them.  And  afterwards,  when 
the  matter  came  before  the  umpire,  the  opposite  party  and  his  arbi- 
trator had  no  notice  that  they  had  been  brought  to  his  attention.  The 
judgment  of  the  umpire,  therefore,  proceeded  upon  evidence  which 
the  party  against  whom  that  judgment  passed  had  no  opportunity  of 
seeing  or  observing  upon.  This  was  manifestly  deciding  against  the 
plainest  principles  of  justice  and  equity.  If  it  be  said  that  the  usage 
of  the  mercantile  world  justifies  what  was  done,  I  have  no  hesitation 
in  saying  that  it  is  malus  usus,  and  cannot  stand.  But  I  think  this 
cannot  fairly  be  said  to  be  within  the  alleged  usage.  As  to  the  rule 
that  a  party  must  be  heard  before  he  is  condemned,  we  had  lately  in 
this  court  a  very  remarkable  case.  I  refer  to  Cooper  v.  The  Wands- 
worth Board  of  Works,  14  0.  B.  N.  S.  180  (E.  C.  L.  R.  vol.  108)^ 
where  the  court  held,  that,  though  the  76th  section  of  the  Metropolis 
Local  Management  Act,  18  &  19  Vict.  c.  120,  which  empowers  the 
district  board  to  alter  or  demolish  a  house  where  the  builder  has 
neglected  to  give  notice  of  his  intention  to  build  seven  days  before 

Proceeding  to  lay  or  dig  the  foundations,  makes  no  provision  for  a 
earing,  yet,  upon  principles  of  natural  justice,  the  board  had  no 
power  to  demolish  the  building  without  first  giving  the  piarty  guilty 
of  the  omission  an  opportunity  of  being  heard.  Reference  is  there 
made  to  the  judgment  of  Fortescue,  J.,  in  Dr.  Bentley's  Case,  The 
King  V,  The  Chancellor,  &c.,  of  Cambridge,  1  Stra.  657,  2  Ld.  Raym. 
1334,  8  Mod.  148,  Fortescue  202.  I  may  also  refer  to  a  case  of 
Harvey  v.  Shelton,  7  Beavan  455,  where  an  award  was  set  aside  by 
the  Master  of  the  Rolls  on  the  ground  of  interviews  having  taken 
*4.901  P^^^  between  the  arbitrator  and  one  of  the  parties,  in  *the 
-■  absence  of  the  other:  Lord  Langdale  there  says:  "It  is  so 
ordinary  a  principle  in  the  administration  of  justice,  that  no  party  to 
a  cause  can  be  allowed  to  use  any  means  whatsoever  to  influence  the 
mind  of  the  judge,  which  means  are  not  known  to  and  capable  of 
being  met  and  resisted  by  the  other  party,  that  it  is  impossible  for  a 
moment  not  to  see  that  this  was  an  extremely  indiscreet  mode  of  pro- 
ceeding, to  say  the  very  least  of  it.  It  is  contrary  to  every  principle 
to  allow  such  a  thing ;  and  /  wholly  deny  the  difference  which  is  aUeged 
to  exist  between  mercantile  arbitrations  and  legal  arbitrations.  The  first 
principles  of  justice  must  be  equally  applied  in  every  case.  Except  in 
the  few  cases  where  exceptions  are  unavoidable,  both  sides  must  be 
heard,  and  each  in  the  presence  of  the  other.     In  every  case  in  which 
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matters  are  litigated,  yoo  must  attend  to  the  representations  made  on 
both  sides,  and  you  must  not,  in  the  administration  of  justice,  in  what- 
ever form,  whether  in  the  regularly  constituted  courts  or  in  arbitra- 
tions, whether  before  lawyers  or  merchants,  permit  one  side  to  use 
means  of  influencing  the  conduct  and  the  decision  of  the  judge,  which 
means  are  not  known  to  the  other  side/'  Every  word  of  that  is  appli- 
cable to  the  present  case. 
Keating,  J.,  was  at  the  Court  of  Criminal  Appeal. 

Rule  absolute. 
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1.  Th«  worda  '' covenant"  and  *'eondirion"  when  naed  in  an  agreementf  do  not  neceaaarilj 
Biu  ■  eoTen|nl  under  teal  or  a  condition  in  the  strict  legal  aense  of  the  word,  but  maj,  in 
ordtr  to  effsctuate  the  intention  of  the  partiee,  be  oonttmed  to  mean  "  contract"  or  "  stipulation." 

2.  la  an  agreement  between  A.  and  B.,  not  under  seal,  expressed  to  be  made  "  in  considera- 
dofi  of  the  rents  and  corenants  to  be  reserved  and  contained  in  the  lease  agreed  to  be  granted," 
it  wu  provided  that,  as  soon  as  B.  should  have  executed  certain  specified  repairs,  Ac,  A. 
vovld  lease  certain  premises  to  him,  his  executors,  Ac,  for  thirty-ilve  years  from  a  day  past, 
It  the  yearly  rent  of  15/. ;  such  lease  to  contain  certain  specified  covenants  on  the  part  of  B. 
u  to  rent  and  other  matters,  and  also  all  other  usual  and  proper  covenants,  and  especially  a 
proriso  for  re-entry  for  non-payment  of  rent  or  non> performance  of  covenants :  and  it  was 
firther  agreed,  that,  nntil  the  lease  shonld  be  granted,  the  plaintiff,  his  executors,  Ac,  should 
btrcthe  samo  powers  and  remedies  for  recovering  and  enforcing  payment  of  the  rent  and  per- 
fonssDce  of  the  covenants  as  Ailly  as  if  the  lease  had  been  actually  granted :  the  repairs  to  be 
completed  by  a  given  day."  Then  followed  this  proviso, — <*  Provided  always,  that,  if  the 
rent  ilionld  be  in  arrear,  Ac,  or  if  B  ,  his  executors,  Ac,  shonld  make  default  in  the  observance 
aid  performance  of  the  covenants  and  conditions  on  his  or  their  part  herein  contained,  then 
tad  Id  either  of  the  said  cases  it  shall  be  lawful  for  the  said  B.,  his  execntors,  Ac,  to  enter  the 
mi  premises,  Ac,  and  the  same  to  have  again  and  enjoy  as  in  his  or  their  former  estate,  and 
tbe  said  B.  and  all  other  occupiers  thereof  thereout  to  remove,  and  thenceforth  these  presents 
ud  everything  herein  contained  shall  cease  and  be  void." 

B.  was  let  into  the  premises,  and  paid  rent.  The  repairs  not  having  been  done  by  the  time 
ifraed  OB : — Held,  that  A.  was  entitled  to  re-enter. 

3.  An  agreement  creating  a  present  demise,  void  as  a  lease  by  the  8  A  9  Vict.  c.  106,  s.  9^ 
B«7  itill  enure  as  an  agreement. 

This  was  an  action  of  ejectment  upon  a  proviso  for  re-entry  con*- 
tained  in  an  agreement  not  under  seal. 

The  agreement,  which  was  dated  the  21st  of  January,  1863,  was 
made  between  the  plaintiff  and  one  Thomas  Green :  and  it  was  ex- 
pressed to  be  made  in  consideration  of  the  rents  and  covenants  to  be 
reserved  and  contained  in  the  lease  agreed  to  be  granted,  and  provided 
that,  as  soon  as  the  said  Thomas  Green,  his  executors,  administrators, 
or  assigns,  should  have  executed  certain  specified  repairs,  and  built 
certain  roomys,  the  plaintiff  would  demise  and  lease  the  premises  in 
question  to  him,  his  executors,  administrators,  and  assigns,  from  the 
25th  of  December,  1862,  for  the  term  of  thirty-five  years,  at  the 
yearly  rent  of  Idl:  such  lease  to  contain  certain  specified  covenants 
on  the  part  of  the  lessee  respecting  payment  of  rent  and  other  mat- 
ters, and  all  other  covenants,  provisoes,  and  agreements  usual  and 
proper  to  be  inserted  in  leases  of  a  like  nature,  and  especially  a  proviso 
for  re-entry  on  non-payment  of  rent  or  non-performance  of  any  of  the 
^covenants  to  be  contained  in  the  lease.  And  it  was  further  r«4^oo 
agreed  that  Green,  his  executors,  administrators,  or  assigns,   '- 
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should  do  certain  repairs  and  build  certain  rooms  on  the  premiMS 
before  certain  specified  days, — ^the  repairs  by  Michaelmas,  1868,  and 
the  additional  buildings  by  Michaelmas,  1864.  The  proviso  for  re- 
entry was  as  follows: — 

^'  Provided  always,  that,  if  the  first  payment  of  the  said  rent  be  not 
made  within  one  month  from  the  date  of  this  agreement  as  aforesaid, 
or  if  any  subsequent  payment  of  the  said  yearly  rent  hereby  reserved, 
or  any  part  thereof,  shall  be  unpaid  for  twenty-eight  days  after  the 
same  shall  respectively  become  due,  or  if  the  said  Thomas  Green,  his 
executors,  administrators,  or  assigns,  shall  make  default  in  the  observ- 
ance and  performance  of  the  covenants  and  conditions  on  his  or  their 
part  herein  contained,  then  and  in  either  of  the  said  cases  it  shall  be 
lawful  for  the  said  Henry  Hayne,  his  executors,  administrators,  or 
assigns,  to  enter  the  said  premises,  or  any  part  thereof  in  the  name 
of  the  whole,  and  the  same  to  have  again  and  enjoy  as  in  his  or  th^r 
former  estate,  and  the  said  Thomas  Green  and  all  othei^  occupiers 
thereof  thereout  to  remove,  and  thenceforth  these  presents  and  every- 
thing herein  contained  shall  cease  and  be  void." 

Annexed  to  the  agreement  was  a  schedule  of  the  alterations  and 
repairs  to  be  done  by  Green. 

Green  was  let  in  to  defend. 

At  the  trial  before  Erie,  G.  J.,  at  the  sittings  in  Middlesex  after  last 
Michaelmas  Term,  it  was  proved  that  the  defendant  had  failed  to  per- 
form the  stipulated  repairs  by  Michaelmas,  1863 ;  after  which  day 
this  action  was  commenced.  The  defendant  had  been  let  into  posses- 
sion and  had  paid  rent. 

On  the  part  of  the  defendant  it  was  submitted  that  there  was  no 

*4^31  breach  which  entitled  the  plaintiff  to  *re-enter,  inasmuch  as, 

^  the  agreement  not  being  under  seal,  the  terms  "  covenant"  and 

*^  condition"  were  inapplicable  to  the  stipulations  contained  therein, 

but  only  to  the  covenants  to  be  contained  in  the  future  lease. 

A  verdict  having  been  taken  for  the  plaintiff,  subject  to  leave 
reserved  to  the  defendant  to  move  to  enter  a  nonsuit, 

O^Malley,  Q.  C.,  in  Hilary  Term  last,  obtained  |i  rule  nisi  accord- 
ingly.— He  submitted  that  the  clause  of  re-entry  applied  only  to  a 
breach  of  any  of  the  covenants  to  be  contained  in  the  contemplated 
lease,  and  that  the  tenant  having  entered  and  paid  rent,  he  became 
tenant  from  year  to  year  upon  the  terms  of  the  agreement  so  far  as 
they  were  applicable  to  that  description  of  tenancy^  and  consequently 
was  entitled  to  a  six  months'  notice  to  quit. 

W.  Q.  Harrison  now  showed  cause. — The  plaintiff  clearly  had  a 
right  of  re-entry  under  the  agreement,  though  no  lease  was  ever 
granted.  A  condition  may  be  created  without  deed.  [Willss,  J. — 
What  part  of  the  agreement  do  you  rely  on  as  giving  you  a  right  of 
re-entry  ?]  The  stipulation  that,  until  the  lease  should  be  granted, 
the  plaintiff,  his  executors,  &c.,  should  have  the  same  powers  and 
remedies  for  enforcing  the  performance  of  the  covenants  as  fully  as 
if  the  lease  had  been  actually  granted.  [Willss,  J. — The  lease 
would  say  nothing  about  the  preliminaries.]  Then  there  is  the  pro- 
viso, that,  if  Green,  his  executors,  &c.,  shall  make  default  io  the 
observance  and  performance  of  the  covenants  and  conditions  on  his 
or  their  part  herein  contained,  it  should  be  lawful  for  the  landlord^  his 
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execators,  &c.,  to  reenter,  &c.  [Willks,  J. — That  is  such  a  proviso 
as  is  usually  inserted  in  building  ^agreements :  see  The  Mar-  r*49J 
quis  of  Camden  v.  Batterbury,  6  C.  B.  N.  S.  808  (E.  C.  L.  R.  L  ^^ 
vol.  94).]  The  words  "covenants"  and  "conditions"  do  not  mean 
covenants  under  seal,  or  conditions  in  the  strict  legal  sense  of  the 
term,  but  merely  the  stipulations  which  the  party  has  bound  himself 
bjr.  Suppose  it  means  condition  in  the  strict  sense:  no  particular 
form  of  words  is  necessary  to  make  a  covenant  or  a  condition. 

O^Matley,  Q.  C,  and  H.  «/*.  HadgBon,  in  support  of  the  rule. — A 
condition  creating  a  forfeiture  is  to  be  construed  with  the  greatest 
possible  strictness.  This  instrument  was  void  as  a  lease,  by  the  8  & 
9  Vict.  c.  106,  s.  3,  not  being  under  seal.  The  formal  lease  was  not 
to  be  granted  until  the  repairs  were  done:  and,  the  party  having  been 
let  in,  and  having  paid  rent,  he  became  tenant  from  year  to  year,  sub- 
ject to  the  terms  so  far  as  they  are  applicable  to  such  a  tenancy.  The 
Eroviso  for  re-entry  was  only  intenaed  to  apply  in  the  event  of  a 
reach  of  any  of  the  covenants  which  were  to  be  contained  in  the 
lea9e.  But  the  failure  to  complete  the  repairs  by  the  stipulated  time 
was  not  one  of  those  covenants.  The  engagement  to  do  the  repairs 
is  not  a  covenant,  properly  so  called  :  it  was  something  preliminary. 
Id  Shepherd's  Touchstone,  p.  160,  it  is  said:  "A  covenant  is  the 
agreement  or  consent  of  two  or  more  by  deed  in  writing  sealed  and 
delivered,  whereby  either  or  one  of  the  parties  doth  promise  to  the 
other  that  something  is  done  already  or  shall  be  done  afterwards: 
and  he  that  makes  the  covenant  is  called  the  covenantor,  and  he  to 
whom  it  is  made  the  covenantee."  Nor  is  the  stipulation  to  do  the 
repairs  in  the  nature  of  a  "condition."  [Btlss,  J. — Why  may  not 
"condition"  mean  "stipulation  7" (a)]  The  *Marquis  of  Cam-  c^ao^ 
den  V.  Batterbury  was  a  very  peculiar  case.  There,  great  '- 
pains  were  taken  by  the  parties  to  exclude  the  creation  of  a  tenancy 
in  the  meantime.  Here,  a  tenancy  to  commence  immediately  i^ 
expressly  stipulated  for.  The  plaintiflTs  proper  remedy  for  the 
breach  of  Oreen's  engagement  was  by  an  action,  or  possibly  by  putting 
an  end  to  the  tenancy  by  a  six  months'  notice  to  quit. 

WiLLSS,  J.{b) — I  am  of  opinion  that  this  rule  should  be  discharged. 
This  is  an  action  of  ejectment  brought  for  the  purpose  of  recoveri  ng 
possession  of  land  which  it  was  proposed  should  be  let  by  the  plaintiff 
to  Oreen.  There  was  a  building  upon  the  land.  It  should  seem,  that, 
at  the  time  the  agreement  was  made,  this  building  needed  repairs ; 
and  these  were  to  be  done  by  Green  as  part  of  the  conditions  upon 
which  the  lease  was  to  be  granted.  So,  of  the  enlarging  of  the  house. 
The  agreement  was  dated  in  January,  1863.  The  lease  was  to  date 
from  Michaelmas,  1862,  from  which  day  rent  was  to  be  payable.  It 
was  further  stipulated  that  the  repairs  were  to  be  done  by  Michael- 
mas, 1863,  and  that,  if  they  were  not  done  by  that  time,  Green  was 
not  to  have  a  lease.  It  was  further  stipulated  that  the  additions  to 
the  premises  were  to  be  made  by  Michaelmas,  1864,  and  that,  if  they 
were  not  so  done,  no  lease  was  to  be  granted. '  Now,  one  of  the  condi- 
tions upon  which  Green  was  to  have  a  lease  of  the  premises,  was,  that 
the  repairs  should  be  done  by  Michaelmas,  1863.    The  repairs  were 

(a)  8«6  Shaw  «.  Coffin,  14  C.  B.  N.  S.  372  (B.  C.  L.  R.  toI.  108). 
(6)  Brio,  C.  J.,  WM  At  th«  Court  of  Criminal  ApptaL 
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not  done;  and  Michaelmas,  1868,  went  bj  before  this  action  was 
brought.  Some  stress  has  been  laid  upon  that  part  of  the  agreement 
which  stipulates  for  a  lease  to  be  granted  on  the  repairs  being  done: 
but  it  is  unnecessary  to  say  what  construction  the  court  would  pat 

*4.9ft1  *''P^^  ^^*^  P**"^  ^^  ^^®  agreement  if  the  question  were  before 
^  us,  because  the  repairs  were  not  done.  Unquestionably,  the 
event  on  which  the  lease  was  to  be  granted  did  not  happen.  If  we 
look  at  the  case  apart  from  the  agreement,  the  proper  conclusion  is, 
that  the  landlord  is  to  have  his  land  again.  But  we  must  look  at  the 
terms  of  the  agreement.  Now,  the  agreement  provides  for  the  event 
which  has  happened^  in  these  terms : — Provided  always,  that,  if  the 
rent  shall  be  unpaid,  &c.,  ''  or  if  the  said  Thomas  Grreen,  his  executors, 
&c.,  shall  make  default  in  the  observance  and  performance  of  the 
covenants  and  conditions  on  his  or  their  part  herein  contained,  then 
and  in  either  of  the  said  cases  it  shall  be  lawful  for  the  said  Henry 
Hayne,  his  executors,  &c.,  to  enter  the  said  premises,  &c.,  and  the  same 
to  have  again  and  enjoy  as  in  his  or  their  former  estate,  and  the  said 
Thomas  Green  and  all  other  occupiers  thereof  thereout  to  remove, 
and  thenceforth  these  presents  and  everything  herein  contained  shall 
cease  and  be  void."  I  apprehend  that  merely  provides  for  a  re-entry 
by  the  landlord  in  case  the  agreement  to  do  the  repairs  by  Michael- 
mas, 1868,  should  be  broken,  as  it  has  been.  It  is  urged  that  the 
word  "covenant"  is  inapplicable  to  anything  but  an  instrument  under 
seal.  It  is  true  that  the  word  in  strictness  does  not  apply  otherwise 
than  to  such  agreements  as  are  executed  under  the  solemnity  of  a 
seal.  But  in  common  parlance,  it  is  applied  to  any  agreement  whether 
under  seal  or  not:  see  the  several  Dictionaries.(a)  There  is  no  cove- 
itAOTi  n^ii^  properly  so  called,  *in  this  agreement.  The  covenants  to 
■*  be  contained  in  the  proposed  lease  had  been  previously  pro- 
vided for.  Therefore,  to  say  that  the  word  '*  covenants"  here  cannot 
apply  to  the  stipulations  contained  in  this  agreement,  is  to  say  that 
the  word  cannot  have  any  sense  at  all.  But  we  are  bound  so  to  con- 
strue the  instrument  as  to  give  if  possible  effect  to  every  word  con- 
tained in  it  Neither  does  the  word  "condition"  necessarily  apply  to 
a  condition  under  seal.  In  Comyn's  Digest,  Condition,  where  the  sub- 
ject of  conditions  properly  so  called  is  discussed,  a  case  is  put  in 
which  no  condition  under  seal  exists.  It  is  unnecessary,  however,  to 
discuss  that,  because  any  event  on  the  happening  of  which  another 
event  is  to  take  place  is  a  condition.  "  I  sell  you  my  horse  for  10/." 
makes  the  payment  of  the  10/.  as  much  a  condition  as  if  it  were  con- 
tained in  an  instrument  under  seal.  Here,  the  doing  the  repairs  by 
the  day  stipulated  was  clearly  a  condition ;  and  the  not  doing  them 
was  a  breach  of  that  condition  and  a  forfeiture  of  the  party's  right  to 
hold  under  the  agreement.  To  hold  that  the  landlord  was  bound  to 
give  a  six  months'  notice,  would  be  most  unjust.  The  tenant  has  not 
complied  with  the  terms  upon  which  alone  the  landlord  consented  to 

(a)  la  Kicbardaon,  "  to  coTenmit''  is  tbua  defined, — "  To  agree,  to  coatraet,  to  entor  into  an 
agreement,  compact,  or  contract."  In  Johnson,  a  "eoTenant"  is  explained  to  mean  *'a  con- 
tract or  stipulation."  But  the  better  definition  is  giTea  in  Webster, — "  A  mntaal  ooaseat  or 
agreement  of  two  or  more  persons  to  do  or  to  forbear  some  act  or  thing ;  a  contract ;  atipola- 
tion.  A  covenant  is  created  bj  deed  in  writing,  sealed  and  ezecoted ;  or  it  mmj  be  implied  in 
the  contract." 
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let  him  hold  the  premises;  and  the  latter  was  justified  in  taking  ad- 
vantage of  the  forfeiture. 

Byles,  J. — I  am  of  the  same  opinion.  I  apprehend  it  is  a  sovereign 
rule  in  the  construction  of  all  written  documents,  to  give  effect  to  the 
intention  of  the  parties  as  expressed  in  the  instrument  itself,  and  to 
give  effect  if  possible  to  every  word,  or  at  all  events  to  every  pro- 
viiiioD.  It  is  plain  that  the  landlord  meant  *to  have  the  r^^oo 
security  of  the  land  for  the  performance  of  the  stipulations  '- 
contained  in  the  agreement.  It  is  true  there  is  no  covenant  or  condi- 
tion, strictly  so  called,  to  which  the  proviso  for  re-entry  can  apply. 
What,  then,  are  we  to  do?  Are  we  to  defeat  the  just  intention  of  the 
parties  by  a  rigid  application  of  the  rules  of  law  ?  The  case  seems 
to  fall  very  much  within  the  quaint  expressions  of  Lord  Hobart  in 
The  Earl  of  Clanrickard's  Case,  Hob.  277,  where  that  very  learned 
judge  says, — "  I  do  exceedingly  commend  the  judges  that  are  curious 
and  almost  subtle,  astuti  (which  is  the  word  used  in  the  Proverbs  of 
Solomon  in  a  good  sense  when  it  is  to  a  good  end),  to  invent  reasons 
and  means  to  make  acts  according  to  the  just  intent  of  the  parties, 
and  to  avoid  wrong  and  injury  which  by  rigid  rules  might  be  wrought 
out  of  the  act."  That  being  so,  we  are  to  be  astute,  if  necessary,  to 
pat  sQch  a  construction  upon  the  words  "  covenants"  and  "conditions" 
as  will  best  give  effect  to  and  carry  out  the  intention  of  the  parties  to 
this  agreement.  All  we  do  is  to  construe  this  to  be  an  executory 
agreement,  and  to  give  the  construction  to  the  word  covenant  which 
it  has  received  in  many  documents  in  ancient  as  well  as  in  more 
modern  times, — even  so  early  as  the  celebrated  covenant  touching  the 
thirty  pieces  of  silver.  If  we  do  not  so  read  the  word,  it  becomes 
wholly  inoperative.  As  ta  the  word  "condition,"  I  am  not  quite  so 
clear.  But,  if  necessary,  I  should  feel  no  difficulty  in  putting  the 
same  sense  upon  it  that  I  am  disposed  to  put  on  the  word  **  covenant." 

Keating,  J. — I  am  of  the  same  opinion:  and  I  feel  that  I  cannot 
add  anything  to  the  reasons  which  have  been  given  by  my  two  learned 
Brothers.  Rule  discharged. 

*  Hodgson^  in  case  it  should  be  found  necessary,  prayed  leave  r«429 
to  appeal.  '- 

Harrison. — The  point  was  not  reserved  absolutely,  but  only  if  the 
court  should  think  it  a  case  in  which  leave  ought  to  have  been 
reserved. 

Hodgson. — The  meaning  of  that  obviously  is,  that  the  unsuccessful 
party  shall  not  appeal  as  of  right,  unless  the  court  see  fit  to  grant  a 
rale, 

WiLLES,  J. — If  we  have  power  to  stay  further  litigation  by  declin- 
ing to  grant  leave  to  appeal,  we  will  certainly  do  so.  We  will,  how- 
ever, confer  with  the  Chief  Justice  upon  it  before  deciding. 

On  a  subsequent  day,  Willes,  J.,  intimated  that  the  Chief  Justice 
concurred  with  the  rest  of  the  court  in  thinking  that  the  case  was  not 
one  in  which  leave  should  be  given  to  appeal. 

Leave  to  appeal  refu8ed.(a) 

(a)  Tbis  qa»lifi«d  aort  of  leare  to  more  has  been  productive  of  macb  mlsobief :  aod  od  on« 
o«easio«  the  Chief  Jastioe  intimated  bis  dilapprobation  of  the  practice.  Suppose  the  rule  had 
been  made  ah»olnte,  would  tbe  plaintiff  have  been  deprived  of  Ai«  right  to  appeal? 

A  DOtiee  of  appeal  baa  been  lodged  with  the  Masters. 
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*A<im   *0AMERON  v.  THE  CHARING  CROSS  RAILWAY  COM- 
J  PANY.    Mayi. 

BOURHILL  V.  SAME. 

1.  Held, — ^npon  the  authority  of  CbamberUin  v.  The  West  End  of  London  and  Cryttal 
Palace  Railway  Company,  2  Beat  A  Smith  605  (in  error,  617),  and  Senior  «.  The  MetropoliUn 
Railway  Company,  2  Hnrlat  A  Colt.  258, — that  loaa  of  trade  occasioned  by  the  obatraetion  of 
a  passage  leading  to  a  thoroughfare  in  which  the  claimant's  shop  is  situate,  whereby  eust^men 
were  prevented  from  coming  there,  is  a  particular  damage  in  respect  of  which  the  party  is  en- 
titled to  compensation  under  the  Lands  Clauses  Consolidation  Act,  1845. 

2.  Held,  also,  that  "  the  nature  of  the  interest  in  such  lands,  in  respect  of  which  the  party 
claims  compensation"  is  sufficiently  described  in  such  a  notice  aa  the  following, — *'  I,  A.  B.,  do 
hereby  give  yon  notice  that  I  am  tht  ocettpitr  of  a  dwelling-house,  bake-house,  and  shop,  situ- 
ate, Ac,  and  which  said  premises  are  used  by  me  for  carrying  on  therein  my  business  as  a 
baker,  and  that  you  have  during  and  in  consequence  of  the  construction  of,  Ac,  injariou«ly 
affected  mj  said  dwelling-house,  bake-house,  and  shop,  and  occasioned  loss  and  damage  to  me 
in  my  business,  by  the  blocking  up  the  passage,*'  Ac.  (a  public  way),  "  and  thereby  preventing 
the  passing  of  customers  to  my  said  bake-house  and  shop,  and  causing  a  great  diminution  ia 
my  business :  and  I  give  yon  notice  that  I  claim  800^."  Ac. ;  and  that  it  was  not  neeesaary  to 
go  on  to  describe  the  precise  legal  interest  which  the  claimant  had  in  the  premises,  whether  as 
leaseholder,  tenant  from  year  to  year,  Ac,  Ac 

These  were  actions  brought  by  the  plaintifTs  respectively  to  recover 
damages  from  the  Charing  Cross  Railway  Company  under  the  68th 
section  of  the  Lands  Clauses  Consolidation  Act,  1846  (8  &  9  Vict.  c. 
18),  for  injuries  sustained  by  them  in  their  trade  of  bakers,  by  reason 
of  the  obstruction  by  the  company  in  the  course  of  the  construction 
of  their  station  at  Charing  Cross  of  a  public  passage  leading  from 
Duke  Street,  Adelphi,  through  the  market  formerly  called  Hanger- 
ford  Market,  and  Craven  Street,  to  Northumberland  Street,  Strand, 
and  thence  to  Scotland  Yard  and  Whitehall  Place.  The  place  of 
business  of  the  first-named  plaintiff  was  in  Duke  Street;  that  of  the 
other  plaintiff  in  Northumberland  Street.  Their  complaint  was,  the 
loss  of  business  from  casual  customers  who  but  for  the  stoppage  of 
the  passage  in  question  would  have  passed  that  way,  having  been 
wholly  prevented  from  so  doing  from  the  22d  of  September,  1862, 
until  the  28d  of  October,  1863,  when  a  new,  and  as  was  alleged,  a 
less  commodious  passage  was  opened  by  the  defendants  in  substitution 
for  the  former  one. 

Each  of  the  plaintifib  bad  prior  to  the  bringing  of  his  action  given 
*4311  ^^^  company  a  notice,  pursuant  to  the  *68tb  section  of  the 
^  Lands  Clauses  Consolidation  Act,  1845,(a)  in  the  following 
form : — 

(a)  Which  enacts,  that,  **  If  any  party  shall  be  entitled  to  any  compensation  in  reepect  of 
any  lands,  or  of  any  interest  therein,  which  shall  have  been  taken  for  or  iigurioualy  affected 
by  the  execution  of  the  works,  and  for  which  the  promoters  of  the  undertaking  shall  not  have 
made  satisfaction  under  the  provisions  of  this  or  the  special  act,  or  any  act  incorporated  there- 
with, and  if  the  compensation  claimed  in  such  case  shall  exceed  the  sum  of  50^.,  such  paity 
may  have  the  same  settled  either  by  arbitration  or  by  the  verdict  of  a  jury  as  he  shall  think 
fit ;  and  if  aaoh  party  deaire  to  have  the  same  setUed  by  arbitration,  it  shall  be  lawful  for  him 
to  give  notice  in  writing  to  the  promoters  of  the  undertaking  of  such  his  desire,  stating  in  such 
notice  lAe  natmrt  of  lAe  inUrft  in  tueh  landt  in  rttptet  of  which  he  claim9  compenBation^  and 
the  amount  of  the  compensation  so  claimed  therein ;  and,  unless  the  promoters  of  the  under- 
taking* be  willing  to  pay  the  amount  of  compensation  so  claimed,  and  shall  enter  into  a  writ- 
tan  agreement  for  that  purpose  within  twenty-one  days  after  the  receipt  of  any  such  notice 
firom  any  party  so  entitled,  the  same  shall  be  settled  by  arbitration  in  the  manner  herein  pro- 
vided ;  or,  if  the  party  so  entitled  as  aforesaid  desire  to  have  such  question  of  eompenaataoa 
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'*I  the  undersigned  Charles  Cameron,  do  hereby  give  you  notice 
that  I  am  the  occupier  of  a  dwelling-house,  bake-house,  and  shop, 
situate  and  being  No.  16,  *Duke  Street,  Adelphi,  in  the  parish  r^^or 
of  St.  Martin-in-the-Fields,  in  the  county  of  Middlesex,  and  ^ 
which  said  premises  are  used  by  me  for  carrying  on  therein  my  busi- 
ness as  a  baker,  and  that  you  have  during  and  in  consequence  of  the 
construction  of  the  railway  called  *  The  Charing  Cross  Railway/  and 
other  the  works  authorized  by  the  Charing  Cross  Railway  Act,  1859 
(22  k  23  Vict.  c.  Ixxxi.),  injuriously  affected  my  said  dwelling-house, 
bake-house,  and  shop,  and  occasioned  loss  and  damage  to  me  in  my 
business,  by  the  blocking  up  the  passage  or  footway  leading  from 
Duke  Streety  Adelphi,  into  and  through  Hungerford  Market,  and  the 
passage  or  footway  leading  from  Hungerford  Market  to  Craven  Street 
and  Northumberland  Street  (being  some  or  one  of  the  roads  or 
accesses  to  Duke  Street  aforesaid),  and  thereby  preventing  the  passing 
of  customers  to  my  said  bake-house  and  shop,  and  causing  a  great 
diminution  in  my  business;  and  I  give  you  notice  that  I  claim  the 
sum  of  3002.  as  the  compensation  to  be  paid  to  me  for  the  loss  and 
damage  which  I  have  already  sustained  and  which  I  shall  sustain, 
and  the  damage  and.  injury  done  to  my  said  dwelling-house,  bake- 
house, and  shop  by  the  making  of  the  said  railway  and  the  execution 
of  the  works  thereof,  and  that,  in  case  you  the  said  company  shall 
dispate  the  said  claim  for  compensation,  it  is  my  desire  to  have  the 
amount  of  such  compensation  settled  by  a  jury  in  the  manner  men- 
tioned in  and  according  to  the  Lands  Clauses  Consolidation  Act,  1845. 
Dated  this  19th  day  of  October.  1863." 

The  company  having  failed  to  issue  their  warrants  to  the  sheriff  to 
summon  juries  to  assess  the  compensation  within  the  twenty-one  days 
limited  by  the  statute,  these  actions  were  brought 

The  declaration  in  the  first  action  was  as  follows: — 

That  the  defendants  are  the  company  incorporated  *by  the  r»^QQ 
Charing  Cross  Railway  Act,  1859  (22  &  23  Vict.  c.  Ixxxi.),  and,  ■■  ^^^ 
the  plaintiff  being  a  party  entitled  to  compensation  in  respect  of  an 
interest  in  certain  tenements,  being  a  dwelling-house,  bake-house,  and 
shop  which  were  injuriously  affected  by  the  execution  of  the  works 
bj  the  said  act  authorized  to  be  erected,  and  for  which  the  defendants, 
who  were  and  are  the  parties  empowered  to  execute  the  said  works, 
had  not  made  satisfaction  to  the  plaintiff  under  the  provisions  of  the 
Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  18),  or  of  the 
said  act  in  the  first  part  of  the  declaration  mentioned,  or  of  any  act 
incorporated  therewith;  and  the  compensation  claimed  by  the  plain- 
tiff in  respect  of  his  interest  in  the  said  tenements  exceeding  the  sum 
oioOL,  and  the  plaintiff  desiring  to  have  the  question  of  the  said  com- 
pensation settled  by  a  jury,  gave  notice  in  writing  of  such  his  desire 
to  the  defendants,  stating  in  the  said  notice  the  nature  of  his  interest  in 

KttUd  bj  a  jarj,  it  shall  b«  lawful  for  him  to  give  notice  in  writing  of  snch  hif  detire-to  the 
pronoten  of  the  nndertaliing,  stating  suoh  particulars  as  aforesaid ;  and,  unless  the  promo- 
ters of  tha  undertaking  be  willing  to  pay  the  amount  of  compensation  so  claimed,  and  enter 
into  a  written  agreement  for  that  purpose,  they  shall  within  twenty-one  days  after  the  receipt 
ef  iueh  Botiee  issue  their  warrant  to  the  sheriff  to  summon  a  Jury  for  settling  the  same,  in 
the  manner  herein  provided ;  and,  in  default  thereof,  they  shall  be  liable  lo  pay  to  the  party 
■0  entitled  a*  aforesaid  the  amount  of  compensation  so  claimed,  and  the  same  may  be  recovered 
by  him,  with  eoats,  by  action  in  any  of  the  superior  courts." 
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the  said  tenements  in  respect  of  which  he  claimed  compensation^  and  the 
amount  of  compensation  so  claimed  by  him  therein,  to  wit,  3002.;  and 
the  defendants  were  not  willing  to  pay  the  amount  of  compensation  so 
claimed,  nor  did  they  enter  into  a  written  agreement  for  that  purpose, 
nor  did  they,  within  twenty -one  days  after  the  receipt  by  them  of  the 
said  notice,  issue  their  warrant  to  the  sheriflf  to  summon  a  jury  for 
settling  the  same,  in  the  manner  provided  in  the  Lands  Glauses  Con- 
solidation Act,  1845,  but  made  default  in  so  doing;  and  by  reason  of 
such  default,  and  by  force  of  the  statute  in  such  case  made  and  pro- 
vided, the  defendants  became  and  are  liable  to  pay  to  the  plaintiff, 
being  so  entitled  as  aforesaid,  the  amount  of  compensation  so  claimed 
by  him  as  aforesaid ;  and  all  conditions  were  fulfilled,  and  all  things 
were  done  and  happened,  and  all  times  elapsed,  necessary  to  entitle 
*4S41  *^®  plaintiff  to  maintain  this  action  to  recover  *the  last-men- 
-*  tioned  sum  from  the  defendants :  yet  the  defendants  had  not 
paid  the  said  amount  of  compensation  to  the  plaintiff:  claim  3001 

The  defendants  pleaded, — first,  that  the  plaintiff*  did  not  give  the 
defendants  such  notice  as  in  the  declaration  alleged, — secondly,  that 
the  said  dwelling-house,  bake-house,  and  shop  were  not,  nor  was  either 
of  them,  or  any  part  thereof,  respectively,  or  the  plaintiff's  interest 
therein,  or  in  any  part  thereof  respectively,  injuriously  affected 
within  the  meaning  of  the  said  acts  of  parliament,  nor  was  nor  is  the 
plaintiff  entitled  to  compensation  under  the  provisions  of  the  said  acts 
of  parliament,  in  respect  of  the  same  having  been  so  injuriously 
affected.     Issue  thereon. 

The  causes  were  tried  before  Erie,  0.  J.,  at  the  sittings  at  Westmin- 
ster after  Hilary  Term.  The  plaintiffs  rested  their  claim  for  compen- 
sation upon  the  loss  of  customers  during  the  period  of  the  stoppage 
of  the  passage  for  the  construction  of  the  company's  works.  • 

On  the  part  of  the  defendants  it  was  submitted  that  that  was  not  a 
head  of  damage  for  which  the  Lands  Clauses  Consolidation  Act,  1845, 
gave  the  claimants  a  right  to  compensation,  but  that  the  statute  only 
applied  to  a  case  where  an  actual  injury  was  done  to  land, — in  its 
widest  sense;  that  the  work  complained  of  was  done  under  the  antbo- 
*4S51  ^^^^  ^^  ^^^  special  act; (a)  *and  that  the  notice  was  not  suffi- 
-'  ciently  specific  to  enable  the  company  to  estimate  the  amount 
of  injury  sustained  by  the  claimants. 

It  appeared  that  Cameron  held  his  premises  under  a  lease  for 
twenty-one  years,  of  which  twelve  were  unexpired,  and  Bourhill  for 
a  shorter  period. 

His  Lordship  overruled  the  objections,  but  reserved  leave  to  the 
defendants  to  move  to  enter  a  nonsuit,  with  an  understanding  that 
they  were  not  to  appeal  unless  the  court  should  think  the  case  a  fit 
one  for  an  appeal. 

(a)  22  A  23  Viol,  e.  Ixxxi.,  a.  xctH,  which  enaota  thai  "the  eompanj  shall,  before  opening 
their  line  for  public  traffic,  eonatruct  a  good  and  convenient  footway  not  leas  than  twenty  feet 
in  width,  in  a  tunnel  of  which  the  crown  of  the  arch  shall  not  be  leas  than  16  feet  from  the 
ground,  such  footway  and  tunnel  to  extend  from  the  point  at  which  the  works  of  the  compaay 
may  intersect  the  passage  or  footway  now  leading  from  Northumberland  Street  and  Cravea 
Street,  Strand,  into  Hungerford  Market,  both  in  the  county  of  Middlesex,  to  the  point  at  which 
the  works  of  the  company  may  intersect  the  passsge  or  footway  leading  from  Hungerford  Mar> 
ket  to  Duke  Street,  Adelphi,  or  to  such  other  point  as  may  be  approred  in  writing  by  the  eom- 
missioners  of  woods  and  forests,  Ac. 
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A  verdict  was  thereupon  taken  for  Cameron  for  SOOZ.,  and  for  Boar- 
hill  for  100/. 

Lmh,  Q.  C,  on  a  former  day  in  this  term,  obtained  a  rule  to  enter  a 
nonsuit,  on  the  grounds, — ^' first,  that  the  plaintiff  was  not  entitled  to 
compensation  for  loss  of  trade, — secondly,  that  the  notice  was  insuffi- 
cient, in  not  sufficiently  stating  the  nature  of  the  plaintiffs^  interest  in 
the  premises."  He  referred  to  Wilks  v.  The  Hungerford  Market 
Company.  2  N.  C.  281,  4  Scott  446. 

Oiffard  and  Maclachlan  now  showed  cause. — Two  points  were  re- 
served,— first,  whether  this  was  a  case  for  compensation  under  the 
6dth  section  of  the  Lands  Glauses  Consolidation  Act,  1845, — secondly, 
whether  the  notice  sufficiently  described  the  nature  of  the  interest  in 
respect  of  which  the  compensation  was  claimed.  The  first  point  has 
already  been  set  at  rest,  so  far  at  least  as  this  court  is  concerned,  by  a 
case  in  the  Court  of  Queen's  Bench  and  Exchequer  Chamber,  of 
Chamberlain  v.  The  West  End  of  London  and  Crystal  Palace  Railway, 
2  Best  &  Smith  605,  617  (E.  C.  L.  R.  vol.  110),  *and  another  p,^og 
in  the  Exchequer,  of  Senior  v.  The  Metropolitan  Railway  '- 
Company,  2  Hurlst.  &  Colt.  258,  which  have  been  followed  by  a  still 
more  recent  one  of  Bickett  v.  The  Metropolitan  Railway  Company, 
which  wns  decided  in  the  Court  of  Queen's  Bench  in  the  course  of  the 
present  term.  In  Chamberlain  v.  The  West  End  of  London  and 
Crystal  Palace  Railway  Company,  the  declaration  stated  that  the  de- 
fendantSy  a  railway  company,  under  the  powers  of  their  act,  took  for 
the  purposes  of  their  railway  a  portion  of  a  highway  from  London  to 
Wandsworth,  and  constructed  the  railway  across  it,  and  a  deviation 
road  and  bridge  over  the  railway,  and  by  the  execution  of  the  rail- 
way and  works  houses  of  the  plaintiff  were  injuriously  affected;  and 
set  out  proceedings  in  an  arbitration  under  the  Lands  Clauses  Consoli- 
dation Act,  1845,  by  which  the  umpire  appointed  by  the  arbitrators 
awarded  compensation  to  the  plaintiff.  Plea,  setting  out  the  form  of 
the  appointment  of  the  arbitrator  on  the  part  of  the  defendants,  and 
the  award  which  recited  the  notice  of  the  plaintiff  to  the  defendants 
that,  by  the  execution  of  the  railway  and  works,  they  had  injuriously 
affected  certain  houses  of  which  the  plaintiff  was  lessee,  being  four 
houses  on  the  highway,  and  eight  other  houses  which,  at  the  time  of 
the  execution  of  the  works,  were  in  the  course  of  erection  for  the  pur- 
pose of  being  used  as  dwelling-houses,  fronting  a  new  road  running  at 
right  angles  to  the  highway,  and  found,  that,  by  reason  of  the  obstruc- 
tion of  the  highway,  by  the  construction  of  the  railway  across  the 
same,  the  access  to  the  houses  of  the  plaintiff  was,  notwithstanding  the 
substitution  of  the  deviation  road,  rendered  less  convenient  for  the 
occupiers,  and  many  persons  would  be  prevented  from  passing  the 
^me,  and  the  houses  had  thereby  been  rendered  less  suitable  for 
being  used  and  occupied  as  shops,  and  the  value  of  the  houses  had 
*been  greatly  diminished.  On  demurrer,  the  Court  of  Queen's  r#4q^ 
Bench  held, — and  their  decision  was  affirmed  by  the  Exchequer  '-  ' 
Chamber, — that  the  houses  of  the  plaintiff  were  injuriously  affected 
within  the  Lands  Clauses  Consolidation  Act,  1845,  s.  68,  and  the 
Railways  Clauses  Consolidation  Act,  1845,  s.  6,.  and  therefore  the 
plaintiff  was  entitled  to  compensation.  And  in  Senior  v.  The  Metro- 
poliun  Railway  Company,  2  Hurlst.  &  Colt.  258,  it  was  held  by  the 
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Court  of  Exchequer  that  loss  of  trade  occasioned  by  the  obstruction 

of  a  highway  during  the  execution  of  the  works  of  a  railway  com- 
pany, is  an  injurious  affecting  of  the  tradesman's  interest  in  his 
premises,  which  entitles  him  to  compensation  under  s.  68  of  the  Lands 
Clauses  Consolidation  Act,  1845.  Pollock,  C.  B.,  there  says:  '^Loss 
of  trade  is  loss  of  goodwill ;  and  goodwill  is  part  of  the  value  of  the 
plaintiffs  interest  in  the  premises:  and  it  is  sufficient  to  say  that  loss 
of  trade  is  an  injury  to  the  value  of  the  land  itself,  and  therefore  the 
subject  of  compensation  under  the  Lands  Clauses  Consolidation  Act*' 
And  Bramwell,  B.,  said:  "In  the  first  place,  I  think  this  case  is 
decided  by  the  case  of  Chamberlain  v.  The  West  End  of  London  and 
Crystal  Palace  Railway  Company.  Secondly,  I  think  it  is  decided  by 
what  I  have  always  understood  to  be  the  principle  of  these  cases, 
that,  where  premises  are  damaged  under  such  circumstances  that,  bat 
for  the  parliamentary  powers,  an  action  would  be  maintainable  against 
the  company,  the  party  interested  in  the  premises  is  entitled  to  com- 
pensation under  the  Lands  Clauses  Consolidation  Act.  It  seems  to 
me  that  it  is  an  injurious  affecting  of  the  premises  to  obstruct  the 
access  to  them  so  that  the  business  there  carried  on  cannot  be  carried 
on  so  profitably.  Therefore,  both  on  principle  and  authority,  I  think 
the  plaintiff  is  entitled  to  recover."  Then,  what  is  the  principle  upon 
♦it^ftl   ^^^^'^  *compensation  in  these  cases  is  to  be  awarded?     The 

-'  injurious  afTecting  complained  of,  is,  that,  by  means  of  the 
stoppage  of  the  way  described  in  the  notice  and  in  the  declaration,  the 
access  of  customers  to  the  plaintiff's  shop  was  prevented  and  the 
profits  of  his  trade  diminished.  The  moment  it  is  admitted  that  arti- 
ficial circumstances  constantly  operating  give  to  premises  an  artificial 
and  enhanced  value,  any  unauthorized  act  whereby  that  artificial 
value  is  diminished  or  destroyed  gives  a  cause  of  action,  and  conse- 
quently a  right  to  compensation  under  the  Lands  Clauses  Consolidation 
Act.  In  the  East  and  West  India  Docks  and  Birmingham  Junction 
Railway  Company  v.  Gattke,  3  M'N.  &  G.  155,  it  was  held  that  the 
words  "injuriously  affected,"  in  the  68th  section  of  the  Lands  Clauses 
Consolidation  Act,  1845,  comprehend  cases  of  injury  independent  of 
taking  land,  and  are  not  limited  to  damage  sustained  by  persons 
whose  lands  or  part  of  whose  lands  are  taken,  used,  or  directly  inter- 
fered with :  and  that  the  right  to  compensation  extends  to  and  may 
be  asserted  in  respect  of  consequential  damage.  Lord  Truro,  C, 
there  says  that  ^'  the  rules  of  construction  which  have  been  applied  to 
railway  acts  and  other  acts  of  the  same  nature,  are,  that  they  are  to 
be  liberally  expounded  in  favour  of  the  public,  and  strictly  as  against 
the  company."  In  Glover  v.  The  North  Staffordshire  Railway  Com- 
pany, 16  Q.  B.  912  (E.  C.  L.  R.  vol.  71),  G.  was  owner  of  land  apper- 
taining to  which  was  a  right  of  way  over  a  road.  A  railway  company, 
under  the  provisions  of  their  act,  constructed  a  railway  crossing  the 
road  on  a  level,  and  erected  gates  on  the  road  at  each  side  of  the  rail- 
way, which  were  kept  locked,  under  the  provisions  of  the  act,  the 
servant  of  the  company  (who  resided  between  one  and  two  hundred 
yards  of  the  gate)  keeping  a  key,  and  G.  also  having  a  key.  From 
^AOQ^  the  nature  of  the  ground,  a  person  ^crossing  the  railway  by 

•J  the  road  would  not  see  a  train  coming  in  one  direction  till  it 
was  at  a  distance  ordinarily  passed  in  seventeen  seconds.    G.  claimed 
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from  the  company  more  than  50Z.,  on  the  ground  that  his  land  was 
'^injorionsly  affected,"  and  required  them,  in  case  they  did  not  pay, 
to  issue  a  warrant  for  a  jury  in  twenty-one  days.  The  company  not 
having  paid  or  issued  their  warrant,  the  defendant  brought  debt  for 
the  amount  claimed ;  and  issue  was  joined  on  a  traverse  of  the  allega- 
tion that  the  land  was  injuriously  affected.  The  jury  found  the  above 
facts  specially,  and  also  that  the  land  was  depreciated  in  value:  and 
the  court  held  that  the  plaintiff  was  entitled  to  recover.(a)  In  the 
case  of  Re  Penny  and  The  South  Eastern  Railway  Company,  7  Ellis 
k  B.  660  (E.  C.  L.  R.  vol.  90),  the  Court  of  Queen's  Bench  intimated  an 
opinion  that  injury  arising  from  vibration  from  the  passage  of  ballast 
tracks  during  the  construction  of  a  railway  was  a  proper  ground  for 
compensation  ^*  because  an  action  could  have  been  maintained  before 
the  company  had  acquired  their  statutory  authority."  And  in  giving 
the  judgment  of  the  court  of  error  in  Chamberlain  v.  The  West  End 
of  London  and  Crystal  Palace  Railway  Company,  2  Best  &  Smith 
636  fE.  C.  L.  R.  vol.  110),  Erie,  C.  J.,  says:  "I  think  that  the  fact 
fooDQ  by  the  umpire,  that  the  plaintiff^s  houses  have  been  injuriously 
affected,  is  a  finding  that  be  has  suffered  'particular  damnification;' 
and  he  finds  specially  how  the  injurious  affecting  would  be  occa- 
aioned,  viz.  that  by  the  obstruction  to  the  thoroughfare  the  number  of 
persons  passing  by  the  plaintiff's  houses  would  be  diminished,  and 
^consequently  the  prospect  of  customers  to  the  occupiers  of  r^AAQ 
the  houses  in  respect  of  any  branches  of  industry  carried  on  in  '- 
them  would  be  injured.  Therefore  I  am  of  opinion  that  a  particular 
damage  to  the  plaintiff  by  the  obstruction  of  the  highway  is  made 
out."  That  is  a  far  more  speculative  damage  than  that  relied  on  here. 
[Eblk,  C.  J.— Pain  v.  Partridge,  1  Ld.  Rayra.  493,  n.,  8  Mod.  289.  1 
Show.  248,  255, 1  Salk.  12,  Comb.  180,  Carth.  191,  Holt  6,  lays  down 
a  definite  principle.(i)]  In  Wilks  v.  The  Hungerford  Market  Com- 
pany, 2  N.  C.  281,  2  Scott  446,  the  injury  complained  of  was  merely 
of  a  temporary  nature.  Goodwill  is  a  valuable  thing,  and  may  be 
rateable :  The  King  v.  Bradford,  4  M.  &  Sel.  817.  Then,  as  to  the 
notice.  The  68tb  section  requires  the  claimant  to  state  "the  nature 
of  the  interest  in  such  lands  in  respect  of  which  he  claims  compen- 
sation." Is  not  that  suflSciently  complied  with  by  stating  that  the 
party  claims  as  "occupier"  of  a  shop  for  the  loss  occasioned  to  him 
by  his  customers  being  diverted  from  the  accustomed  channel?  If 
the  company  were  about  to  take  the  plaintiff's  premises,  they  would 
of  course  require  to  be  informed  whether  he  hela  as  tenant  from  year 
to  year  or  under  a  lease ;  and,  if  the  latter,  it  would  be  necessary  that 
they  should  be  informed  for  what  term  he  held,  and  under  what  cove- 
nants. But,  where  the  complaint  is  of  an  injury  to  the  party  as 
occupier,  by  the  destruction  or  interruption  of  his  trade,  it  is  enough 
to  show  that  the  injury  accrues  to  him  from  his  connection  with  the 
premises  as  occupier.    The  object  is  to  give  such  information  to  the 

(«)  S«e  The  Caledoniui  Railway  Company  «.  Ogilvy,  2  Maeq.  229,  where  it  was  held  hy 
the  HooM  of  Lords  that  a  crossing  a  road  on  a  level  is  "  a  grievanee  to  he  endored  without 
eouplalnt  by  prirate  persons,  in  consideration  of  the  benefit  gained  by  the  public." 

{h)  And  see  Barber  v.  The  Nottingham  and  Grantham  Railway  and  Canal  Company,  15  0. 
B.  M.  S.  726  (B.  C.  L.  R.  rol.  109),  and  Wood  v.  The  Stourbridge  Railway  Company,  anti,  p. 
223. 
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company  as  to  put  them  on  inquiry.  The  enhanced  value  of  business 
premises  depends  upon  such  an  infinite  variety  of  circumstances,  that 
*4^n  ^^  would  be  impossible  to  give  a  notice  which  *would  exclude 
J  the  necessity  for  inquiry.  Under  the  6  &  7  Vict.  c.  18,  in  de- 
scribing the  nature  of  a  qualification  to  vote,  "tenant,"  or  "occupier," 
has  been  held  sufficient:  Birks,  app.,  Allison,  resp.,  13  G.  B.  N.  S. 
12,  24:  Howitt,  app.,  Stephens,  resp.,  5  C.  B.  N.  S.  80  (E.  C.  L.  R 
vol.  94).  The  defendants  could  not  suppose  from  this  notice  that  the 
claimant  was  merely  a  tenant  from  year  to  year;  for,  in  that  case,  the 
amount  would  have  to  be  ascertained  by  justices  (s.  121):  The  Queen 
V.  The  Manchester,  Sheffield,  and  Lincolnshire  Railway  Company,  4 
Ellis  k  B.  88  (E.  C.  L.  R.  vol.  82):  and  it  must  be  presumed  that  the 
plaintift*  knew  the  law.  [Byles,  J. — Is  a  man  to  lose  his  right  to 
compensation  because  he  has  failed  accurately  to  describe  the  nature 
of  his  interest, — which  might  be  such  as  to  require  the  intellect  of 
Lord  St.  Leonards  accurately  to  describe  7]  It  is  enough  if  the  notice 
gives  the  company  such  fair  information  as  to  enable  them  to  ascertain 
the  justice  and  propriety  of  the  claim.  If  particulars  of  the  interest 
are  required,  where  is  it  to  stop?  The  description  here  would  be 
abundantly  sufficient  in  an  ordinary  action.  [Willes,  J. — A  rever- 
sioner could  not  bring  an  action  or  make  a  claim  in  respect  of  "good- 
will :"  therefore,  '*  occupier"  would  seem  to  be  the  proper  description.] 
Loss  of  customers  is  necessarily  occupation  damage. 

Lushy  Q.  C,  Shield,  and  JST.  Hillsj  in  support  of  the  rule. — The 
argument  on  the  other  side  rests  upon  a  misapplication  of  the  rule, 
that,  wherever  an  action  would  have  lain  for  the  injury  if  done  with- 
out the  sanction  of  an  act  of  parliament,  it  is  a  case  for  compensation 
under  the  Lands  Clauses  Consolidation  Act,  1845.  That,  however,  is 
only  a  negative  test.  It  is  submitted,  that,  upon  the  true  construction 
*4421  ^^  ^^^  statute,  compensation  is  only  due  under  it  where  land 
^  *or  an  interest  in  land  is  damaged.  There  must  be  damnum 
and  injuria.  No  compensation  is  claimable  even  where  land  or  an 
interest  in  land  is  damaged,  unless  the  damage  would  have  been  the 
subject  of  an  action  against  the  party  doing  that  which  causes  it,  if 
done  without  the  sanction  of  an  act  of  parliament.  It  may  be  con- 
ceded that  the  case  of  Senior  v.  The  Metropolitan  Railway  Company, 
2  Hurlst.  &  N.  268,  is  in  point  against  the  defendants:  but  it  professes 
to  be  founded  entirely  upon  Chamberlain  v.  The  West  End  of  London 
and  Crystal  Palace  Railway  Company,  2  Best  &  Smith  605  (E.  C.  L. 
R.  vol.  110);  whereas,  the  two  cases  are  totally  different.  In  each 
case  the  action  would  have  lain  independently  of  the  statute:  but^  in 
the  last- mentioned  case,  the  person  claiming  was  not  tenant  or  occu- 
pier, bat  the  owner  of  certain  houses  in  the  course  of  construction : 
there  was  a  direct  injury  to  the  houses  by  the  raising  of  the  road. 
No  doubt  the  decision  there  was  correct.  But  it  has  no  application 
here:  and  if  the  defendants  can  satisfy  this  court  that  it  differs  essen- 
tially from  Senior  v.  The  Metropolitan  Railway  Company,  they  will 
not  hold  that  it  stands  in  the  way  of  their  giving  an  independent 
judgment  upon  the  question.  [Erle,  C.  J. — If  you  wish  to  impugn 
the  decision  of  the  Court  of  Exchequer,  that  must  be  done  in  a  court 
of  error.  We  cannot  put  our  judgment  in  conflict  with  that  of  a 
court  of  co-ordinate  jurisdiction.     We  must  bold  ourselves  bound  by 
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anthority.]  Then,  it  is  submitted,  the  notice  is  not  a  sufficient  com- 
pliance with  the  68th  section  of  the  act.  The  earlier  sections  apply 
to  dealings  with  lands  before  the  company  take  possession.  The  18th 
and  subsequent  sections,  down  to  the  67th,  apply  to  cases  where  the 
company  take  the  land.  In  their  notice  under  s.  18,  the  company  are 
to  demand  from  the  parties  whose  lands  they  mean  to  take  *'the  par- 
ticulars of  their  estate  and  ^interest,  in  such  lands,  and  of  the  r^^^o 
claims  made  by  them  in  respect  thereof."  Similar  words  are  ^ 
found  in  s.  21.  The  84th  and  subsequent  sections  also  speak  of 
"lands"  and  "interest  in  lands."  The  68th  section  applies  to  that  as 
well  as  to  lands  "injuriously  affected."  The  company  have  only 
twenty-one  days  within  which  to  determine  whether  or  not  they  will 
submit  to  the  demand.  It  is  plain  that  the  legislature  intended  that 
they  should  have  full  information  so  as  to  enable  them  to  make  up 
their  minds.  Under  s.  88,  the  company  are  bound  to  make  a  tender 
of  tbe  sum  which  they  are  willing  to  give.  The  provision  as  to  costs 
applies  as  well  to  that  section  as  to  the  68th.(a)  [Bylss,  J. — It  cannot 
be  that  the  claimant  is  bound  so  to  frame  his  notice  as  to  render  it 
unnecessary  for  the  company  to  make  inquiry.  Is  he  bound  to  state 
in  his  notice  the  length  of  term,  the  amount  of  rent,  and  any  restric- 
tive covenants?]  He  is  bound  to  give  the  company  such  a  notice  as 
will  fairly  enable  them  to  ascertain  the  amount  of  injury  he  has  sus- 
tained. [WiLLES,  J. — It  may  be  that  his  lease  contains  a  covenant 
not  to  carry  on  a  particular  trade  upon  the  premises ;  but  that,  in 
consequence  of  the  deterioration  of  the  neighbourhood,  he  is  permitted 
without  interruption  from  his  landlord  to  carry  on  that  trade.]  The 
nature  of  the  interest,  the  amount  of  the  rent,  and  any  other  matter 
that  it  is  material  the  company  should  know,  should  be  stated.  The 
claimant  must  state  whether  he  is  tenant  for  years  (and  how  many), 
tenant  in  fee,  or  for  life.  He  need  not  probably  give  such  precise  in- 
formation as  will  dispense  with  all  inquiry.  [Byles,  J. — Suppose 
the  lease  is  granted  under  a  power,  and  the  execution  of  the  power  is 
doubtful  7]  That  would  be  a  question  of  title.  In  Falconer  v.  The 
Aberdeen  Bailway  *Company,  15  Court  of  Sees.  Ca.  362,  2  S.  t-^aaa 
M.  iP.  180  (cited  in  Tayler*s  note  to  the  Consolidation  Acts,  «■ 
p.  225),  under  the  86th  section  of  the  Scotch  Lands  Clauses  Consoli- 
dation Act  (8  &  9  Yict.  c.  19),  a  notice  claiming,  inter  alia,  ''702.  as 
tbe  yearly  and  permanent  damages  during  the  remaining  years  of  the 
said  lease  from  Martinmas  next"  (without  reducing  this  claim  to  a 
stated  sum  for  the  entire  interest),  was  held  bad.  What  difference 
can  there  be  in  this  respect  between  a  claim  for  lands  taken  and  a 
claim  for  the  injuriously  afiecting  land?  To  enable  them  to  act 
tipon  the  notice,  the  company  must  have  data  whereby  to  estimate  the 
amount  of  damage.  The  registration  cases  referred  to  are  totally 
inapplicable:  the  party's  title  to  be  on  the  register  is  investigated 
before  the  revising-barrister.  [WiLLKS,  J.,  referred  to  s.  122,  which 
enacts,  that,  '*  if  any  party,  having  a  greater  interest  than  as  tenant  at 
will,  claim  compensation  in  respect  of  any  unexpired  term  or  interest 
Qoder  any  lease  or  grant  of  any  such  lands,  the  promoters  of  the 
undertaking  may  require  such  party  to  produce  the  lease  or  grant  in 

(•)  Sm  Riehardioii  «.  The  South  BMtarn  Railway  Companj,  11  C.  B.  164  (E.  C.  L.  R.  toI. 
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respect  of  which  such  claim  shall  be  made,  or  the  best  evidence 
thereof  in  his  power ;  and  if,  after  demand  made  in  writing  by  the  pro- 
moters of  the  undertaking,  such  lease  or  grant,  or  such  best  evidence 
thereof,  be  not  produced  within  twenty-one  days,  the  party  so  claim- 
ing compensation  shall  be  considered  as  a  tenant  holding  only  from 
year  to  year,  and  be  entitled  to  compensation  accordingly/']  If  this 
be  the  proper  subject  of  a  claim  for  compensation,  it  may  be  that 
there  are  two  hundred  persons  on  the  line  of  streets  damnified  in  the 
same  way,  and  the  company  may  have  received  claims  from  all  of 
them  on  the  same  day :  if  they  are  to  be  put  to  inquire  into  each  case, 
the  time  limited  for  the  purpose  is  obviously  wholly  inadequate.  This 
may  be  within  the  company's  line  of  deviation.  It  might  be  worth 
*4451  *^^^^^  while  to  buy  the  party's  premises.  [Eble,  C.  J. — This 
•J  must  be  out  of  the  line  of  deviation.  And,  if  it  were  not,  it  is 
quite  new  to  me  to  hear  that  the  company  may  compulsorily  take  all 
the  land  within  their  line  of  deviation.  Jfaclachlan  referred  to  Knapp 
V.  The  London,  Chatham  and  Dover  Railway  Company,  32  Law  J., 
Exch.  236.] 

Erle,  C.  J. — I  am  of  opinion  that  these  rules  should  be  discharged. 
The  railway  company  has  in  this  case  brought  under  our  considera- 
tion a  very  substantial  point,  and  one  upon  which  I  hope  the  proper 
tribunal  will  one  day  lay  down  some  aefinite  and  precise  rule,  viz. 
what  are  the  true  limits  within  which  claims  aeainst  railway  and 
other  companies  for  compensation  in  respeot  of  damage  caused  by 
their  works  are  to  be  confined.  The  argument  on  the  part  of  the 
company  has  been,  that  the  statute  intended  to  give  the  claimant  com- 
pensation for  injury  done  to  house  or  land,  and  not  for  loss  of  custom, 
which  is  a  mere  personal  injury.  We,  however,  decide  against  that 
argument,  on  the  ground  that  the  matter  has  already  undergone  con- 
sideration  in  two  courts  of  co-ordinate  jurisdiction,  by  whose  judg- 
ment we  are  bound.  The  other  point  is,  whether  the  notice  under  s. 
68  of  the  Lands  Clauses  Consolidation  Act,  1846,  of  the  injurious 
affecting  of  the  plaintiff's  *^  land"  was  a  suflicient  notice.  The  statute 
requires  the  party  claiming  to  be  entitled  to  compensation  **  in  respect 
of  any  lands,  or  of  any  interest  therein,  which,  shall  have  been  taken 
for  or  injuriously  affected  by  the  execution  of  the  works,"  to  give  the 
undertakers  a  notice,  in  which  he  shall  state  "  the  nature  of  the  xrUertH 
in  slich  lands  in  respeot  of  which  be  claims  compensation,  and  the 
amount  of  the  compensation  so  claimed  therein."  This  being  done, 
*4461  ^^^  company  are  within  twenty-one  days  to  make  up  ^their 
^  minds  whether  they  will  pay  the  amount  so  claimed  or  issue 
their  warrant  to  the  sheriff  to  summon  a  jury  for  settling  the  same, 
at  the  risk  of  incurring  a  large  amount  of  costs  in  one  event.  When 
the  claim  is  for  compensation  for  the  stoppage  of  a  public  thorough- 
fare, it  is  obvious  that  the  injury  complained  of  may  have  been  sus- 
tained by  the  occupiers  of  all  the  houses  within  a  radius  of  a  Quarter 
of  a  mile  or  more  of  the  alleged  obstruction.  I  am  inclinea  to  go 
very  much  with  Mr.  Lush  in  his  suggestion  that  it  is  the  duty  of  the 
party  claiming  compensation  to  give  the  company  such  information 
as  will  enable  them  to  form  a  judgment  as  to  the  fairness  and  pro- 
priety of  the  claim  that  is  made  upon  it.  Here,  the  party  says  ''I  am 
the  occupier  of  a  dwelling-house,  bake-house,  and  shop,  situate,"  Ac. 
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'*and  which  said  premises  are  used  by  me  for  carrying  on  therein  my 
business  as  a  baker/'  It  certainly  is  the  barest  statement  that  can 
possibly  pass.  I  eaonot,  however,  bring  my  mind  to  nonsuit  the 
plaintiff,  though  I  entertain  great  doubt.  The  notice  informs  the 
company  that  the  claimant  carries  on  the  business  of  a  baker,  and 
thaty  in  consequence  of  the  construction  of  their  works  and  the  block- 
ing up  the  passage,  customers  were  prevented  from  coming  to  bis 
shop.  Coupling  this  with  the  former  part  of  the  notice,  it  may  pass 
muster.  It  is  impossible  that  these  notices  can  be  so  framed  as  to 
enable  the  company  to  obtain  an  accurate  or  even  an  approximate 
estimate  from  a  surveyor.  If  the  party  had  stated, — ^as  the  fact  was 
in  one  of  these  cases, — that*  bis  lease  for  twenty-one  years  had  yet 
twelve  years  to  run,  unless  he  went  on  to  say  what  was  the  rent,  and 
what  the  covenants  which  the  lease  contained,  no  surveyor  could  form 
an  opinion  as  to  the  fairness  of  the  claim.  And  it  is  quite  clear  that 
the  claimant  is  not  bound  to  give  in  his  notice  all  the  ^details  r*^^^^ 
which  a  surveyor  would  require.  Where,  then,  is^the  line  to  '■ 
be  drawn  7  Reading  the  whole  of  the  document  together,  I  do  not 
feel  justified  in  holding  that  the  plaintiff  ought  to  be  nonsuited  by 
reason  of  the  insuflSciency  of  the  notice. 

WiLLES,  J. — I  am  of  the  same  opinion.  The  first  point  is  con- 
claded  by  authorities  which  I  not  only  feel  myself  bound  by,  but  to 
which  I  give  my  entire  assent.  Damage  to  a  man's  interest  in  land 
necessarily  includes  damage  to  the  business  which  he  carries  on  upon 
the  land,  by  diverting  it  from  its  accustomed  channel.  Such  an  interest 
is  not  merely  personal :  it  is  an  interest  which  a  man  enjoys  in  respect 
of  the  land, — a  reasonable  expectation  of  profit  from  the  exercise  of 
his  abilities  in  some  particular  place  by  carrying  on  business  there. 
That  reasonable  expectation  of  profit  is  commonly  called  *' goodwill," 
and  is  a  marketable  thing.  I  must  confess  I  do  not  see  why  a  man 
should  not  recover  damages  for  being  deprived  of  that.  This  is 
nothing  more  than  is  to  be  found  in  Comyns's  Digest,  Action  upon  the 
Case  for  a  Nuisance  {C),  where  it  is  said  with  some  doubt,  that  an 
action  will  lie,  '*  if  by  stopping  the  highway  a  man  is  constrained  to 
u:se  a  longer  and  more  difiicult  way :  Dan.  173 :  or  if  by  stopping  the 
way  the  sale  of  his  coals  is  hindered  in  an  adjacent  colliery."  If  he 
had  said  that  buyers  were  prevented  from  coming,  it  seems  to  have 
been  agreed  that  the  action  would  lie.  The  case  (Iveson  v,  Moore,  I 
Salk.  15,  1  Lord.  Raym.  486,  Holt  10,  Com.  68,  12  Mod.  262,  Garth. 
451,  Comb.  480,  Willes  74  n.)  is  so  explained  in  Chamberlain  v.  The 
West  End  of  London  and  Crystal  Palace  Bailway  Company,  2  Best 
k  Smith  605  (£.  C.  L.  B.  vol.  110),  where  the  matter  was  thoroughly 
considered.  Then,  if  an  action  would  have  lain  for  this  injury  against 
a  person  doing  it  without  the  sanction  *of  an  act  of  parliament^  r*448 
the  party  injured  is  entitled  to  claim  compensation  tor  it  under  *- 
the  Lands  Clauses  Consolidation  Act.  The  next  question  is,  whether 
the  notice  given  was  sufficient, — whether  the  claimant  has  complied 
with  the  condition  which  the  statute  has  imposed  upon  persons 
making  claims  against  railway  companies.  If  he  has,  I  apprehend 
it  is  not  for  the  court  to  say  that  he  has  not  done  it  sufficiently  or  in 
the  most  convenient  possible  manner.  The  party  is  required  to  state 
in  hid  notice  '*the  nature  of  the  interest  in  such  lands  in  respect  of 
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which  he  claims  compensation."  Now,  it  is  obvious  that  such  an 
interest  as  is  here  claimed  belongs  to  the  occupier  of  the  premises  for 
the  time  being.  It  is  not  a  claim  on  the  part  of  the  owner  of  the  land 
because  the  house  is  made  less  fit  for  business  purposes :  nor  is  it  a 
claim  for  damages  by  reason  of  the  access  to  the  property  generally 
being  made  less  convenient:  but  it  is  a  claim  specifically  addressed  to 
the  loss  sustained  by  the  baker,  the  present  occupier  of  the  shop,  in 
consequence  of  his  customers  being  prevented  from  coming  that  way. 
That  is  a  loss  of  a  reasonable  expectation  of  profit  accruing  from  his 
business.  In  his  notice  he  describes  the  nature  of  his  interest  thus, — 
"  I  am  the  occupier  of  a  dwelling-house,  bake-house,  and  shop,  in 
which  I  carry  on  my  business  as  a  baker."     The  compensation  to  be 

Eaid  to  him  would  not  be  such  as  would  be  given  to  him  in  respect  of 
is  being  tenant  for  life,  or  tenant  in  fee,  or  for  years,  but  in  respect 
of  his  being  occupier.  It  would  be  extraordinary  if  we  were  to  hold 
the  notice  to  be  bad,  unless  we  were  prepared  to  state  what  form 
would  be  better :  and  I  think  no  notice  would  be  better  which  did 
not  enable  the  company  to  determine  what  amount  of  compeosation 
the  claimant  is  entitled  to :  but  it  is  not  suggested  that  they  would  be 
*44Q1  ^^  ^  better  condition  to  do  this  if  the  'claimant  had  stated  in 
^  bis  notice  the  precise  legal  interest  which  he  had  in  the  pre- 
mises. I  at  one  time  felt  some  doubt  whether  this  notice  should  not 
have  stated  that  the  claimant  held  under  a  lease,  because  the  122d 
section  of  the  statute  provides,  that,  ''  if  any  party  having  a  greater 
interest  than  as  tenant  at  will,  claim  compensation  in  respect  of  any 
unexpired  term  or  interest  under  any  lease  or  grant  of  any  such 
lands,  the  promoters  of  the  undertaking  may  require  such  party  to 
produce  the  lease  or  grant  in  respect  of  which  such  claim  shall  be 
made,  or  the  best  evidence  thereof  in  his  power ;  and  if,  after  demand 
made  in  writing  by  the  promoters  of  the  undertaking,  such  lease  or 
grant,  or  such  best  evidence  thereof,  be  not  produced  within  twenty- 
one  days,  the  party  so  claiming  compensation  shall  be  considered  as  a 
tenant  holding  only  from  year  to  year,  and  be  entitled  to  compensa- 
tion accordingly."  But,  in  a  case  before  Mellor,  J.,  in  the  bail  court, 
The  Queen  v.  The  SheriflF  of  Middlesex,  Be  Somers  r.  The  Metropoli- 
tan Railway  Company,  SI  Law  J.,  Q.  B.  261  (which  is  not  affected  by 
the  other  two  cases  cited),  it  was  held  that  that  does  not  apply  to  the 
case  of  a  proceeding  under  s.  68,  where  lands  are  injuriously  affected, 
but  that  that  section  falls  among  that  class  which  deals  with  compen- 
sation where  part  of  the  land  is  actually  taken  by  the  company. 
Upon  the  whole,  I  think  the  interest  in  respect  of  injury  to  which 
the  plaintiff  claims  compensation  here  is  suiTioiently  stated  in  this 
notice ;  and  I  do  not  see  my  way  to  point  out  how  it  could  be  more 
specifically  stated. 

Btlbs,  J. — ^As  to  the  first  point,  I  think  we  are  not  at  liberty  to 
reconsider  it.  So  far  as  this  court  is  concerned,  it  is  concluded  by 
the  cases  of  Senior  v.  The  Metropolitan  Baiiway  Company,  2  Hurlst. 

*4501  ^  ^^'^*  *^^^*  ^^^  Chamberlain  v.  Tbe  West  End  of  London 
-'  and  Crystal  Palace  Baiiway  Company,  2  Best  k  Smith  605 
(E.  C.  L.  B.  vol.  110):  and  I  do  not  mean  to  intimate  any  doubt  as  to 
the  correctness  of  those  decisions.  As  to  the  other  point,  I  must 
admit  my  mind  has  wavered  during  the  argument:  but,  upon  the 
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whole,  I  have  come  to  the  conclusion  that  the  notice  is  sufficient.    It 
ifl  to  be  observed,  that,  in  the  18th   section  of  the  statute,  which 
applies  to  lands  to  be  taken  by  the  company,  where  something  more 
is  required  than  is  required  here,  the  language  used  is  different ;  the 
parties  are  required   to  give  "the  particulars  of  their  estate  and 
interest  in   such  lands  and  of  the  claims  made  by  them  in  respect 
thereof."    Contrast  that  with  the  language  of  s.  68, — "  the  nature  of 
the  interest  in  such  lands  in  respect  of  which  he  claims  compensa- 
tion."   The  language  used  is  not  "describe"  or  **give  the  particulars 
of"  the  interest  in  respect  of  which  you   claim  compensation ;  but 
merely  "state  what  its  nature  is."     And  this,  be  it  observed,  is  a 
notice  required  to  be  given  by  common  people,  and  after  their  lands 
have  been  taken  or  injuriously  affected  in  such  a  manner  that  but  for 
the  statute  an  ordinary  action  would  have  lain.     The  statute  says, — 
'State  the  nature  of  the  interest  in  the  land  in  respect  of  which  you 
claim  compensation,  and   the  amount   of  compensation  you  claim." 
What  does  the  plaintiff  here  say?     He  says, — "I  am  the  occupier 
of  a  dwelling-house,  bake-house,  and  shop,  which  are  used  by  me  for 
carrying  on  therein  my  business  as  a  baker ;  and  you  have,  during 
and  in  consequence  of  the  construction  of  your  works,  injuriously 
affected  ray  said  dwelling-house,  bake-house,  and   shop,  and  occa- 
sioDed  loss  and  damage  to  me  in  my  business,  by  blocking  up  a 
certain  passage,  and  thereby  preventing  the  passing  of  customers  to 
my  said  bake-house  and  shop,  and  causing  a  great  diminution  in  my 
^business:  and  I  claim  so  much."     I  think  that  any  of  the  r«45i 
Queen's  subjects,  reading  that  notice,  would  say  that  the  claim-   ^ 
ant  meant,  not  that  he  was  owner  in  fee  or  in  tail,  but  that  he  was  an 
occupying  tenant;  and  we  have  a  right  to  read  it  as  any  ordinary 
person  would  read  it,  and  to  construe  it  ut  res  magis  valeat  quam 
pereat.     Mr.  Lush  admits  that  the  notice  need  not  be  so  precise  and 
particular  as  to  preclude  all  necessity  for  inquiry.     If  so,  the  com- 
pany have  got  all  they  would  have  had  if  the  notice  had  been  more- 
specific.     I  think  it  was  a  perfectly  correct  notice. 

Eeatiko,  J. — As  to  the  first  point,  not  only  do  I  bow  to  the 
aothority  of  the  cases  in  the  courts  of  Exchequer  and  Qiieen's  Benchy 
bat  I  venture  to  say  that  I  entirely  assent  to  them.  Upon  the  other 
point  I  must  confess  I  have,  in  common  with  the  other  members  of 
the  court,  entertained  great  doubts.  It  certainly  is  not  easy  to  draw 
the  line.  Mr.  Lush  felt  a  difficulty  in  answering  a  question  put  to 
him  as  to  what  form  of  notice  would  be  sufficient  to  enable  the  com- 
pany to  do  that  which  by  the  vagueness  of  this  notice  they  are 
deprived  of  the  opportunity  of  doing.  The  distinction,  I  think,  was 
well  pointed  out  by  Mr.  Maclachlan  in  his  able  argument,  between 
the  notice  required  where  the  company  give  notice  of  their  intention 
to  take  land,  and  the  notice  in  a  case  like  this,  where  the  claim  is  in 
respect  of  an  injury  which  could  only  aftect  the  occupying  tenant. 
It  could  scarcely  have  been  meant  that  the  claimant  should  be  bound 
to  saeh  accuracy  in  his  notice  that  he  is  to  be  nonsuited  if  he  makes 
a  mistake  in  describing  it.  Upon  the  whole,  I  agree  with  the  rest  of 
the  court  in  thinking  that  this  notice  was  sufficient,  and  that  the  rule 
should  be  discharged. 

c  B.  K.  8.,  VOL.  XVI* — 18 


461  CAMERON  v.  C.  C.  RAILWAY  CO.    B.  T.  1864. 

This  judgment  of  course  disposes  of  the  rule  in  Bonrhill  v.  The 
Charing  Cross  Railway  Company  also.  Bules  discharged. 


»A'oi  *SHRUBSOLE  and  Another,  Assignees  of  TOMLIN,  a  Bank- 
^^^J  •  rupt,  17.  SUSSAMS.    April  17. 

A.,  an  innkeoper  at  Shtfarneflf,  being  indebted  to  B.,  under  what  the  jnry  tho«fht  ullei«Bt 
presfnre,  on  tbe  30th  of  May  employed  bis  own  attorney  to  prepare  a  bill  of  sale  of  all  bii 
effectB  in  favour  of  B.,  to  Rocnre  an  existing  debt  and  a  small  farther  adTence  (the  amount  being 
abont  a  fair  equivalent  for  the  value  of  the  goods),  and  tent  it  to  B.  On  the  lOth  of  Jnly  B.  lat 
a  man  to  A.'s  premises  to  paint  out  A.'i  name,  and  on  the  18th  went  down  to  Sheemess  end  took 
possession,  leaving  A.  there  to  manege  the  concern  on  his  behalf!  On  the  16th  A.  filed  a  peti- 
tion in  bankrnptoy,  and  on  the  16th  was  duly  a<yndged  bankrupt 

In  an  action  by  the  assignees  to  recover  the  value  of  the  goods  thus  conveyed, — the  jiirj 
having  found  that  the  transaction  was  bonit  fide,  and  that  postestion  was  really  wmi  notori- 
ously taken  by  B ,  prior  to  the  bankruptcy : — Held,  that  the  transaction  oould  MM  he  avoided 
either  aa  an  act  of  bankruptcy  (there  being  no  relation)  or  as  a  fraudulent  pielbrenee ;  and  that 
the  goods  were  not  in  the  order  and  disposition  of  A.  at  the  time  of  his  bankruptcy. 

'  This  .was  an  action  of  trover  brought  by  the  assignees  of  .one  Tom- 
I'm,  a  bankrupt,  to  recover  the  value  of  certain  goods  of  the  bankrupt 
of  wlftich  the  defendant  had  possessed  himself  under  the  circum- 
stances hereinafter  mentioned.     Pleas,  not  guilty,  and  not  possessed. 

The  cause  was  tried  before  Byles,  J.,  at  the  sittings  in  London  after 
last  Term,  when  the  following  facts  appeared  in  evidence: — Tomlin, 
who  kept  the  Star  inn  at  Sheerness,  being  indebted  to  Sussams,  who 
was  pressing  him  for  payment,  and  requiring  a  further  advance,  on 
the  80th  of  May,  1863,  went  to  his  own  solicitor,  and  instructed  him 
to  draw  a  bill  of  sale  conveying  to  Sussams  the  whole  of  his  furnitore 
and  stock  in  trade  at  the  inn  (which  appeared  to  be  substantially  all 
the  property  he  possessed),  in  consideration  of  a  past  debt  and  future 
advances.  The  bill  of  sale  was  accordingly  drawn  and  duly  executed 
and  filed,  but,  upon  the  face  of  it,  it  purported  only  to  be  for  a  past 
consideration.  Tomlin  took  tbe  bill  of  sale  to  Sussams,  and  on 
Friday,  the  10th  of  July,  Sussams  sent  down  a  man  to  paint  out  Toro- 
lin's  name:  but  no  new  name  was  put  up.  On  Monday,  the  13th, 
Sussams  went  to  the  inn,  and,  as  he  swore,  took  possession,  retaining 
Tomlin  to  manage  the  business  for  him.  On  tbe  15th  (Wednesday) 
Tomlin  filed  a  petition  in  bankruptcy,  and  on  Thursday  the  16th  was 
adjudicated  bankrupt:  and  the  plaintiffs  were  afterwa^a  appointed 
*45S1  ^^'S^^^^^  *^^  appeared  that  the  debt  for  which  the  bill  of  sale 
•^  was  given  was  about  a  &tr  equivalent  for  the  valae  of  the 
goods  comprised  in  it 

At  the  close  of  the  defendant's  case,  the  plainti£b'  counsel  proposed 
to  call  witnesses  for  the  purpose  of  showing  that  the  defendant's  taking 
possession  was  merely  colourable. 

The  learned  judge  declined  to  receive  the  evidence. 

On  the  part  of  the  plaintiff  it  vras  submitted  that  the  bill  of  sale 
was  fraudulent  and  void  as  against  the  assignees,  and  that  they  were 
entitled  to  recover  the  goods  as  being  in  the  possession  of  the  bank* 
rupt  at  the  time  of  the  bankruptcy  with  the  consent  of  the  trae  owner. 

The  learned  judge  lefk  it  to  the  jury  to  say  whether  the  bill  of  sale 
was  bon&  fide  given,  and  whether  possession  had  been  really  and 
notoriously  taken  by  Sussams  before  the  bankruptcy. 
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The  jury  returned  a  yerdict  for  the  defendant. 

HuddksUm,  Q.  C,  now  moved,  pursuant  to  leave,  to  enter  a  verdict 
for  the  plaintiffs  for  40«.  (the  gooos  to  be  given  up),  or  for  a  new  trial 
OD  the  grounds  of  misdirection  and  the  improper  rejection  of  evidence, 
and  also  on  the  ground  that  the  verdict  was  against  the  weight  of  evi- 
dence. He  submitted  that  the  bill  of  sale  was  fraudulent  and  void  as 
against  the  assignees,  though  there  was  no  proof  of  the  existence  of 
any  petitioning-creditor's  debt  at  the  time  it  was  given:  notes  to 
Cooper  V.  Chitty,  1  Smith's  Leading  Cases,  6th  edit.,  436  et  seq. 
[WiLLBS,  J.,  referred  to  Pennell  v.  Reynolds,  11  C.  B.  N.  S.  709  (E. 
C.  L.  R.  vol.  108),  where  it  was  held  that  an  assignment  by  a  trader 
of  all  his  property  and  effects  for  a  present  advance  of  part  of  their 
value  is  not  necessarily  an  act  of  bankruptcy.]  No  doubt,  bona  fides 
was  a  question  for  the  jury :  but  the  ^circumstances  here  were  t^aka 
pregnant  to  show  that  the  whole  transaction  between  Sussams  ^ 
and  Tomlin  was  for  the  purpose  of  giving  Sussams  an  advantage  over 
the  other  creditors  which  the  law  does  not  sanction.  The  circnm- 
stance  of  Tomlin  remaining  in  undisturbed  possession  raises  a  ques- 
tion under  the  126th  section  of  the  12  k  13  Vict.  c.  106.  In  Fresh- 
ney  v.  Garvick,  1  Hurlst.  k  N.  653,  a  trader  by  deed  assigned  his 
goods  by  way  of  mortgage,  subject  to  a  proviso  that  it  should  be 
lawful  for  him  to  hold  and  make  use  of  tne  goods  until  default  in 
payment  of  the  money  secured,  after  demand  in  writing :  the  mort- 
gagee allowed  the  trader  to  continue  in  the  possession  of  the  goods 
until  after  his  bankruptcy :  and  it  was  held  that  the  goods  were  at  the 
time  of  the  bankruptcy  m  the  order  and  disposition  of  the  bankrupt 
with  the  consent  of  the  true  owner,  within  the  meaning  of  the  126th 
aectioa  of  the  12  k  IS  Vict.  c.  106.  ''  The  object  of  the  act,"  says 
Martin,  B.,  "  is,  that,  if  the  true  owner  permits  another  person  to  have 
possession  as  reputed  owner,  he  must  take  the  consequences  of  it,  and, 
in  the  event  of  a  bankruptcy,  the  creditors  become  entitled  to  the 
goods."  So,  in  Spackman  v.  Miller,  12  G.  B.  N.  S.  669  (E.  C.  L.  R. 
vol.  104),— which  was  mainly  founded  upon  Lingham  v.  Bigffs,  1 
Bos.  &  P.  82,— W.,  a  trader,  by  bill  of  sale  dated  the  14th  of  July, 
1856,  assigned  all  hig  stock  and  household  furniture  to  the  plaintiff 
as  security  for  an  advance  of  1002.  The  deed  contained  a  proviso, 
that,  in  case  W.,  his  executors,  &c.,  should  pay  the  plaintiff,  his  execu- 
tors, &a,  the  1002.  on  the  14th  of  July,  1866,  or  at  such  earlier  day  or 
time  as  the  plaintiff  his  executors,  &c.,  should  appoint  for  payment 
thereof  in  and  by  a  notice  in  writing  given  to  W.,  his  executors,  &c., 
twenty-four  hours  before  the  day  or  time  so  to  be  appointed  for  pay- 
ment as  aforesaid,  and  should  in  the  meantime  pay  the  interest  half- 
yearly  to  *the  plaintiff,  his  executors,  &c.,  thedeea  should  cease  tv^xr 
and  be  void.  There  was  also  a  covenant  by  W.  for  payment  ^ 
of  the  lOOJ.  and  interest;  and  a  further  proviso,  that,  until  default 
should  have  been  made  in  payment  of  the  1002.  at  the  day  appointed 
for  payment,  or  of  the  interest,  after  notice,  it  should  be  lawful  for 
W.,  his  executors,  Ac.,  to  hold,  make  use  of,  and  possess  the  goods 
assigned,  without  any  hindrance  or  disturbance  by  the  plaintiff,  his 
executors,  fcc.  W.  continued  in  possession  of  the  goods  until  the 
19th  of  January,  1862,  when  he  committed  an  act  of  bankruptcy. 
On  the  21at^  the  pUintiff  left  at  his  dwelling-house  a  notice  in  writing 
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requiring  payment  of  the  100/.  and  interest  on  the  23d.  On  the  22d, 
W.  was  adjudicated  a  bankrupt,  and  on  the  same  day  the  messenger 
entered  and  took  possession  of  the  goods.  It  was  held  that  the  goods 
passed  to  the  assignees  of  W.,  as  goods  in  his  possession,  order,  and 
disposition  at  the  time  of  the  bankruptcy,  with  the  consent  of  the 
true  owner,  within  s.  125.  It  is  impossible  to  distinguish  that  case 
from  this.  Williams,  J.,  there  says:  "The  authorities  cited  by  Mr. 
Pridcaux  establish  this,  that  the  law  will  not  allow  a  person  who 
takes  a  bill  of  sale  or  mortgage  of  chattels  to  suffer  the  grantor  or 
mortgagor  to  continue  in  the  apparent  ownership  of  them,  without 
incurring  the  risk  of  their  passing  to  his  assignees,  in  the  event  of  a 
bankruptcy;  and  that  he  cannot  prevent  that  effect  by  introducing 
into  the  deed  a  clause  of  re-demise  to  the  mortgagor.  That,  I  think, 
may  fairly  be  inferred  to  be  the  principle  upon  which  the  cases  of 
Freshney  v,  Carvick,  1  Hurlst.  &  N.  668,  and  Hornsby  v.  Miller,  1 
Ellis  k  E.  192  (E.  a  L.  B.  vol.  72),  were  decided.  But  the  case  last 
referred  to  by  my  Brother  Willes,  Bryson  v.  Wylie,  1  Bos.  k  P.  83, 
n.,  is  directly  in  point,  and  is  altogether  undistinguishable  from  the 

*4561  P^®^^°^  ^^^^  ^^  ^^^  '^^^  ^"^  ^^  principle.  It  shows  *that  the 
^  law  will  not  allow  the  provision  of  the  Bankrupt  Act  to  be 
defeated  by  this  sort  of  contrivance.  And  in  this  there  is  plainly 
good  sense,  because,  where  the  mortgagee  might  at  any  time  repos- 
sess himself  of  the  goods  upon  giving  twenty-four  hours'  notice,  and 
does  not  choose  to  avail  himself  of  that  power,  the  goods  are  in  sub- 
stance in  the  possession  of  the  bankrupt  with  the  consent  and  per- 
mission of  the  true  owner.''  [Bylbs,  J. — The  contention  was, 
whether  in  point  of  fact  reputed  ownership  existed.  That  case  shows 
only  that  reputed  ownership  may  exist  notwithstanding  the  relation 
of  the  parties  as  mortgagor  and  mortgagee.]  Tomlin  continued  to 
carry  on  business  before  the  world  as  he  had  formerly  done.  There 
was  nothing  to  indicate  a  change  of  possession,  except  the  mere  fact 
of  a  paint-brush  being  passed  over  the  name  on  the  door.  This  is 
not  like  the  case  of  the  possession  of  a  servant, — Stafford  v.  Clark,  1 
Car,  &  P.  24  (E.  C.  L.  B.  vol.  12).  [Willbs,  J.— Whether  there  was 
reputed  ownership,  and  whether  there  was  consent,  are  totally  differ- 
ent questions.  You  may  assume  here  that  there  was  consent] 
There  was  no  evidence  to  warrant  the  jury  in  coming  to  the  oon elu- 
sion that  possession  was  really  and  fiotoriously  taken  by  Suasams 
before  the  bankruptcy.     Then,  as  to  the  rejection  of  evidence.     The 

Elaintiffs  had  no  intimation  that  the  defendant  meant  to  set  up  that 
e  had  taken  possession.  When  that  fact  came  out  in  the  course  of 
the  defendant's  case,  the  plaintifib  tendered  the  evidence  of  the  pot- 
boy and  of  other  witnesses  to  show  that  the  alleged  taking  possession 
was  only  colourable,  and  that  everything  about  the  place  retained  the 
same  appearance  as  before  ttie  defendant  went  down  on  the  Monday. 
[Bylbs,  J. — After  the  evidence  which  had  been  already  given,  I  did 
not  think  I  should  be  exercising  a  wise  discretion  in  receiving  the 
*4571  ®^i^^°^®  tendered  at  that  stage  of  the  cause:  and  I  ^certainly 
-I  understood  that  it  was  withdrawn.]  There  was  no  intention 
on  the  part  of  the  plaintiffs  to  withdraw  the  evidence. 

Eblb,  C.  J. — I  am  of  opinion  that  there  should  be  no  rule  in  this 
case.    The  adjudication  here  was  upon  the  bankrupt's  own  petition : 
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and  the  verdict  is  sougbt  to  be  impeached  by  reason  of  transactions 
which  took  place  between  the  bankrupt  and  the  defendant  prior  to 
the  bankruptcy.    It  is  said,  in  the  first  place,  that  the  bill  of  sale  was 
fraudulent  and  void  as  against  the  assignees,  as  being  an  assignment 
to  the  defendant  of  all  the  bankrupt's  property  with  an  evident  con- 
templation of  bankruptcy.     But  that  alone,  if  value  be  given  for  it 
(and  here  there  was  an  outstanding  debt  and  a  small  advance),  will 
Dot  avoid  the  transaction.    Comparing  the  value  of  the  property  with 
the  consideration  here,  there  is  nothing  to  show  that  the  transaction 
might  not  have  been  a  perfectly  valid  one.    It  is  not  like  a  case  where 
goods  are  obtained  for  half  their  value.   Then  it  is  said  that  the  trans- 
action amounted  to  a  fraudulent  preference, — the  bill  of  sale  having 
been  prepared  by  the  bankrupt's  own  solicitor  upon  his  instructions. 
Bat  I  gather  from  the  notes  of  the  learned  judge  that  this  was  the 
result  of  much  previous  pressure  from  the  creditor.    The  point  which 
was  mainly  pressed,  was,  that  the  goods  were  in  the  reputed  owner- 
ship of  the  bankrupt  at  the  time  of  the  bankruptcy  with  the  consent 
of  the  true  owner.     No  doubt  the  goods  were  in  the  possession  of 
Tomlin  with  the  consent  of  Sussams:  but,  were  they  in  his  possession 
as  reputed  owner?     It  appears  that  the  defendant  had  sent  down  a 
person  to  the  premises  to  paint  out  Tomlin^s  name,  and  that  he  him- 
self went  there  on  the  Monday  prior  to  the  bankruptcy,  and  arranged 
with  Tomlin  to  continue  upon  the  premises  to  carry  on  the  r^Axa 
^concern  for  him.    The  defendant  was  the  real  owner.     He  ^ 
kfi  the  bankrupt  in  possession  to  continue  the  business  until  he  could 
find  a  purchaser.     That  might  have  been  fraudulent  or  not.     It  was 
a  question  for  the  jury :  and  it  was  left  to  them,  no  doubt  with  ap- 
propriate remarks,  to  say  whether  the  defendant  did  really  and  notori- 
ously take  po.ssession  upon  the  Monday.    The  jury  found  for  the 
defendant;  and  the  learned  judge  does  not  report  any  dissatisfaction 
«uh  the  verdict.    I  therefore  do  not  feel  justified  in  interfering.    As 
to  the  alleged  improper  rejection  of  evidence,  I  would  only  observe 
that  it  is  always  matter  of  discretion  with  the  presiding  judge  whether 
he  will  or  will  not  receive  evidence  in  reply. 

WiLLES,  J. — I  am  of  the  same  opinion.  The  bill  of  sale  is  attacked 
upon  several  grounds.  The  first  ground  is  that  it  was  an  assignment 
of  all  the  available  property  of  the  bankrupt.  That  ground  is  clearly 
not  maintainable.  This  deed  was  executed  before  the  bankruptcy  of 
Tomlin.  Now,  nothing  can  be  clearer,  upon  the  decisions,  than  that 
the  doctrine  of  relation  cannot  affect  a  transaction  of  this  sort,  unless 
it  is  impeachable  on  the  ground  of  a  fraudulent  preference.  The 
plaintiib  cannot  insist  that  this  was  a  void  deed  as  an  act  of  bank- 
ruptcy. Unless,  therefore,  the  deed  is  void  by  the  statute  of  Elizabeth, 
it  cannot  be  impeached  at  all.  That  statute  fails  the  plaintiffs,  because 
there  is  nothing  upon  the  £Eice  of  this  deed  to  show  fraud :  and  the 
relative  value  of  the  goods  and  of  the  consideration  for  the  assign- 
ment negatives  fraud.  I  adhere  to  what  I  said  in  Pennell  v,  Reynolds, 
11  C.  B.  N.  S.  722  (£.  C.  L.  B.  vol.  108),  that  an  assignment  by  a 
trader  of  all  his  property  and  effects  for  a  present  advance  of  part  of 
their  valae  is  not  necessarily  an  act  of  bankruptcy :  it  is  for  the  jury 
to  say  whether  under  all  the  *circumstances  the  effect  of  the  r^A^Q 
assigumeut  is  to  defeat  or  delay  creditors.     As  to  this  being  a  '- 
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fraudulent  preferenoe, — to  constitute  a  fraudulent  preference,  the 
transaction  must  be  not  only  in  contemplation  of  bankruptcy,  bat  it 
must  also  be  purely  voluntary.  This  was  neither.  Then,  were  the 
goods  in  the  possession,  order,  and  disposition  of  Tomlin  at  the  time 
of  bis  bankruptcy  with  the  consent  of  the  true  owner?  The  question 
of  reputed  ownership  is  unaffected  by  consent.  The  affirmative  must 
be  proved  by  the  assignees:  they  must  show  that  the  goods  were  in 
the  possession  and  under  the  control  of  the  bankrupt  as  the  reputed 
owner.  Now,  here,  the  jury  must  have  thought  that  that  which  took 
place  on  the  Friday  preceding  the  bankruptcy  of  Tomlin  put  an  end 
to  his  apparent  ownership.  As  to  the  rejection  of  evidence, — it  is 
always  in  the  discretion  of  the  judge  to  allow  the  plaintiflf  to  call  a 
witness  in  answer  to  the  case  set  up  by  the  defendant.  From  the  note 
of  my  Brother  Byles,  I  should  conclude  here  that  the  evidence 
tendered  was  withdrawn. 

Keating,  J. — I  am  of  the  same  opinion,  and  for  the  same  reasons. 

Byles,  J. — I  certainly  was  under  the  impression  that  the  evidence 
tendered  was  not  persisted  in.  At  all  events,  I  see  no  reason  to  find 
&ult  with  the  conclusion  the  jury  came  to.  Bule  refused. 


#A«m  *THB  ALLIANCE  BANK  OF  LONDON  AND  LIVEB- 
*^"J  POOL,  LIMITED,  v.  HOLFOBD.    May  7. 

SAME  V.  SAME. 

SAME  V.  SAME. 

HOLFORD  V.  THE   ALLIANCE   BANK   OF  LONDON  AND 

LIVERPOOL,  LIMITED. 

A.  haTiog  obtained  •  Terdiot  againtfc  B.  A  Co.,  his  bankers,  for  the  anonnt  of  bit  ea»b 
balance  and  nominal  damagea  for  disbonooring  his  cheek,  and  B.  and  Co.  having  brongbi 
aotione  againit  A.  npon  billi  of  exchange  to  a  larger  amount  which  they  bad  diseoaoted  for 
bim,  the  jndge  itayed  the  execution  in  A.'i  action  nntil  the  flflh  day  of  the  following  term. 
B.  ik  Co.'i  aetiont  in  the  meantime  ripened  into  jndgmenta.  The  Conrt  allowed  the  jndg- 
menta  to  be  aet  off  against  each  other  (subject  to  the  lien,  if  any,  of  A.'s  attorney),  notwitli- 
standing  A.  had  in  the  meantime  become  bankrupt,  and  thus  the  interests  of  third  parties  had 
interrened. 

MiLWARD,  on  bebalf  of  the  Alliance  Bank,  on  a  former  day  in  this 
term  obtained  a  role  calling  upon  Mr.  Holford  to  show  cause  why  the 
plaintifi'a  in  the  three  iSrst-mentioned  canses  shoald  not  be  at  libertj 
to  set  off  the  amount  of  the  judgment  obtained  by  them  in  such 
causes  respectively  against  the  judgment  obtained  against  them  by 
Holford  in  the  last-mentioned  cause. 

The  affidavits  upon  which  the  application  was  founded,  stated  that 
the  first  of  the  above-mentioned  causes  was  brought  to  recover  2769/. 
2s.  6d.,  being  the  amount  of  principal  and  interest  due  to  the  plaintifi 
as  the  holders  of  three  several  bills  of  exchange  which  had  been  dis- 
counted by  them  for  the  defendant,  in  which  action  judgment  was 
signed  on  the  23d  of  February,  1864,  for  27692.  28.  6d.  debt,  and  12L 
IQa.  4(2.  for  costs,  making  in  the  whole  2781/.  18^.  lOd. :  That  the 
second  of  the  above-mentioned  causes  was  brought  to  recover  the 
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Amount  of  principal  and  interest  moneys  due  to  the  plaintiffs  as  the 
holders  of  a  bill  of  exchange  drawn  by  the  defendant  on  and  accepted 
bj  one  W.  N.  De  Mattos  for  1026Z.  os,  9cL,  and  by  the  defendant  en- 
dorsed to  the  plaintiffs,  in  which  judgment  was  signed  on  the  17th  of 
March,  1864,  for  1030/.  18«.  4rf.  debt,  and  18Z.  U.  lOd.  for  costs, 
making  in  the  whole  1044Z.  04.  2d. :  That  the  third  of  the  above- 
mentioned  causes  was  brought  to  recover  the  sum  of  86/.  4^.  9d, 
*due  to  the  plainti£b  for  money  paid  by  them  for  the  defend-  r^^gi 
ftnt  at  his  request  on  his  check  dated  the  5th  of  December,  *- 
1863,  in  which  last-mentioned  action  judgment  was  signed  on  the 
18th  of  March,  1864,  for  86/.  4«.  dd.  debt,  and  18/.  15^.  4d  for  costs, 
making  in  the  whole  60/.  O5.  Id.:  That,  in  December,  1863,  Holford 
brought  an  action  against  the  above-named  plaintiffs  to  recover  a 
balance  of  8709/.  lis.  lOc/.,  and  damages  for  the  dishonour  of  his 
check :  That  the  last-mentioned  action  came  on  for  trial  at  the  sittings 
ia  Middlesex  after  Hilary  Term  last  before  Erie,  C.  J.,  when  a  verdict 
was  found  for  Holford  for  8709/.  lU.  lOd.,  and  1^.  damages;  and  that 
execution  was  stayed  until  the  fifth  day  of  the  present  term :  That  a 
meeting  of  Holford's  creditors  was  held  on  the  5th  of  February.  1864, 
and  at  such  meeting  a  statement  of  bis  af&irs  was  read,  showing 
debts  to  the  extent  of  25,187/.,  to  meet  which  he  had  assets  to  the 
extent  of  8206/.,  leaving  a  deficiency  of  21,981/.:  And  that,  on  the 
16th  of  March,  1864,  a  petition  for  adjudication  of  bankruptcy  was 
filed  against  Holford,  on  which  he  was  adjudicated  bankrupt  on  that 
day. 

E.  JameSy  Q.  C,  T.  Jones  and  0.  Rfusell^  now  showed  cause. — ^They 
submitted,  that,  to  allow  this  set-off  would  be  giving  an  unfair  advan- 
tage to  the  Alliance  Bank  against  the  estate  of  Holford,  which  but  for 
the  stay  of  execution  in,  Holford's  action  they  could  not  have  had,  see- 
ing that,  at  the  time  he  would  in  the  ordinary  course  have  had  his 
judgment  and  execution  against  them,  their  claims  against  him  would 
Dot  have  matured  into  judgments  so  as  to  be  capable  of  being  set  off: 
and  they  referred  to  Maw  v.  Ulyatt,  81  Law  J.,  Gh.  33,  where,  a  tenant 
having  obtained  judgment  and  issued  execution  against  his  landlord, 
afterwards  became  indebted  to  him  for  sums  of  rent  and  *di-  t^am 
lapidations,  and  it  was  held  that  the  landlord  was  not  entitled  ^ 
by  injunction  to  restrain  proceedings  upon  the  judgment  on  the 
ground  of  set-off. 

Lush,  Q.  C,  and  Milward,  in  support  of  the  rule,  were  stopped  by 
the  court. 

Erls,  C.  J. — The  substancei  of  this  rule  is  to  seek  to  set  off  cross- 
judgments  between  the  same  parties  against  each  other.  I  am  of 
opinion  that  the  applicants  are  entitled  to  have  the  rule  made  absolute. 
The  complaint  on  the  part  of  Mr.  Holford,  or  rather  on  the  part  of 
bis  assignees,  is,  that  by  allowing  these  judgments  to  be  set  off  one 
against  the  others  we  shall  be  interfering  with  the  legal  rights  of 
third  parties.  That,  however,  is  the  case  with  every  set-off  of  judg- 
ments. Where  there  are  cross-judgments,  and  the  one  party  is  sol- 
vent and  the  other  insolvent,  it  has  always  been  considered  to  be 
manifestly  unjust  to  allow  execution  to  go  against  the  former,  when 
bis  remedy  against  the  other  would  be  unavailing.  With  regard  to 
the  present  case,  complaint  is  made  of  my  having  stayed  the  execu- 


462  ALLIANCE  BANK  v.  HOLFORD.    E.  T.  1864. 

tion  on  the  verdict  of  the  ISth  of  February.  It  is,  however,  the  strict 
legal  right  of  the  jadge  to  stay  the  execation  if  he  thinks  it  a  fit  case 
for  the  exercise  of  the  power :  and  very  clear  am  I  that  it  was  a  daty 
I  was  bound  to  perform  on  this  occasion ;  and  my  learned  Brethren 
are  of  the  same  opinion.  It  is  impossible  to  exaggerate  the  energetic 
striving  on  the  part  of  Mr.  Holford  and  his  assignees  to  get  2Qs.  in 
the  pound  from  the  bank  and  to  pay  them  25.  6d,  in  the  pound.  The 
facts  were  these : — Holford  procured  the  bank  to  discount  for  him 
certain  acceptances  of  De  Mattos,  then  a  merchant  in  good  credit  at 
Liverpool,  and  to  place  the  proceeds  to  his  account  with  them.  De 
^AfiQi  Mattos  becoming  embarrassed,  and  not  likely  to  *mcet  his 
^  engagements,  Holford  draw  a  check  upon  the  bank  for  the 
balance  standing  to  his  credit,  8709t  11«.  lOrf., — in  fact  the  whole  pro- 
ceeds of  these  bills, — and  the  bank  under  the  circumstances  felt  them- 
selves justified  in  dishonouring  his  check ;  and  the  jury  seem  to  have 
entertained  the  same  opinion,  inasmuch  as  they  gave  Holford  nominal 
damages  only.  The  question  now  is  whether  or  not  these  judgments 
should  be  set  off  against  each  other.  The  whole  may  be  considered 
as  substantially  one  transaction :  and  I  think  we  should  be  grossly 
mistaking  our  duty  if  we  did  not  accede  to  the  application. 

WiLLSS,  J. — I  am  of  the  same  opinion.  I  apprehend  that  it  is  a 
general  rule,  that,  where  two  parties  have  judgments  against  each 
other,  the  court  will  for  the  purpose  of  avoiding  uncertainty,  vexation, 
and  expense,  order  them  to  be  set  off  against  each  other.  There  b 
nothing  to  show  that  this  case  is  an  exception  to  the  general  rule. 

Btles,  J. — I  am  of  the  same  opinion.  I  think  my  Lord  exercised 
in  this  case  a  strict  legal  right  with  strict  and  impartial  jusrtice. 
Though  these  are  several  actions,  they  all  arise  out  of  one  and  the 
same  transaction.  The  courts  are  always  astute  to  promote  set-off  in 
aid  of  justice  and  honesty.  In  a  case  of  Gale  v.  Luttrell,  1  Y.  &  J. 
180,  where  there  were  cross  claims,  the  Court  of  Exchequer  (in 
Equity)  stayed  a  decree  for  years,  in  order  that  the  defendants,  who 
had  filed  a  cross-bill,  might  be  protected  from  paying  the  money  until 
their  suit  could  be  brought  to  a  hearing.  Lord  Chief  Baron  Alex- 
ander there  says :  *'  It  has  been  said  to  be  an  unusual  application  to 
the  court  to  stay  the  effect  of  a  decree  directing  the  payment  of  a  sum 
*4B41  ^^  money  until  a  cross-suit  instituted  for  the  purpose  of  ^obtain- 
^  ing  a  different  decree  can  be  brought  to  a  hearing.  That,  if 
there  were  any  foundation  for  it,  might  be  an  objection :  but  I  do  not 
agree  to  the  proposition  that  this  court  will  not  interfere  for  such  a 
purpose.  I  am  not  able  to  distinguish  this  from  the  common  case  of 
a  judgment  recovered  at  law,  and  the  defendant  at  law  comes  here  and 
says,  I  have  an  equity  to  be  relieved  against  this  judgment,  or,  I  have 
a  setoff  in  equity  against  it,  and  I  am  desirous  to  stay  the  payment 
of  the  money  until  that  equity,  or  that  equitable  set-off,  shall  have 
been  decided  upon  or  investigated  in  this  court.  Such  an  application 
is  one  of  every  day's  practice ;  and  the  present  case  seems  to  me  to  be 
within  the  principle."  And  this  court  in  Masterman  v.  Malin,  7  Bingh. 
485  (E.  C.  L.  B.  vol.  20),  5  M.  &  P.  325,  seemed  inclined  to  adopt  the 
same  principle.  The  order  for  staying  the  execution  in  this  case  was 
perfectly  right.  I  think  very  gross  injustice  would  have  been  done 
if  that  order  had  not  been  made.    I  will  say  nothing  as  to  De  Mattos. 


COMMON  BENCH  REPORTS.    (16  J.  SCOTT.    N.  S.)        464 

As  to  Holford,  if  his  estate  should  wind  up  badly,  it  is  but  right  that 
the  setoff  should  be  allowed  :  if  well,  nobody  will  be  hurt  by  it.  But 
it  is  sufficient  to  say  that  justice  requires  that  the  set-off  snould  be 
allowed.  The  rule  will  therefore  be  made  absolute,  subject  to  the 
lien,  if  any,  of  Holford's  attorney  for  costs, — to  be  ascertained,  if  the 
parties  should  differ,  by  one  of  the  Masters. 

Keating,  J. — I  am  entirely  of  the  same  opinion.  To  refuse  to 
make  this  rule  absolute,  would  be  in  effect  to  make  the  Alliance 
Bank  pay  a  large  proportion  of  Holford's  debts. 

Rule  absolute  accordingly.. 


•CURTIS  V.  PLATT.    May  7.  [♦465 

The  defendant'f  eoiti  of"  prepariDg  for  trial"  cannot  be  allowed  where  the  plaintiff  disoon- 
tioeai  before  notioe  of  trial,— even  thongh  liberty  had  been  referred  to  the  plaintiff  under  a 
jajge'fl  order  to  «eC  down  rAe  caut^/or  trial  be/ore  iane  Joined,  and  a  ipeeial  jury  bad  been 

itniek. 

This  was  an  action  for  the  alleged  infringement  of  a  patent.  By 
an  order  of  Keating,  J.,  made  by  consent  on  the  29th  of  May,  1862 
(the  declaration  having  been  delivered  on  the  19th),  the  plaintiff 
was  to  be  at  liberty  to  set  down  the  cause  for  trial  at  the  sittings 
after  Trinity  Term,  before  issue  joined,  and  without  giving  any  notice 
of  trial, — the  defendant  undertaking  to  accept  short  notice,  if  neces- 
sary. After  the  special  jury  had  been  nominated  but  not  struck,  the 
plaintiff  obtained  a  rule  to  discontinue, — issue  never  having  been 
joined,  and  no  notice  of  trial  having  been  given. 

Upon  taxation  of  the  costs  of  discontinuance,  the  Master  refused 
to  allow  the  defendant  any  costs  of  preparing  for  trial.  He  was  also 
represented  to  have  disallowed  the  costs  of  preparing  a  notice  of 
objections  to  the  p1aintift''s  patent. 

MelUsh,  Q.  C,  in  Hilary  Term  last,  moved  for  a  review  of  the 
taxation. — As  a  general  rule,  no  doubt,  no  costs  of  preparing  for 
trial  are  allowed  before  notice  of  trial:  Cooper  v.  Boles,  6  Hurlst.  & 
N.  188;  Freeman  v.  Springham,  14  C.  B.  N.  S.  197  (E.  C.  L.  B. 
▼o).  108).  But,  it  is  submitted,  this  case  is  taken  out  of  the  ordinary 
role,  by  the  circumstance  of  the  plaintiff^s  being  allowed  to  set  the 
canse  down  for  trial  before  notice  and  before  issue  joined.  At  all 
events,  the  defendant  should  be  allowed  the  costs  he  was  necessarily 
put  to  in  preparing  his  notice  of  objections.  [Erle,  C.  J. — There  is 
a  special  provision  for  those  costs  in  the  15  &  16  Vict.  c.  88,  s.  43.] 
Bat  that  has  been  held  to  apply  only  where  the  cause  has  been  brought 
to  trial :  Greaves  v.  The  *Eastern  Counties  Railway  Company,  ruiAaa 
1  Ellis  &  E.  961  (E.  C.  L.  B.  vol.  102),  28  Law  J.,  Q.  B.  290.    L  *^^ 

A  rule  nisi  having  been  granted, 

Lusk,  Q.  C,  now  showed  cause. — In  Freeman  v,  Springham,  fol- 
lowing the  decision  of  the  Court  of  Exchequer  in  Cooper  v.  Boles, 
this  court  held  that  a  plaintiff  is  not  in  any  case  entitled  to  the  costs 
of  preparing  for  trial, — such  as,  instructions  for  brief,  drawing  and 
copying  briefs  and  documents,  and  advising  on  evidence, — until  after 
notice  of  trial;  and  that  even  though  the  defendant  has  obtained 
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repeated  orders  for  time  to  plead,  extending  down  to  five  or  six  days 
before  the  commission  day  of  the  assizes,  and  is  under  terms  to  take 
short  notice  of  trial,  or  such  notice  as  the  plaintift*  can  give.  There 
is  no  difference  between  that  case  and  this,  except  that  here  the  cao^ 
was  to  be  set  down  for  trial  before  notice  of  trial,  and  though  the 
cause  was  not  at  issue, — a  condition  for  the  benefit  of  the  plaintifL 
There  was  no  stipulation  for  the  term  suggested  in  the  judgment  of 
Willes,  J.,  in  Freeman  v.  Springham.  The  first  ground  of  the  inotion 
is  disposed  of  by  the  cases  cited.  Then,  as  to  the  costs  of  preparing 
the  particulars  of  objections.  The  Master  has  allowed  the  costs  of 
drawing  the  particulars,  but  not  those  of  the  inquiries  made  in  order 
to  be  prepared  to  sustain  the  objections.  This  is  like  the  expense 
incurred  in  looking  out  for  witnesses,  in  making  experiments,  or 
models,  or  the  like. 

Jfelltsh,  Q.  C,  in  support  of  his  rule. — The  question  is  whether  this 
case  does  not  form  an  exception  to  the  rule  laid  down  in  those  referred 
to, — subject,  of  course,  to  the  exercise  of  the  Master's  discretion  as  to 
what  costs  should  be  allowed.     The  plaintiff  having  liberty  reserved 

*4-ft71  ^^  ^^^  ^^  ^^  down  the  cause  for  trial  and  ^strike  a  special 
^  jury,  it  is  manifestly  reasonable  that  the  defendant  should  be 
allowed  at  once  to  set  about  preparing  his  defence.  The  condition  was 
inserted  for  the  plaintiff's  benefit  in  the  defendant's  order.  The  plain- 
tiff having  got  those  terms,  the  defendant  was  bound  at  his  peril  to  be 
ready.  [Btlbs,  J. — You  are  in  effect  asking  us  to  impose  a  condition 
upon  the  judge's  order,  which  the  defendant's  attorney  neglected  to 
ask  for  at  the  time.]  It  is  a  condition  that  is,  or  ought  to  be,  neces- 
sarily implied  from  the  circumstances.  The  ordinary  rule  cannot 
apply  where  notice  of  trial  is  dispensed  with.  [Willss,  J. — ^Notice 
of  trial  was  not  dispensed  with.  The  defendant  is  to  take  short 
notice.]  The  next  question  is,  whether  part  of  the  costs  are  not  pro- 
perly referable  to  the  notice  of  objections, — particulars  of  the  places 
where  and  times  when  the  plaintiff''s  alleged  invention  had  been  used. 
^Lush. — They  are  all  charged  in  the  bill  as  preparations  for  the  trial] 
Willes,  J. — As  this  is  a  question  affecting  the  general  practice  of 
the  court,  I  regret  that  the  Chief  Justice  is  necessarily  absent  in  the 
discharge  of  a  public  duty  .(a)  But  I  am  relieved  from  any  great 
anxiety  on  that  score,  because  my  Lord  was  a  party  to  the  recent 
decision  of  this  court  in  Freeman  v.  Springham,  14  C.  B.  N.  S.  197 
(£.  C.  L.  R.  vol.  108).  I  take  it  as  a  general  rule  that  no  principle 
can  be  more  clear  than  that  a  defeated  litigant  ought  to  bear  the 
expense  which  the  opposite  party  has  been  put  to.  It  is  necessary, 
however,  that  that  rule  should  be  guarded  by  reasonable  limitatioDs 
for  the  purpose  of  preventing  the  successful  party  from  imposing 
exaggerated  expenses  upon  bis  adversary.  Consequently,  the  courts 
have  from  time  to  time  been  called  upon  to  lay  down  the  limits  beyond 
*MK\  ^^'^^  these  'expenses  shall  not  be  allowed,  for  the  purpose  of 
■'  preventing  extravagance  and  extortion,  and  to  discourage 
suitors  from  indulging  in  the  luxury  of  expenses  which  are  not  really 
necessary,  but  are  only  incurred  with  a  view  to  allay  the  party's  anxiety 
and  purely  for  his  own  personal  security  and  satisfaction.    Take  an 

(a)  Hif  Lordihip  wm  in  attondaaM  at  Her  Mi^esty'i  leToa. 
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extreme  case: — A  cause  at  the  assizes  involves  interests  of  large 
amoant  or  questions  of  great  importance.  A  learned  counsel  of  pre- 
eminently distinguished  talent  is  taken  down  "  special"  by  one  of  the 
litigants,  to  whom  is  given  by  way  of  honorarium  a  much  larger  sum 
than  would  have  been  paid  to  one  practising  on  the  particular  circuit, 
bat  which  may  in  one  sense  be  said  not  to  be  an  unreasonable  sum. 
There  are  cases  which  would  justify  such  a  course:  but  the  universal 
practice  is  to  disallow  such  a  fee.  It  is  an  expense  incurred  by  the 
party  for  his  own  satisfaction  and  for  his  own  purposes ;  and  he  must 
bear  it  himself.  So  with  respect  to  costs  of  preparing  for  trial  before 
Qotioe  of  trial  has  been  given.  The  vast  majority  of  actions  which 
are  commenced  in  the  superior  courts  never  come  to  trial  at  all.  Of 
10,000  commenced,  probably  about  250  are  set  down  for  trial,  of 
which  even  some  are  never  tried.  This  being  the  undoubted  fact,  it 
is  obvious,  that,  if  the  parties  were  in  the  majority  of  cases  allowed 
to  incur  the  expense  of  preparing  for  trial  when  there  is  little  or  no 
probability  of  the  cause  coming  to  trial,  a  great  deal  of  useless  expense 
would  be  incurred,  and  much  injustice  and  oppression  would  be  per- 
petrated. In  order  to  avoid  that,  it  became  necessary  for  the  courts 
to  lay  down  some  general  rule  as  to  the  time  when  it  might  be  consi- 
dered reasonable  that  the  expense  of  preparing  for  trial  should  be 
incurred.  It  would  obviously  be  impossible  to  fix  a  period  which 
would  suit  every  case.  But  the  practice  which  we  find  laid  down, 
viz.  that  no  ^oosts  of  preparing  for  trial  shall  in  any  case  be  r^Aag 
allowed  before  notice  of  trial  has  been  given,  seems  to  mete  ^ 
OQt  the  true  measure  of  justice  in  the  great  majority  of  oases.  This 
is  the  view  taken  in  Cooper  v.  Boles,  6  Hurlst.  &  N.  188,  and  in  Free- 
man V,  Springbam :  and  to  that  rule  I  apprehend  we  are  bound  to 
adhere,  even  though  it  may  in  particular  cases  operate  inconvenience, 
or,  it  may  be,  injustice.  The  known  certainty  of  the  law  is  the  safety 
of  all.  As  to  the  .first  ground  of  the  rule,  therefore,  looking  at  what 
baa  been  so  recently  laid  down  in  this  court,  I  think  we  are  bound  to 
bold  that  the  defendant  fails.  Liberty  to  set  down  the  cause  for  trial 
before  issue  joined  and  notice  of  trial  given,  was  a  boon  granted  to 
the  plaintiff  from  which  the  defendant  should  gain  nothing.  The 
order  excludes  the  inference  that  notice  of  trial  was  dispensed  with ; 
for,  it  stipulates  that  the  defendant  shall  accept  short  notice  of  trial 
if  necessary.    None  had  been  given. 

As  to  the  second  ground  of  the  rule,  it  is  founded  upon  this  argu- 
ment, that  certain  of  the  costs  incurred  which  might  have  been  useful 
if  the  cause  had  gone  to  trial  as  costs  of  preparing  for  trial,  are  of  such 
a  nature  that  they  may  be  fairly  said  to  be  accessary  to  the  notice  of 
objections.  I  do  not  think  the  defendant  can  be  allowed  to  have  re- 
course to  that.  In  the  first  place,  I  am  not  satisfied  upon  the  facts 
before  us  that  these  expenses  are  at  all  referable  to  the  notice  of  ob- 
jections. Take  an  instance, — inquiring  whether  anv  other  person 
has  used  an  invention  like  the  plaintiff 's,  and  when,  where,  and  under 
what  circumstances.  Whether  that  was  necessary  for  the  preparation 
of  the  notice  of  objections  or  not,  must  depend  upon  whether  or  not 
the  defendant  had  a  knowledge  of  the  fact.  It  could  only  have  been 
necessary  if  the  defendant  was  ignorant  of  the  prior  use  of  similar  in- 
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*4701  ^^'^^'^°^*  ^  must  express  at  least  my  strong  doubt  whether  the 
-'  ^expenses  attending  such  inquiries  ought  to  be  allowed  at  all, — 
whether  they  do  not  fall  within  the  category  of  the  surveys  and 
valuations  in  May  v.  Selby,  4  M.  &  O.  142  (E.  G.  L.  B.  vol.  4S),  4 
Scott  N.  B.  727 ;  or  of  the  expenses  attending  experiments  by  scien- 
tific men,  to  enable  them  to  give  evidence  at  the  trial,  as  in  Severn  t;. 
Olive,  6  J.  B.  Moore  285,  8  Brod.  k  B.  72  (E.  0.  L.  B.  vol.  7);  or  the 
construction  of  models,  or  sending  scientific  witnesses  to  a  distant  part 
of  the  country  for  the  purpose  of  inspecting  a  building,  as  in  Bayley 
V.  Beaumont,  11  J.  B.  Moore  497.  If  I  were  bound  to  form  an 
opinion  in  this  case  as  to  whether  or  not  the  expenses  of  inquiries  of 
this  description  ought  to  be  allowed,  I  should  incline  to  the  negative. 
Entertaining  that  notion,  I  should  be  loth  to  send  this  matter  back  to 
the  Master  upon  the  chance  of  his  finding  that  some  of  these  items 
may  be  referable  to  the  notice  of  objections.  Upon  the  whole,  I  am 
of  opinion  that  the  rule  should  be  discharged. 

Bylss,  J. — I  am  of  the  same  opinion.  The  order  of  my  Brother 
Keating  is  a  very  usual  one  where  there  is  an  arrear  of  causes  in  the 
court.  The  defendant  comes  to  ask  for  time  to  plead.  It  is  every 
day's  practice  to  impose  terms  in  order  to  prevent  undue  delay.  If 
the  defendant  had  wished  to  go  on  preparing  for  trial,  he  should  have 
asked  for  the  insertion  in  the  order  of  a  stipulation  similar  to  that 
suggested  in  Freeman  v.  Springham.  As  to  the  second  ground  of  the 
rule, — it  is  plain  that  the  defendant  himself  at  first  treated  these  as 
expenses  incident  to  preparation  for  trial.  Failing  to  get  them  in  that 
way,  he  now  wishes  to  turn  round  and  say  they  are  expenses  of  pre- 
paring his  notice  of  objections.  I  think  he  cannot  be  permitted  to  do 
that. 

'*'4711  Keatiko,  J. — I  am  of  the  same  opinion.  The  ^application 
^  of  the  general  rule  may  be  hard  in  certain  isolated  cases :  bat 
still  I  think  it  highly  important  that  it  should  be  adhered  to.  If  the 
defendant  here  had  asked  to  have  the  order  qualified  in  the  way  sug- 
gested, the  application  would  in  all  probability  have  been  yielded  to. 
As  to  the  other  point,  I  think  these  clearly  were  expenses  of  preparing 
for  trial,  and  that  as  such  they  ought  not  to  be  allowed. 

Bule  absolute,  with  costs. 


EUGG  V.  WEIB.    May  9. 

Goods  wero  told  npon  the  foUowing  tormB, — "  3i  per  eent,  or  thrao  monthi'  bUl," — j 
waB  ezpUioed  to  mean  CMh  at  the  expiration  of  the  mootb  aacceediDg  the  cvrrent  mooth,  de- 
dacting  a  diicoant  of  2i  per  eent.,  or,  at  the  bnjer's  option,  a  bill  at  three  monthB  from  the  sane 
period.  The  buyer  having  refaied  to  accept  a  bill  at  the  end  of  the  leoond  month, — Held,  th»| 
the  leller  might  at  once  ine  him  for  goodt  lold  and  deliTered  (eonceanii  aolTere  In  the  Majorca 
Courty  London),  and  waa  not  bonnd  to  wait  the  additional  three  montba. 

This  was  an  action  for  goods  sold  and  delivered.  Plea,  never  in- 
debted. The  cause  was  tried  in  the  Mayor's  Court,  London.  The 
facts  were  as  follows : — 

The  defendant  on  the  14th  of  October,  1868,  bought  goods  of  the 
plaintiff,  upon  the  ternis,  "  2^  per  cent,  cash,  or  three  months^  bill  ;^' 
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which  was  explained  to  mean,  that,  if  the  buyer  elected  to  pay  cash  at 
the  expiration  of  the  current  month  and  the  following  month,  he  was 
to  be  allowed  2|  per  cent,  discount,  otherwise  ho  was  to  give  a  bill  at 
three  months.  Evidence  was  given  of  two  former  dealings  between 
the  parties,  upon  one  of  which  occasions  the  defendant  paid  during  the 
second  month,  and  on  the  other  twenty  days  after  the  expiration  of 
the  second  month,  when  the  plaintiff  allowed  the  discount  under  pro- 
test The  cash  not  having  been  paid,  the  plaintift'  drew  upon  the 
defendant  for  the  amount  at  three  months  from  the  Ist  of  r^A'ro^ 
^January,  1864.  The  defendant  refused  to  accept  the  bill ,  > 
bat,  on  the  12th  of  January,  1864,  he  offered  a  check  for  the  amount 
leas  2|  per  cent,  discount,  which  the  plaintiff  refused  to  take;  and 
thereupon  this  action  was  brought. 

On  the  part  of  the  defendant  it  was  submitted  that  the  plaintiff 
could  not  maintain  goods  sold  and  delivered  until  the  expiration  of 
the  full  term  of  credit:  and  accordingly  the  plaintiff  was  nonsuited, 
upon  the  authority  of  Mussen  v.  Price,  4  East  147,  where  it  was  held, 
that,  where  goods  were  sold  upon  a  contract  that  the  vendee  was  to 
pay  for  them  in  three  months  by  a  bill  of  two  months,  the  contract  was 
for  a  credit  of  five  months,  and  therefore  that  assumpsit  for  goods  sold 
and  delivered  could  not  be  brought  at  the  end  of  three  months,  upon 
the  neglect  of  the  vendee  to  give  his  bill  at  two  months, — the  remedy 
being  by  a  special  action  on  the  case  for  damages  for  the  breach  of 
contract  in  not  giving  such  bill. 

H,  Jamts,  on  a  former  day,  in  pursuance  of  leave  reserved  to  him, 
obtained  a  rule  to  set  aside  the  nonsuit,  and  enter  a  verdict  for  the 
plaintiff  for  13Z.  155.  9(i.,  on  the  ground  that  the  plaintiff  was  entitled 
to  be  paid  in  money  before  action  brought,  in  consequence  of  the  de- 
fendant refusing  to  give  a  bill  for  the  amount  due. 

Oppenheim  now  showed  cause. — This^cticm  is  prematurely  brought. 
The  terms  of  sale  were, — cash  at  the  expiration  of  the  month  succeed- 
ing the  current  month,  less  2^  per  cent,  discount,  or  a  bill  at  three 
months  from  the  same  period.  Mussen  v.  Price,  4  East  147,  upon 
the  authority  of  which  the  plaintiff  was  nonsuited,  was  confirmed  by 
Lee  t;.  Risden,  7  Taunt.  188  (E.  C.  L.  R.  vol.  2),  2  Marsh.  495  (E.  C. 
L.  R.  vol.  4),  and  Helps  v.  Winterbottom,  2  Ad.  *&  E.  431  r^Afo 
(E.  C.  L.  R.  vol.  29).  In  the  last- mentioned  case  goods  were  *- 
sold  at  six  months'  credit,  payment  to  be  then  made  by  a  bill  at  two 
ar  three  months,  at  the  purchaser's  option:  and  the  court  held  that 
this  was  in  effect  a  nine  months'  credit,  and  consequently  that  an  action 
for  goods  sold  and  delivered  commenced  within  six  years  from  the  end 
of  the  nine  months  was  in  time  to  save  the  statute  of  limitations. 
^'Supposing,"  said  Lord  Tenterden,  "the  agreement  to  have  been  for 
six  months'  credit,  and  payment  at  the  end  of  that  time  by  a  bill  at 
two  {or  three)  months,  I  think  the  action  was  properly  brought.  It  is 
commenced  in  tiine,  whether  the  term  of  credit  be  considered  in  the 
whole  as  eight  or  nine  months :  and  it  appears  to  me  that  no  action 
could  have  been  maintained  for  goods  sola  and  delivered  till  the  eight 
or  the  nine  months  had  expired.  The  plaintiff  might  have  brought 
i^n  action  at  the  end  of  the  six  months,  for  not  giving  a  bill  pursuant 
to  the  contract:  but  then  he  would  not  have  recovered  the  whole 
price  of  the  goods :  he  would  only  have  been  entitled  to  such  damages 


473  RUQG  V.  WKIR.    E.  T.  1864. 

as  the  jurj  migbt  have  thought  reasonable  for  the  breach  of  contract.'* 
So,  here,  possibly  the  plaintiff  might  have  maintained  an  action  at  the 
expiration  of  the  second  month,  for  not  giving  the  bill.     [Eblb,  C. 
J. — In  Helps  t;.  Winterbottom,  the  defendant  was  not  asked  for  a  bill : 
therefore  the  credit  was  aii  eight  or  nine  months'  credit.     Here,  the 
defendant  refused  to  give  his  acceptance :  he  therefore  became  liable 
to  be  called  upon  to  pay  cash, — whether  with  or  without  discount  is 
another  matter.]     In  Dutton  v.  Solomonson,  S  Bos.  &  P.  582,  it  was 
held,  that,  if  goods  be  bought,  to  be  paid  for  by  a  bill  at  two  months, 
and  the  vendee  refuses  to  accept,  he  eannot  be  sued  in  an  action  for 
goods  sold  and  delivered  until  afier  the  expiration  of  the  two  months. 
So,  in  Price  v.  Nixon,  6  Taunt.  888  (E.  C.  L.  R.  vol.  1),  it  was  held, 
*4741  ^^^^'  upon  a  sale  of  goods  at  *8ix  or  nine  months'  credit,  the 
J  purchaser,  by  not  paying  at  the  end  of  six  months,  makes  his 
election  to  take  credit  for  the  nine  months,  and  there  is  no  debt  to 
support  a  commission  of  bankruptcy  till  the  nine  months  are  expired. 
In  Ferguson  v.  Oarrington,  9  B.  &  C.  59  (E.  C.  L.  R.  vol.  17),  A.  pur- 
chased goods  upon  credit,  fraudulently  intending  at  the  time  of  the 
contract  not  to  pay  for  them.     B.,  the  vendor,  brought  assumpsit  as 
for  goods  sold  before  the  time  of  credit  expired :  and  it  was  held  that 
the  action  was  not  maintainable, — Park,  J.,  saying:  "As  long  as  the 
contract  existed,  the  plaintiffs  were  bound  to  sue  on  that  contract. 
They  might  have  treated  that  contract  as  void  on  the  ground  of  fraud, 
and  brought  trover.    By  bringing  this  action,  they  affirm  the  contract 
made  between  them  and  the  defendant."    Again,  m  Strutt  v.  Smith,  1 
C.  M.  &  R.  812,  goods  were  sold  upon  the  following  terms, — "  7|  per 
cent,  discount,  bill  at  three  months ;  10  per  cent,  discount,  cash  in 
fourteen  days ;"  and  it  was  held  that  the  vendors  could  not  sue  in  in- 
debitatus assumpsit  for  goods  sold  and  delivered  within  the  fourteen 
days,  even  if  the  sale  had  been  effected  by  fraud  on  the  part  of  the 
vendee,  so  that  trover  might  have  been  maintained  for  the  goods." 
There,  Parke,  B.,  says:  ''It  is  clear  that  the  plaintiffs  cannot  avail 
themselves  of  the  defendant's  fraud  so  as  to  rescind  the  contract,  and 
substitute  a  new  contract  of  sale  on  different  terms.     They  might 
possibly  on  the  evidence  have  maintained  trover,  on  the  ground  that 
the  fraud  vitiated  the  contract :  but,  if  they  treat  the  transaction  as  a 
contract  at  all,  they  must  take  the  contract  altogether,  and  be  bound 
by  the  specified  terms."    That  is  a  totally  different  cause  of  action. 
Paul  V.  Dod,  2  C.  B.  800  (E.  C.  L.  R.  vol.  52),  is  a  distinct  authority 
for  the  defendant.     A.  sold  goods  to  B.,  to  be  paid  for  partly  in  cash, 
and  the  residue  by  bills  at  intervals  of  three  months  each.    It  was 
*4751   ^^^^  ^^^^  ^      payment  of  the  *money  and  the  delivery  of  the 
-*   bills  did  not  constitute  a  condition^  so  as  to  entitle  A.  upon 
non-payment  of  the  money  and  non-delivery  of  the  bills,  to  sue  aa  for 
goods  sold  and  delivered,  without  waiting  the  expiration  of  the  credit : 
nor  could  such  action  be  maintained  for  the  amount  of  the  stipulated 
cash  payment, — A.'s  remedy  being  by  special  action  upon  the  ex- 
press contract. 

H.  James  was  not  called  upon. 

Erle,  G.  J. — I  am  of  opinion  that  this  rule  should  be  made  abso- 
lute. The  action  is  brought  to  recover  the  price  of  goods  sold  and 
delivered.    The  goods  were  sold  on  the  14th  of  October,  upon  a  credit 
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for  the  current  month  and  tfae  entire  sacceeding  month,  and  then  a 
bill  at  three  months,  or  cash  less  2}  per  cent,  discount.  It  is  clear 
that  the  plaiotiff  might  have  maintained  an  action  against  the  defendant 
for  refssiDg  to  give  a  bill  at  the  stipulated  time.  There  are  other 
fiMsts  in  the  case  which  appear  to  me  saf&cient  to  entitle  the  plaintiff 
to  a  verdict :  but,  if  the  matter  had  rested  upon  the  contract  as  stated 
bj  Mr.  Oppenheim,  I  should  have  held  the  plaintiff  to  be  entitled  to 
recover.  The  goods  were  sold  on  a  credit  till  the  end  of  November ; 
and  the  further  credit  of  three  months  was  at  the  option  of  the  de- 
fendant: he  was  to  have  three  months  more  if  he  elected  to  give  a 
bill,  instead  of  paying  cash  and  taking  a  discount  of  2|  per  cent.  If 
he  elected  not  to  give  a  bill,  the  money  became  due  immediately. 
That  is  reconcilable  with  all  the  cases ;  and  they  all  confirm  this  view. 
If  the  contract  be  for  a  credit  of  three  months,  goods  sold  and  delivered 
will  not  lie  until  the  period  of  credit  be  expired,  as  in  Dutton  v.  Solo- 
monson,  8  Bos.  &  P.  682,  and  Helps  t;.  Winterbottom,  2  B.  &  Ad.  481 
(E.  C.  L.  R.  vol.  29).  In  the  latter  case,  the  vendee  was  never  called 
upon  to  accept  a  bill,  ^consequently  the  credit  enured  until  the  rn^Ana 
extended  period.  Mussen  v.  Price,  4  East  147,  falls  within  the  '- 
same  principle.  Paul  t;.  Dod,  2  C.  B.  800  (E.  C.  L.  R.  vol.  62),  is  also 
reconcilable,  because  there  the  goods  were  sold  upon  one  entire  con- 
tract, to  be  paid  for,  802.  in  cash,  and  the  residue  by  instalments  of 
802.  at  each  succeeding  three  months,  to  be  secured  by  bills.  No 
portion  of  the  goods  could  be  singled  out  for  payment  in  cash :  there 
was  no  debt  of  802.  for  goods  sold,  so  as  to  entitle  the  plaintiff  to 
maintain  a  separate  action.  In  Nickson  v.  Jepson,  2  Stark.  N.  P.  C. 
227  (E.  C.  L.  R.  vol.  8),  the  goods  were  sold  at  three  months*  credit, 
the  vendor  agreeing,  if  the  vendee  should  want  further  time,  to  take 
his  bill  at  three  months'  date  at  the  end  of  the  first  three  months;  it 
was  held,  that,  unless  the  vendee  gave  such  a  bill  at  the  end  of  the 
first  three  months,  the  vendor  might  bring  his  action  immediately. 
Lord  Ellenborough  said :  ^*  The  plaintiff  had  agreed,  if  the  defendant 
wished  it,  to  give  further  time:  but  the  defendant  was  to  give  to  the 
plaintiff  his  bill  at  three  months  as  the  price  of  that  indulgence.  It 
was  incumbent  upon  him  to  give  such  a  bill,  if  he  wished  to  avail 
himself  of  the  indulgence  offered  to  him." 

Willis,  J. — I  am  of  the  same  opinion.  Looking  at  the  former 
transactions  between  these  parties,  I  think  the  case  was  a  proper  one 
to  leave  to  the  jury.  Looking  at  those  transactions,  and  at  the  offer 
of  the  check  here  less  the  discount,  I  think  the  jury  might  well  have 
been  justified  in  concluding  that  the  bill  formed  no  part  of  the  bar^ 
gain,  but  was  merely  incidental.  I  also  agree  with  my  Lord,  that,  if 
we  are  to  take  the  terms  as  stated  in  the  invoice,  the  case  is  distin- 
guishable from  all  those  relied  on  by  Mr.  Oppenheim,  and  we  may 
very  well  hold  the  concessit  solvere  to  be  satisfied  by  the  proof  given. 
The  terms  are, — "2J  per  cent,  cash,  or  three  months'  bill,"  which 
is  *very  different  from  "credit  three  months,  and  bill  six  rn^Ann 
months."  Those  words  indicate  a  fixed  mode  of  payn>ent,  in-  ^ 
Volving  a  credit  for  the  whole  period,  whether  a  bill  is  given  or  not. 
Here,  what  the  agreement  amounts  to,  is,  that,  if  the  buyer  wishes 
credit  beyond  the  current  month  and  the  month  following,  he  roust 
give  a  bill  at  three  months.     If  he  does  not  give  a  bill,  he  is  to  pay 


477  RUGG  V.  WEIR.    E.  T.  1864. 

cash  and  to  be  allowed  2\  per  cent,  discount.  In  that  state  of  things, 
where  the  purchaser  refuses  to  accept  the  bill,  is  the  seller  bound  to 
sue  hira  in  a  special  action  for  not  accepting,  or  ma;  he  sue  for  the 
price  of  the  goods?  I  apprehend  that  depends  upon  whether  or  not 
the  election  is  made,  and  whether  when  made  it  is  revocable.  It  was 
made  here :  and  such  election,  when  made,  I  apprehend  is  irrevocable. 
As  soon  as  the  purchaser  declared  that  he  would  not  give  the  bill,  the 
seller  had  a  right  to  discharge  his  mind  altogether  of  the  alternative. 
To  hold  otherwise  would  be  changing  the  position  of  the  seller.  The 
election  once  made,  it  is  irrevocably  made,  where  it  cannot  be  revoked 
without  damage  to  another  person.  The  buyer  having  refused  to 
give  the  bill,  his  liability  from  that  moment  was  to  pay  in  cash. 
Where  a  liability  to  pay  money  exists,  you  are  not  bound  to  set  forth 
all  the  series  of  events  which  result  in  a  liability  on  the  one  side  to 
pay  money,  and  a  right  on  the  other  to  receive  it.  Certainly  the 
expression  "concessit  solvere"  is  at  least  as  wide  as  ''assumpsit.'*  I 
desire  further  to  add  that  this  is  a  case  which  under  the  first  great 
(modern)  statute  of  amendments, — Baron  Parke's  Act  (3  &  4  W.  4, 
c.  42,  s.  23),  an  amendment  of  the  declaration  might  properly  have 
been  made;  much  more  under  the  larger  powers  conferred  upon  the 
judges  and  the  court  by  15  k  16  Yict.  c.  76,  s.  222,  and  17  k  18  Yict 
c.  126,  s.  96. 

*478"l  Byles,  J. — I  entirely  agree  with  the  rest  of  the  *court  that 
-'  this  rule  should  be  made  absolute.  The  justice  of  the  case  is 
apparent:  and  I  am  glad  to  find  that  we  are  able  to  administer 
justice  here  without  violating  the  strict  rules  of  law.  Until  the 
case  of  Brooke  v.  White,  1  N.  Jl.  330,  it  was  doubted  whether  aa 
action  for  goods  sold  and  delivered  would  lie  in  such  a  case  aa  this, 
even  at  the  expiration  of  the  time  the  bill  would  have  to  ran. 
Several  cases  were  there  cited  to  that  efiect.  The  ground  upon  which 
it  is  now  held  to  lie  is  thus  put  by  Park,  J.,  in  Helps  v.  Winterbot- 
torn,  2  B.  &  Ad.  435  (E.  C.  L.  R.  vol.  22),—"  The  ground  upon  which 
it  has  been  held  that  indebitatus  assumpsit  liei  at  the  expiration  of  a 
credit  of  the  present  description  has  been,  that  the  contract  substan- 
tially is  for  so  many  months'  credit,  payment  to  be  made  at  the  end 
of  that  time  in  cash,  but  security  to  be  given  for  part  of  the  time  by 
the  delivery  of  a  bill  at  a  certain  stipulated  period."  Without  in  the 
least  impugning  the  way  Park,  J.,  puts  the  case,  I  think  this  action 
will  lie.  It  has  been  urged  that  no  action  of  this  description  oould 
be  commenced  until  the  expiration  of  the  three  months  stipulated  for 
the  currency  of  the  bill,  and  that  that  should  have  been  left  to  the 
jury.  I  am  further  of  opinion  that  there  has  been  an  election  here 
under  circumstances  which  render  it  irrevocable.  But  the  ground 
suggested  by  my  Brother  Willes  is  alone  sufficient  to  dispose  of  this 
case.  The  meaning  of  concessit  solvere  may  be  doubtful.  But  there 
can  be  no  doubt  that  this  was  a  fit  case  for  amendment,  if  any  were 
necessary. 

Kbating,  J. — I  am  of  the  same  opinion.  Looking  at  the  previous 
transactions  between  these  parties,  I  think  there  was  abundant  evidence 
that  the  goods  were  to  be  paid  for  in  cash  less  2|  per  cent,  disoount 
at  the  expiration  of  the  month  succeeding  the  current  month,  unlen 
a  three  months'  bill  was  given.  Rule  absolute. 
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L  One  who  maku  a  patoot  artiole  under  a  Iteense  from  the  inrentor,  cannot,  in  an  action 
•gaiBflt  him  for  rojaltiet /  let  op  any  objeetion  to  the  noyelty  or  utility  of  the  inyention  or  the 
?aUdity  of  the  tpecifleation  :  bat,  if  the  claim  in  the  epeciflcation  is  aofceptible  of  two  construe  • 
tiont,  one  of  which  would  make  the  ipeeification  bad  and  the  other  and  more  natural  one 
would  make  it  good,  it  ie  competent  to  him  to  insist  that  the  latter  is  the  true  construction. 

3.  Three  descriptions  of  anchors  were  well  known — 1.  the  Dutch  or  common  anchor,  in 
vhieh  the  arms  and  the  shank  were  all  in  one  piece,  the  palm  or  fluke  being  sometimes  placed 
iimde  and  sometimes  ouinde  the  eztreipity  of  the  arm, — 2.  Rogers's  anchor,  the  peculiarity  of 
vhieh  was  that  the  palm  or  fluke  was  placed  ouUitU  the  extremity  of  the  arm, — 3.  Porter's 
soehor,  the  arms  of  which  moyed  on  an  axis  in  the  shank,  the  palm  being  placed  tfi^iVs  the 
srai,  with  a  horn  or  toggle  at  the  back  and  of  the  width  of  th*  arvt. 

The  plaintiflf  took  out  a  patent  for  "  Improyements  in  anchors,"  such  improFoments  mainly 
eonsisCing  in  placing  the  palm  at  the  back  or  outtidt  or  "  intermediately  of  the  breadth"  of  the 
sm,  and  making  the  horn  or  t<)ggle  form  part  of  and  of  the  same  width  as  the  palm,— eom- 
bioed  with  Porter's  movable  arms. 

In  bis  specification  he  thus  described  his  inyention, — '<  The  Improyements  are  chiefly  appli- 
cable to  that  elasB  of  anchors  known  as  '  Porter's  anchors,'  and  consist, — first,  of  forming  or 
ftxing  tiie  palm  intermediately  of  the  breadth  of  the  arm, — secondly,  in  forming  the  horn  wider 
than  the  arm,— «nd  thirdly,  in  forming  or  afllxing  the  palm  of  that  class  of  anchor  known  as 
Porter's  anchor  at  the  back  of  the  arm."  And,  after  describing  the  drawings,  he  concluded 
thes :— '<  I  would  remark  that  I  am  aware  that  it  is  not  new  to  place  the  palm  at  the  back  of 
the  arm  of  ordinary  anohors :  this  part  of  the  inyention,  therefore,  consists  of  combining  the 
/ximg  </  the  palma  to  the  back  of  Moss  arm$  of  anehon  which  mot*  on  axta.  The  angles  which 
the  faces  of  the  arms  and  the  faoes  of  the  palms  make  to  the  shank  and  to  each  other  may  be 
Tsried :  but  it  is  important  that  the  angles  which  the  palms  make  to  the  shank  and  those  made 
by  the  arms  should  be  different.    The  construction  shown  are  those  I  employ." 

The  defendants  (having  a  license  fk'om  the  plaintiff)  made  anchors  with  the  arms  moving  on 
sa  axis  like  Porter's,  and  with  the  palm  at  the  outtide  of  the  arm,  with  a  horn  of  a  greater 
width  than  the  arm,  and  nearly  identical  with  that  described  in  the  plaintiff's  specification  and 
drswiogs ;  but  they  forged  the  arms,  palm,  and  horn  nil  in  one  piece,  whereas  the  plaintilTs 
pslffl  and  horn  were  formed  together  and  then  fixed  to  the  back  or  ''  intermediate  of  the 
breadth"  of  the  arm. 

The  Jury,  in  an  action  against  the  defendants  for  non-payment  of  royalties  and  for  an 
seeeunt,  found,  as  regarded  the  palm,  that  the  defendants  had  adopted  the  plaintiiTs  invention, 
hut,  not  being  able  to  agree  as  to  the  horn,  they  were  discharged  from  any  finding  as  to  that : 
—Held,  that  the  plaintiff'  was  entitled  to  an  account  of  the  anchors  so  made. 


This  was  an  action  for  royalties  due  under  a  license  to  use  a  patent 
inyention. 

The  declaration  stated,  that,  by  deed  dated  the  20th  of  December, 
1861,  made  between  the  plaintiff  of  the  one  part  and  the  defendants 
of  the  other  part, — after  reciting  that  the  plaintiff  was  the  true  and 
first  inventor  of  a  certain  invention  intituled  ''Improvements  in 
anchors,"  and  that  the  said  invention  was  at  the  time  of  the  grant  of 
the  thereinafter-mentioned  letters-patent  new  as  to  the  public  use 
and  exercise  thereof  within  the  realm,  and  of  great  public  utility,  and 
that  *Her  Majesty  by  her  letters-patent  under  the  great  seal  of  r^AQri 
Great  Britain,  bearing  date  at  Westminster  the  20th  of  April,  ^ 
1852.  for  herself,  her  heirs  and  successors,  granted  the  plaintiff,  his 
executors,  &c..  especial  license,  &c.,  that  he  the  plaintiff,  his  executors, 
fcc.,  by  himself  and  themselves,  or  by  his  and  their  deputy  or  deputies, 
servants,  or  agents,  or  such  others  as  he,  the  plaintiff,  his  executors, 
&c.,  should  at  any  time  agree  with,  and  no  others,  from  time  to  time 
and  at  all  times  thereafter  during  the  term  of  years  therein  expressed, 
fihoald  and  lawfully  might  make,  use,  exercise,  and  vend  the  said  in- 
vention within  England,  Wales,  and  the  town  of  Berwick-upon-Tweed, 
for  the  term  of  fourteen  years  from  the  date  of  the  said  letters-patent  f 
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and  that  a  sufficient  specification  of  the  said  invention  under  the  hand 
and  seal  of  the  plaintiff  was  duly  enrolled  in  Her  Majesty's  High 
Court  of  Chancery ;  and  that  the  plaintiff  had  agreed  with  the  de- 
fendants to  grant  to  them  a  license  to  use  the  said  invention  for  which 
the  said  letters-patent  were  granted  to  the  plaintiff,  for  such  term,  and 
subject  to  such  conditions  as  were  thereinafter  contained, — it  was  by 
the  said  indenture  witnessed,  that,  in  pursuance  of  the  said  agreement, 
and  in  consideration  of  the  payments  thereinafter  reserved,  and  the 
covenants,  provisoes,  and  agreements  thereinafter  contained  and  on 
the  part  of  the  defendants,  their  executors,  &c.,  to  be  paid,  performed, 
and  kept,  he  the  plaintiff  did  give  and  grant  unto  the  defendants  full 
and  free  license,  power,  and  authority  to  use,  exerc\^e,  and  put  in 
practice  at  the  present  manufactories  of  the  defendants  situate  at 
Saltney,  near  Chester,  in  the  counties  of  Flint  and  Chester,  and  at 
Stourbridge,  Cradley,  Wolverhampton,  Liverpool,  and  London,  or  at 
such  other  place  or  places,  as  they  the  defendants  should  at  any 
time  thereafter  (first  giving  notice  thereof  to  the  plaintiff,  his  execu- 
*4811   *^^  *^^  administrators,)  think  proper,  the  said  invention  for 

-'  which  the  said  letters-patent  were  so  granted  as  aforesaid,  or 
any  part  or  parts  thereof,  and  to  vend,  sell,  and  dispose  of  the  anchors 
and  other  articles  manufactured  according  to  the  said  invention,  or 
any  part  thereof,  when,  where,  upon  such  terms,  and  at  such  price  as 
the  aefendants  should  think  fit.  To  haVe  and  to  hold  the  said  license, 
power,  privilege,  and  authority  thereby  given  and  granted  for  and 
during  the  residue  then  unexpired  of  the  said  term  of  fourteen  years 
from  the  20th  of  April,  1852,  subject,  nevertheless,  to  the  covenants, 
restrictions,  conditions,  and  agreements  thereinafter  contained  on  the 
part  of  the  defendants  to  be  observed  and  performed  in  respect  of  the 
said  license  and  privilege  thereby  granted.  Yielding  and  paying  to 
the  plaintiff  for  the  said  license  thereinbefore  granted  to  use  the  said 
invention  for  which  the  said  letters- f>atent  were  so  granted  as  afore- 
said such  sum  or  sums  of  money  as  should  be  equal  to  the  sum  of  lOL 
for  every  100/.  on  the  selling  price  at  the  manufactories  of  the  defend- 
ants whereat  the  same  should  be  made  or  sold,  of  all  anchors  made  or 
to  be  made  by  or  by  means  of  or  according  to  the  said  invention  the 
subject  of  the  said  letters-patent,  or  any  part  or  parts  thereof,  and 
such  suras  to  be  paid  by  quarterly  payments  on,  &c.,  in  every  year: 
And,  in  consideration  of  the  license  and  privilege  thereby  granted  by 
the  plaintiff  as  aforesaid,  they  the  defendants  did  by  the  said  deed  of 
covenant  promise  and  agree  to  and  with  the  plaintiff  in  manner  fol- 
lowing, that  is  to  say,  that  they  the  defendants  should  and  would 
during  the  continuance  of  the  license  thereby  granted  render  or  cause 
to  be  rendered  unto  the  plaintiff,  within  one  calendar  month  next 
after  each  of  the  said  last-mentioned  days,  a  true  and  just  account  or 
*4821   P^^^^^^'^i*  '^  writing  (to  be  verified,  if  required,  by  ^solemn 

-'  declaraticm  under  or  according  to  the  provisions  of  the  statute 
6  &  6  W.  4,  c.  62,  for  the  suppression  of  voluntary  oaths  and  affida- 
vits,) of  the  number  of  anchors  made  and  the  value  of  each  anchor 
made  and  sold  in  the  preceding  quarter  of  a  year  up  to  the  said  last- 
mentioned  quarterly  days  respectively,  by  them  the  defendants,  at 
their  said  or  any  other  manufactories,  under  or  by  means  of  or  accord- 
ing to  the  said  invention,  or  any  part  thereof,  and  also  specifying  the 


COMMON  BENCH  REPORTS.    (16  J.  SCOTT.    N.  S.)        482 


price  for  which  the  same  were  sold  and  the  date  of  such  sale:  Pro- 
YJded  always  that  all  anchors  made  and  sold  as  aforesaid  should  for 
the  purposes  of  those  presents  be  considered  as  sold  on  the  day  of  the 
delivery  or  removal  of  the  same  from  the  manufactory  of  the  said 
defendants;  and  further  that  they  the  defendants  should  and  would 
witbin  one  calendar  month  next  after  the  rendering  of  every  such 
account  pay  or  cause  to  be  paid  to  the  plaintiff,  his  executors,  &c. 
(which  payment  was  to  be  considered  as   a  fulfilment  of  the  now 
stating  covenant  and  in  pursuance  of  the  reservation  thereinbefore 
contained),  the  sum  or  sums  of  money  thereby  appearing  to  be  due  in 
respect  of  the  moneys  thereinbefore  reserved  and  made  payable  as 
aforesaid,  and  in  the  like  proportion;  and  should  and  would  from 
time  to  time  when  thereto  required  by  the  plaintiff,  his  executors,  &g,, 
produce  and  show  to  the  plaintiff,  his  executors,  &c.,  or  to  such  other 
person  as  the  plaintiff,  his  executors,  &c.,  should  from  time  to  time 
appoint  by  writing  in  that  behalf,  at  the  said  manufactories,  or  other 
the  manufactories  for  the  time  being  of  the  defendants,  all  books, 
accounts,  and  writings  relating  to  the  anchors  so  made  at  their  manu- 
factories, for  the  purpose  of  enabling  the  plaintiff,  his  executors,  &c., 
to  examine  and  check  every  account  and  particular  so  to  be  made  as 
aforesaid ;  and  further  that  they  the  defendants  should  and  would 
give  and  *procure  for  the  plaintiff,  and  to  and  for  any  person    r«j  go 
or  persons  to  be  in  writing  authorized  by  him  for  that  purpose,   '■ 
free  access  and  liberty  to  enter  into  and  upon  the  said  manufactories 
and  premises,  or  other  the  manufactories  for  the  time  being  of  the 
defendants,  at  all  reasonable  times  and  hours  when  and  as  he  or  they 
should  think  proper  during  the  continuance  of  the  said  license  thereby 
granted,  to  view  and  inspect  the  method  there  used  and  employed  in 
manufacturing  anchors,  and  the  quantity  or  quantities  and  value  or 
values  thereof;  and  also  that  they  the  defendants  should  and  would 
mark  or  stamp,  or  cau^e  to  be  marked  or  stamped,  all  the  anchors  made 
by  them  under  or  by  virtue  of  the  license  thereby  granted,  and  by 
means  of  the  said  invention,  with  the  words  "  Henry  Wood  &  Co. 
Trotman's  Patent ;"  and  also  should  cause  each  anchor  to  be  marked 
or  stamped  consecutively  in  the  order  in  which  they  were  made,  begin- 
ning with  the  number  1.    Averment,  that  the  defendants  did,  after  the 
making  of  the  said  deed,  and  during  the  said  term  of  fourteen  years, 
make  and  manufacture  divers  and  very  many  anchors  by  and  by  means 
of  the  said  invention,  or  of  part  or  parts  thereof  respectively,  and 
nnder  and  by  virtue  of  the  said  deed  and  the  license  and  authority 
thereby  granted :  that  thereupon  and  thereby  a  large  sum  of  money, 
amounting,  to  wit,  to  1000/.  for  and  in  respect  of  the  said  rent  or  patent 
does  of  10/.  for  every  100/.  on  the  selling  price  of  the  said  anchors  made 
And  manufactured  by  the  defendants  as  aforesaid,  became  and  was 
due  and  payable  from  the  defendants  to  the  plaintiff  according  to  and 
under  and  by  virtue  of  the  said  deed  and  the  said  license  and  autho- 
rity :  Breach,  that,  although  the  time  for  the  payment  of  the  same  by 
the  defendants  had  elapsed,  and  the  plaintiff  had  done  all  things  and 
»11  things  had  happened  and  exisj-ed  to  'entitle  the  plaintiff    r^^g^ 
to  payment  thereof,  yet  the  defendants  had  not  paid  the  same,   ^ 
or  any  part  thereof,  and  the  same  remained  unpaid :  That  the  defend- 
ants did  after  the  making  of  the  said  deed,  and  during  the  contiuu* 
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ance  of  the  said  license  and  term,  manufacture  at  their  said  manu- 
factories divers  and   very  many  anchors   by  or  by  means  of  the 
aforesaid  invention   under  and  by  virtue  of  the  said  license,  and 
although  the  plaintiff  had  done  and  performed  all  things,  and  all 
things  had  happened   and  existed  to  entitle  the   plaintiff  to  have 
rendered  unto  him  by  the  defendants  a  just  and  true  account  or  par- 
ticular in  writing,  according  to  the  defendants'  said  covenant  in  that 
behalf,  of  the  number  of  the  said  anchors  made,  and  of  the  value  of 
each  anchor  made  and  sold,  and  although  the  time  for  so  rendering 
such  account  according  to  the  said  deed  had  elapsed,  yet  the  defend- 
ants did  not  nor  would  render  unto  the  plaintiff  within  one  calendar 
month  next  after  the  said  days  respectively,  commencing  from  the 
date  of  the  said  deed,  or  at  any  time  or  times,  a  just  and  true  or  other 
account  or  particular  in  writing  of  the  number  of  the  said  anchors  so 
made,  or  of  the  value  of  each  anchor  made  and  sold  by  the  defendants 
as  aforesaid  in  the  preceding  quarter  or  portion  of  a  year,  but  wholly 
made  default  in  that  behalf,  contrary  to  the  said  deed  :  And  that  the 
defendants  did  after  the  making  of  the  said  deed,  and  during  the  con- 
tinuance of  the  said  license  and  term,  manufacture  at  their  said  manu- 
factories  divers  and  very  many  anchors  by  or  by  means  of  the 
aforesaid  invention,  or  part  or  parts  thereof,  under  and  by  virtue  of 
the  said  license,  and  although  the  plaintiff  had  done  and  performed 
all  things,  and  all  things  had  happened  and  existed  to  entitle  the 
plaintiff  to  have  the  said  anchors  marked  or  stamped  with  the  words 
*4.8'1    "  Henry  Wood  &  Co.     Trotman's  Patent,"  *and  also  to  have 
-'    the  said  anchors  marked  or  stamped  consecutively  in  the  order 
in  which  they  were  made,  yet  the  defendants  did  not  nor  would  cause 
the  said  anchors  to  be  marked  or  stamped  or  numbered  as  aforesaid : 
Claim,  lOOO;. 

Plea  to  the  first  breach, — that  the  defendants  had»  agreeably  to 
the  terms  of  the  said  deed,  paid  to  the  plaintiff'  all  moneys  due  and 
payable  from  them  to  the  plaintiff  for  and  in  respect  of  anchors  made 
and  manufactured  by  them  by  or  by  means  of  or  according  to  the 
said  invention,  or  any  part  or  parts  thereof  respectively,  and  under 
and  by  virtue  of  the  said  deed  and  the  license  and  authority  thereby 
granted. 

Plea  to  the  second  breach, — that  the  defendants  did  not  make 
default  in  rendering  to  the  plaintiff  such  just  and  true  accounts  or 
particulars  in  writing  as  in  the  declaration  alleged,  or  any  of  them. 

Plea  to  the  third  breach, — that  the  defendants  did  agreeably  to  the 
said  deed  cause  to  be  stamped,  marked,  and  numbered  as  aforesaid 
all  anchors  manufactured  or  made  by  them  under  or  by  virtue  of  the 
license  granted  by  the  said  deed,  and  by  means  of  the  said  invention 
Issue  thereon. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  in  Middlesex 
after  the  last  term.  The  specification,  which  was  put  in,  was  as 
follows : — 

"  To  all  to  whom  these  presents  shall  come,  I,  John  Trotroan,  of 
Dursley,  Gloucestershire,  send  greeting: 

'*  Whereas,  her  present  most  excellent  Majesty,  Queen  Victoria,  by 
her  royal  letters-patent  under  the  great  seal  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  bearing  date  at  Westminster,  the  20th 
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of  April,  1852,  in  the  fifteenth  year  of  Her  reign,  did,  for  herself, 
her  heirs  and  successors,  give  and  grant  unto  me  the  said  John  Trot- 
man,  my  executors,  administrators,  and  assigns,  her  especial  license, 
full  power,  *sole  privilege  and  authority,  that  I  the  said  John  r«^o<j 
Trotman,  my  executors,  administrators,  or  assigns,  or  such  '- 
others  as  I  the  said  John  Trotman,  my  executors,  administrators,  or 
assigns,  should  at  any  time  agree  with,  and  no  others,  from  time  to 
time  and  at  all  times  during  the  term  of  years  therein  expressed, 
should  and  lawfully  might  make,  use,  exercise,  and  vend  within  Eng- 
land, Wales,  and  the  town  of  Berwick-upon-Tweed,  my  invention  of 
'Improvements  in  Anchors;'  in  which  said  letters-patent  is  contained 
a  proviso  that  I  the  said  John  Trotman  shall  cause  a  particular 
description  of  the  nature  of  my  said  invention,  and  in  what  manner 
the  same  is  to  be  performed,  by  an  instrument  in  writing  under  my 
hand  and  seal,  to  be  enrolled  in  Her  Majesty's  High  Court  of  Chancery 
within  six  calendar  months  next  and  immediately  after  the  date  of 
the  said  in  part  recited  letters- patent,  as  in  and  by  the  same,  refer- 
ence being  thereunto  had,  will  more  fully  and  at  large  appear : 

"Now  know  ye,  that,  in  compliance  with  the  said  proviso,  I  the 
said  John  Trotman  do  hereby  declare  that  the  nature  of  my  said 
invention,  and  the  manner  m  which  the  same  is  to  be  performed,  are 
fully  described  and  ascertained  in  and  by  the  following  statement 
thereof,  reference  being  had  to  the  drawing  hereunto  annexed,  and  to 
the  figures  and  letters  marked  thereon,  that  is  to  say, — 

''The  improvements  are  chiefiy  applicable  to  that  class  of  anchors 
known  as  'Porter's  anchors,'  and  consist, — first,  of  forming  or  fixing 
the  palm  intermediately  of  the  breadth  of  the  arm, — secondly,  in 
forming  the  horn  wider  than  the  arm, — and,  thirdly,  in  forming  or 
affixing  the  palm  of  that  class  of  anchor  known  as  '  Porter's  anchor' 
at  the  back  of  the  arm : 

"  Figure  1  shows  part  of  an  anchor,  made  according  to  the  original 
mode  pursued  by  Mr.  Porter  and  others  *who  have  made  such    r^Aoj 
anchors.    In  this  case  the  horn  a  is  only  of  the  width  of  the  '- 
arm  at  that  part : 

"Figure  2  shows  an  anchor  made  according  to  the  first  and  second 
parts  of  my  invention  :  a  is  the  horn,  which  will  be  seen  to  be  part 
of  the  palm,  and  to  be  wider  than  the  arm  b;  and  this  is  important  in 
the  construction  of  Porter's  as  well  as  other  anchors:  and  it  will  be 
farther  seen  that  the  palms,  instead  of  being  formed  or  welded  in 
front  of  the  arms,  are  formed  or  fixed  intermediate  of  the  breadth  of 
the  arms  in  making  Porter's  or  other  anchors,  by  which  means  the 
holding  powers  are  improved,  and  the  angle  at  which  the  palms  are 
formed  or  fixed  may  differ  from  that  of  the  arms : 

"Figure  8  is  a  separate  view  of  the  shank  and  stock  of  the 
anchor : 

"Figure  4  shows  another  form  of  anchor,  and  wherein  the  palms 
are  fixed  at  the  backs  of  the  arms,  and  the  horns  form  part  of  the 
palms : 

**  I  would  remark  that  I  am  aware  that  it  is  not  new  to  place  the 
palm  at  the  back  of  the  arm  of  ordinary  anchors  :  this  part  of  the  in- 
vention, therefore,  consists  of  combining  the  fixing  of  the  palms  to 
the  back  of  those  arms  of  anchors  which  move^pn  axes.     The  angles 
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which  the  faces  of  the  arms  and  the  faces  of  the  palms  make  to  the 
shank  and  to  each  other  may  be  varied ;  but  it  is  important  that  the 
angles  which  the  palms  make  to  the  shank  and  those  made  by  the 
arms  should  be  dififerent.  The  construction  shown  are  those  I  em- 
ploy." 

A  great  number  of  witnesses  were  called  (the  plaintiff  himself, 
amon^rst  others,)  to  prove  the  value  of  the  plaintiff's  improvements 
and  their  utility  ;  for,  though  the  novelty  and  utility  of  the  invention 
and  the  sufficiency  of  the  specification  could  not  be  directly  put  in 
isBoe  as  between  these  parties,  it  was  necessary  to  ^show  'what  r«4.oo 
was  the  plaintiffs  real  invention,  in  order  to  ascertain  whether  ^ 
or  not  the  anchors  in  respect  of  which  the  plaintiff  claimed  an  account 
and  payment  of  royalties  were  made  under  his  patent  in  the  whole 
or  in  part.     The  substance  of  the  evidence  was  as  follows: — 

In  1838,  one  Porter  obtained  a  patent  for  an  improved  anchor;  his 
improvement  consisting  in  attaching  the  arms  to  the  shank  by  means 
of  ft  bolt  which  formed  an  axis  on  which  the  arms  moved,  with  a 
fluke  or  *'  palm"  infide  the  extremity  of  each  arm,  and  a  horn  or  toggle 
at  the  back  and  of  the  same  width  as  the  arm. 

In  1846,  one  Lieutenant  Rogers  obtained  a  patent  for  improvements 
in  anchors.  His  improvement  upon  the  Dutch  or  common  anchor  (in 
which  the  shank,  the  arms,  and  the  flukes  were  all  forged  in  one 
piece.)  consisted  merely  in  placing  a  "palm"  or  fluke  outside  the  ex* 
tremity  of  the  arm.  This  was  not  found  very  effective.  The  leading 
principle  was,  to  have  an  anchor  which  would  enter  the  ground 
quickly.  That  object  was  in  part  accomplished,  but  at  the  expense 
of  holding  power.  Lieutenant  Rogers  obtained  a  second  patent 
in  185S  for  an  anchor  which  was  a  slight  improvement  upon  his  former 
one. 

In  1852,  the  plaintiff's  patent  was  obtained,  being  for  an  improve- 
ment in  Porter's  anchor,— combining  Porter's  movable  arms  with  a 
palm  placed  outside  or  in  the  centre  of  the  arm,  so  as  to  form  such  an 
angle  with  the  shank  when  in  the  ground  as  to  give  the  greatest  pos- 
sible amount  of  holding  power,  and  a  born  or  toggle  at  the  back,  of 
the  same  width  as  the  palm. 

The  principal  points  of  claim  in  Trotman*s  patent  were, — first, 
forming  the  palm  "  intermediate  of  the  breadth  of  the  arm,"  in  order 
that  the  arm  might  be  set  at  such  an  angle  to  the  shank  as  to  give  the 
arm  *the  greatest  penetrating  power,  and  to  set  the  palm  at  r*4oo 
such  different  angle  that  it  might  have  the  greatest  amount  of  ^ 
holding  power  when  in  the  ground, — secondly,  forming  the  horn  or 
toggle  wider  than  the  arm  (the  width  of  the  widest  part  of  the  palm), 
in  order  to  obviate  one  of  the  principal  objections  to  Porter's  anchor, 
viz.,  that  with  the  narrow  horn  the  tripping  of  the  anchor  was  uncer- 
tain, and  so  the  palm  failed  to  enter  the  ground,  whereas  the  wider 
horn  rendered  it  certain, — thirdly,  forming  or  affixing  the  .palm  of 
that  class  of  anchor  known  as  Porter's  anchor  (with  the  arms  moving 
on  an  axis)  at  the  back  of  the  arm,  in  which  case  also,  as  in  the  first 
improvement  where  the  palm  is  placed  intermediate  on  the  arm,  the 
angles  of  palm  and  shank  and  arm  and  shank  might  be  varied  so  as 
to  insure  the  best  penetrating  power  to  the  arm  and  the  best  holding 
power  to  the  palm  when  once  in  the  ground. 
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The  defendaDts  made  anchors  with  the  arms  moving  on  an  axis 
like  Porter's,  and  with  the  palm  at  the  outside  or  back  of  the  arm, 
with  a  horn  of  a  greater  width  than  the  arm,  and  nearly  identical  in 
form  with  that  described  in  the  plaintiff's  specification  and  drawings; 
but  he  forged  the  arms,  palm,  and  horn  all  in  one  piece,  whereas  it  was 
said  the  plaintiff's  palm  and  horn  were  ''  placed  or  affixed  "  on  or  inter- 
mediately of  the  breadth  of  the  arm  by  a  separate  operation :  and  the 
so  placing  the  palm  outside  the  arm  by  the  aefendants  formed  the  dif- 
ference of  angle  which  the  face  of  the  arm  and  that  of  the  palm  made 
to  the  shank  of  the  anchor,  and  to  each  other,  as  claimed  by  the 
plaintiff. 

The  learned  judge,  in  his  summing-up,  after  pointing  out  to  the 
jury  the  claims  made  by  the  plaintiff  in  his  specification,  and  the 
nature  of  the  alleged  infringements,  in  substance  told  them,  that,  if 
*4901  ^^^  ^defendants  adopted  the  plaintiff's  plan  in  the  form  and 
^  position  of  the  palms  and  the  norns,  with  the  palm  at  a  differ- 
ent angle  with  reference  to  the  shank  than  the  arm,  the  circumstance 
of  the  whole, — arm,  palm,  and  horn, — being  formed  or  welded  in  one 
piece  would  not  prevent  its  being  a  manufacture  in  accordance  with 
the  plaintiff's  patent;  and  he  left  it  to  them  to  say  whether,  upon  the 
evidence  before  them,  they  were  satisfied  that  the  anchors  made  bv 
the  defendants  were  made  in  accordance  with  the  claims  in  the  plain- 
tiff's specification  with  regard  to  the  placing  the  palm  at  the  back 
of  the  arm,  and  making  the  horn  wider  than  the  arm,  and  the  differ- 
ential  angle. 

The  jury  found  that  the  defendants'  mode  of  placing  the  palm  was 
the  same  as  that  described  in  the  plaintiff's  specification  :  but,  as  to 
the  horn,  they  could  not  agree.  They  were  therefore  discharged 
from  any  finding  as  to  that, — leave  being  reserved  to  the  plaintiff  to 
move  for  a  new  trial  upon  that  point,  should  it  in  the  result  become 
necessary. 

A  verdict  was  thereupon  taken  for  the  plaintiff  for  180Z.,  to 
be  augmented  or  reduced  according  to  an  account  between  the 
parties. 

Bovill,  Q.  C,  in  Easter  Term  last,  moved,  pursuant  to  leave,  to  enter 
a  verdict  for  the  defendants,  or  for  a  new  trial  on  the  ground  of  mis- 
direction and  that  the  verdict  was  against  the  weight  of  evidence. 
After  referring  to  the  several  progressive  improvements  in  anchors  from 
the  old  Dutch  anchor  to  Porter's  and  Rogers's  anchors,  and  to  the 
plaintiff's  specification,  he  submitted  that  the  anchors  made  by  the  de- 
fendants were  not  made  in  accordance  with  the  plaintiff's  specification, 
according  to  its  true  legal  construction  and  effect.  The  only  novelty  in 
the  plaintiff's  anchor  is,  the  combination  of  the  arms  moving  on  an  axis, 
*4911  ^^^^  *^^^  palm  outside  or  "  intermediate  of  the  breadth  of"  the 
-*  arm,  and  the  horn  or  toggle  wider  than  the  arm.  The  plaintiff 
could  not  legally  have  had  a  patent  for  merely  doing  that  to  an  anchor 
whose  arms  moved  on  an  axis  which  had  formerly  been  done  to  an 
anchor  with  fixed  arms:  Brunton  v.  Hawkes,  4  B.  &  Aid.  452  (E.  C. 
L.  R.  vol.  6).  In  that  case,  a  patent  was  attempted  to  be  supf)orted 
for  a  peculiar  mode  of  constructing  ships'  anchors,  when  a  similar 
plan  had  been  used  for  adze-anchors  and  mushroom-anchors;  and  the 
court  held  that  the  patent  could  not  be  sustained.    The  fish-joint  case 
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(Harwood  v.  The  Great  Northern  Railway  Company,  2  Best  &  Smith 
194)  (E.  C.  L.  R.  vol.  110),  and  the  gas-holder  case  (Horton  v.  Mabon, 
120.  B.  N.  S.  437  (E.  C.  L.  R.  vol.  104),  in  error,  16  0.  B.  N.  S. 
141  (E.  C.  L.  R.  vol.  Ill)),  were  decided  upon  the  same  principle. 
Although  the  defendants  (being  licensees)  cannot  object  to  the  suffi* 
ciency  of  the  plaintiff's  specification,  it  is  perfectly  competent  to  them 
to  ask  the  court  so  to  read  it  as  to  make  it  good,  and  to  reject  a  con- 
struction which  will  make  it  bad.     The  specification  admits  that  it  is 
not  new  to  place  the  palm  at  the  back  or  outside  of  the  arm  of  ordinary 
anchors:  and  this  part  of  his  invention  the  plaintiff  says  consists  of 
"combining  the  fixing  of  the  palms  to  the  back  of  those  arms  of 
anchors  which  move  on  axes."     In  his  summing-up,  the  Chief  Justice 
treated  the  difference  of  angle  of  the  palm  and  the  arm  with  reference 
to  the  shank  as  a  material  matter.     That,  however,  is  not  claimed  by 
the  specification :  it  is  merely  stated  to  be  a  thing  which  may  be  found 
convenient.     The  claim  is  specifically  confined  to  three  things, — "  1. 
forming  or  fixing  the  palm  intermediately  of  the  breadth  of  the  arm, — 
2.  in  forming  the  horn  wider  than  the  arm, — S.  forming  or  affixing 
the  palm  of  that  class  of  anchor  known  as  Porter's  anchor  at  the  back 
of  the  arm."     The  difference  of  angle  is  nowhere  claimed  as  part  of 
tbe  ^invention.     In  the  old  Dutch  anchor,  the  angle  would  be   rw^go 
varied  as  the  palm  or  fiuke  was  placed  inside  or  outside  the  ^ 
arm.    So  as  to  Rogers's  anchor. 

Chove^  Q.  C,  having  applied  on  behalf  of  the  plaintiff  for  leave  to 
move  pursuant  to  the  reservation  made  for  him  at  the  trial,  in  the 
event  of  the  result  of  the  defendants'  rule  rendering  it  necessary,  the 
rule  was  drawn  up  as  follows: — 

To  show  cause  ^' why  the  verdict  found  for  the  plaintiff  should  not 
be  set  aside,  and  instead  thereof  a  verdict  be  entered  for  the  defend- 
ants, or  why  a  new  trial  should  not  be  had  between  the  parties,  pur- 
suant to  the  special  reservation  at  the  trial,  on  the  grounds  that,  upon 
the  true  construction  of  the  plaintift''s  specification,  the  anchors  made 
bj  the  defendants  were  not  according  to  or  within  the  plaintiff's 
patent;  that  the  specification  does  not  claim  every  description  of  palm 
with  the  fiat  surface  on  the  outside ;  that  it  does  not  claim  the  difierence 
of  tbe  angle,  as  relied  upon  by  the  plaintiff  and  as  left  to  the  jury;  and 
that  the  specification  must  be  construed  to  claim  only  the  particular 
description  of  palms  therein  described,  or  such  palms  as  are  shown 
fixed  at  the  back  of  the  arms,  and  where  the  horns  form  part  of  the 
palms;  and  on  the  ground  that  the  judge  misdirected  the  jury  or  that 
the  verdict  was  against  the  evidence  in  these  respects:  And,  on  hear- 
ing counsel  on  behalf  of  the  plaintiff,  jt  is  further  ordered,  that,  in  the 
event  of  this  rule  being  made  absolute,  the  plaintiff  shall  be  at  liberty 
to  move  this  court  as  he  may  be  advised." 

Grove,  Q.  C,  and  Webster,^  now  showed  cause. — ^The  non-finding  of 
the  jury  having  for  the  present  disposed  of  the  question  as  to  the  horn 
or  toggle,  all  that  remains  now  to  be  considered,  is,  whether  the 
•defendants  have  availed  themselves  of  the  plaintiff 's  inven-  r^^gg 
tion  as  to  the  palms.  The  plaintiff's  claim  is  for  the  form  of  *• 
the  arm  and  its  position  with  respect  to  anchors  having  the  arms 
moving  on  axes;  not  for  the  mode  of  making  it.  The  only  question 
^  whether  what  has  been  done  by  tbe  defendants  would  amount  to 
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an  infringement  of  the  plaintiff's  patent  if  this  were  an  action  for  an 
infringement,  or  falls  so  near  it  as  to  be  a  question  for  the  jury :  and 
the  jury  have  found  that  it  was  an  infringement.  Taking  a  new  and 
essential  part  of  an  invention  is  an  infringement:  Lister  v.  Leather, 8 
Ellis  &  B.  1004  (E.  C.  L.  R.  vol.  92),  and  other  cases.  In  the  old 
Dutch  anchor,  the  palm  was  placed  indifferently  in  front  or  at  the 
back  of  the  arm.  In  Rogers's  anchor,  the  palm  was  at  the  back  of 
the  arm,  but  the  arms  were  fixed.  In  Porter's  anchor,  with  the  arms 
moving  on  an  axis,  the  palm  was  placed  inside  the  arm.  Then  came 
the  plaintiff's  patent.  His  invention  comprises  three  things,  1.  form- 
ing or  fixing  the  palm  intermediately  of  the  breadth  of  the  arm, — 2. 
forming  the  palm  wider  than  the  arm, — 3.  forming  or  affixing  the 
palm  of  that  class  of  anchor  known  as  Porter's  anchor  at  the  back  of 
the  arm.  And  this  third  head  of  claim  is  explained  in  the  subsequent 
reference  to  figure  4  of  the  drawings,  where  the  inventor  says, — **I 
am  aware  that  it  is  not  new  to  place  the  palm  at  the  back  of  the  arm 
of  ordinary  anchors:  this  part  of  the  invention,  therefore,  consists  of 
combining  the  fixing  of  the  palms  to  the  back  of  those  arms  of 
anchors  which  move  on  axes."  The  anchors  made  by  the  defend- 
ants are  identical  with  that  described  in  figure  4,  the  only  difference 
between  them  being  that  the  arm,  fluke  or  palm,  and  horn,  are  all 
welded  in  one  piece.  Brunton  v,  Hawkes,  4  B.  &  Aid.  452  (E.  C.  L 
R.  vol.  6),  has  nothing  to  do  with  the  matter  in  hand,  even  if  the 
question  were  as  to  the  validity  of  the  specification.  The  anchor 
*4d41  ^^^^^  *was  old.  The  plaintiff  sought  to  sustain  a  patent  for  a 
^  mere  mode  of  fixing  the  shank  to  the  head, — a  mode  long 
known  and  practised  as  to  anchors  of  other  descriptions.  There  was 
no  misdirection  at  all  events  as  to  the  only  point  which  now  presents 
itself  for  the  consideration  of  the  court. 

Bovillf  Q.  C,  Aston,  and  ^S'tV  G.  Honyman,  in  support  of  the  rule. — 
The  defendants  are  not  disputing  the  validity  of  the  specification :  but, 
being  licensees  called  upon  for  an  account,  it  is  competent  to  them  to 
show  that  the  anchors  in  respect  of  which  royalties  are  claimed  are 
such  as  they  might  have  made  before  the  date  of  the  plaintiff's  patent 
In  this  view,  it  was  essential  for  the  defendants  to  show  what  was  the 
state  of  knowledge  at  the  time  the  plainti&''s  patent  was  obtained. 
In  the  Dutch  anchor  and  in  Rogers's  anchor  the  arms  were  immovably 
fixed  to  the  shank :  in  the  former,  the  palm  or  fluke  was  placed  some* 
times  in  front  and  sometimes  at  the  back  of  the  arm ;  and  in  the  latter 
it  was  invariably  at  the  back.  Porter  placed  the  palm  i7iside  the  arm : 
in  his  specification  he  claimed  neither  the  form  nor  the  position  of 
the  palm,  but  merely  the  fastening  the  arms  to  the  shank  upon  an  axis. 
The  plaintiff  in  his  specification  admits  that  he  is  aware  that  it  is  not 
new  to  place  the  palm  at  the  back  of  the  arm  of  ordinary  anchors. 
He  could  not  have  a  patent  for  a  matter  which  is  cognate  to  that 
which  is  well  known  and  in  ordinary  use.  That  was  decided  in  Hor- 
ton  t;.  Mabon,  12  C.  B.  N.  S.  437  (E.  0.  L,  R.  vol.  104),  and  Harwood 
V.  The  Great  Northern  Railway  Company,  2  Best  &  Smith  194  (E.  C. 
L.  R.  vol.  110).  We  must,  therefore,  look  for  a  construction  of  the 
specification  which  will  make  the  patent  a  good  one.  Now,  the  descrip- 
tion of  figure  2  affords  a  mode  of  construing  the  specification  which 
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will  sustain  the  patent, — '*  Figure  2  shows  an  anchor  *made  t^^qk 
according  to  the  first  and  second  parts  of  my  invention  :  a  is  ^ 
the  horn,  which  will  be  seen  to  be  part  of  the  palm,  and  to  be  wider  than 
the  arm  b,  and  this  is  important  in  the  construction  of  Porter*s  as  well 
as  other  anchors;  and  it  will  be  further  seen  that  the  palms,  instead 
of  being  formed  or  welded  in  front  of  the  arms,  are  formed  or  fixed 
intermediate  of  the  breadth  of  the  arms  in  making  Porter's  or  other 
anchors,  by  which  means  the  holding  powers  are  improved ;  and  the 
angle  at  which  the  palms  are  formed  or  fixed  may  difier  from  that  of 
the  arms.''  That  is  a  claim  for  a  particular  form  of  palm.  Again, 
"figure  4  shows  another  form  of  anchor^  and  wherein  the  palms  are 
affixed  at  the  backs  of  the  arms,  and  the  horns  form  part  of  the  palms." 
This  is  to  be  read  as  a  claim  to  make  the  horn  part  of  the  palm  and 
to  fix  it  on  the  outside  of  the  arm.  The  second  drawing  of  figure  1 
shows  how  the  horn  was  formed  by  Porter.  It  was  perfectly  compe- 
tent to  the  defendants,  after  the  expiration  of  Porter's  patent,  to  take 
all  the  old  anchors,  and  apply  Porter's  movable  joint  and  Porter's 
palm  and  horn.  That  is  in  substance  what  they  have  done:  and  that 
could  be  no  infringement  of  the  plaintiff's  patent.  Further,  the  de- 
fendants forge  the  arm,  the  palm,  and  the  horn  all  in  one  piece: 
whereas  the  plaintiff  forms  his  palm  and  horn  and  affixes  it  to  the 
arm.  The  definite  article  "the"  saves  the  patentee  from  claiming 
that  which  was  open  to  all  the  world  before.  Suppose  Porter  had 
applied  his  improvements  to  the  old  Dutch  anchor,  would  he  have 
been  liable  to  a  claim  of  this  sort  if  he  had  been  a  licensee  under 
Trotman  ?  [Byles,  J.,  referred  to  Ormson  v.  Clarke,  14  C.  B.  N.  S.  475 
(E.  C.  L.  R.  vol.  108).  There,  tubular  boilers  for  horticultural  buildings 
had  formerly  been  cast  in  several  pieces, — a  hollow  ring  with  boles 
or  sockets  therein  for  the  top  and  bottom,  the  sides  being  composed 
*of  vertical  tubes  cast  separately,  which  were  afterwards  fast-  rftAQa 
ened  into  the  sockets  of  the  rings  by  means  of  iron-cement.  ^ 
The  plaintiff  took  out  a  patent  for  '^an  improvement  in  the  manufac- 
ture of  cast  tubular  boilers,"  which  improvement  (found  by  the  jury 
to  be  a  useful  and  beneficial  one)  consisted  in  casting  the  whole  boiler 
in  one  piece.  It  was  held  by  the  Exchequer  Chamber, — affirming  the 
judgment  of  this  court, — that  this  was  not  the  subject  of  a  patent.] 
As  to  the  difference  of  angle  between  the  arm  and  the  shank  and  the 
palm  and  the  shank, — that  was  no  part  of  the  plaintiff's  claim:  but  it 
went  to  the  jury,  and  probably  had  some  influence  upon  their  verdict. 
[Bylbs,  J. — The  angle  will  be  different  as  the  palm  is  placed  inside 
or  outside  or  ''intermediate  of  the  breadth"  of  the  arm.]  In  one 
sense,  no  doubt.  Either  on  the  ground  of  misdirection,  or  for  a  ver- 
dict against  evidence,  at  all  events,  the  cause  should  be  submitted  to 
another  jury. 

WiLLBS,  J. — I  am  of  opinion  that  this  rule  ought  to  be  discharged. 
— ^It  is  immaterial  to  consider  the  alleged  misdirection,  for  this  reason, 
because  it  is  founded  upon  a  suggestion  to  the  jury  that  the  difference 
of  the  angles  at  which  the  palm  and  arm  were  placed,  was  a  material 
part  of  the  invention  of  the  plaintiff,  so  that  the  making  of  an  anchor 
of  that  construction  in  which  that  difference  existed  might  bring  the 
anchor  within  the  description  in  the  specification  without  regard  to  the 
question  as  to  the  position  of  the  palm.     That  is  the  supposed  misdi- 
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rection.  But  it  is  obvious  that  is  immaterial,  if  upon  the  question  of 
the  position  of  the  palm  the  arfi;ument  of  the  defendants  fails:  for,  if 
the  anchor  constructed  by  the  defendants  be  by  reason  of  the  position 
of  the  palm  within  the  description  in  the  specification,  it  is  immaterial 
*4Q71   ^^^^^^^  '^  ^  ^^  "^^  *also  within  the  description  in  the  speci- 

^  fication,  having  regard  to  the  difference  in  the  angle.  It  is 
unnecessary  to  do  more  than  consider  whether  the  anchor  constructed 
by  the  defendants  be  or  be  not  within  the  specification,  having  regard 
to  the  position  of  the  palm.  For  the  purpose  of  correctly  determinlDg 
that  question,  it  is  necessary  to  consider  the  position  in  which  the 
licenser  and  the  licensee  of  a  patent  invention  stand  :  and  I  apprehend 
that  the  licensee  of  a  patent  invention,  upon  the  ordinary  terms  of  the 
license  which  appears  to  have  been  adopted  here,  stipulates  not  that 
the  patent  shall  be  a  valid  one  in  respect  of  the  novelty,  utility,  and 
sufficiency  of  the  specification  ;  but  that  he  stipulates  simply  for  leave 
to  use  that  which  is  alleged  to  be  the  invention,  admitting  conclu- 
sively that  such  invention  is  new,  useful,  and  properly  specified. 
That,  I  apprehend,  is  the  law,  not  only  having  regard  to  the  position 
of  the  parties,  if  the  question  were  to  be  considered  as  a  new  one,  but 
also  having  regard  to  the  law  as  established  by  authority.  I  believe 
the  case  in  this  court  which  is  applicable  to  the  question,  is  the  case 
of  Hall  V.  Conder,  2  C.  B.  N.  S.  22  (E.  C.  L.  R.  vol.  89),  in  which  the 
matter  was  very  fully  considered,  and  in  which  it  was  laid  down,  no 
doubt  in  accordance  with  the  general  currentof  the  lawon  the  subject, 
and  I  believe  with  the  entire  acquiescence  of  the  profession,  that  the 
licensee  is  in  the  position  which  I  have  described, — that  he  has  con- 
clusively excluded  himself  from  insisting  as  a  defence  upon  the  patent 
not  being  new,  not  being  useful,  and  not  being  properly  specified ;  and 
he  has  stipulated  only  for  leave  to  use  the  alleged  invention.  The  ques- 
tion, therefore,  comes  to  this, — what  is  the  invention  which  is  alleged 
to  have  been  made  by  the  patentee,  and  which  the  licensee  has  admitted 
to  be  new  and  useful  and  well  described  in  the  specification?  For 
*4981    ^^^  *purpo8e  of  ascertaining  that,  it  is  necessary  to  refer  to  the 

-'  specification,  and  to  put  the  true  construction  upon  that  docu- 
ment. Having  discharged  that  duty,  I  apprehend  that  nothing  more 
is  left  for  the  court  to  do  but  to  apply  the  specification  so  construed 
to  the  anchor  which  the  defendants  are  admitted  to  have  constructed; 
and,  if  that  anchor  comes  within  the  description  of  the  alleged  inven- 
tion in  the  specification,  the  plaintiff  is  entitled  to  recover;  if  it  does 
not,  the  defendants  are  entitled  to  succeed.  Now,  before  dealing  with 
the  specification,  it  occurs  to  me  to  be  necessary  to  refer  to  what  bad 
been  the  condition  of  the  improvements  in  anchors  previously  to  the 
date  of  this  specification ;  you  cannot  exclude  the  state  of  knowledge 
at  that  time.  The  state  of  knowledge  may  be  shortly  said  to  have 
been  this, — that,  whereas,  in  the  common  anchor,  the  palm  was  inside, 
and  by  reason  of  being  inside  was  not  at  such  an  angle  as  made  it 
most  effective  for  the  purpose  of  laying  hold  of  the  ground,  there  had 
been  used  by  the  Dutch  in  their  anchors,  and  there  had  been  patented 
in  1846  by  a  person  of  the  name  of  Rogers,  an  improvement  by  put- 
ting the  palm  outside  instead  of  inside,  and  the  palm  put  outside  had 
been  used  upon  anchors  of  the  ordinary  kind,  that  is,  anchors  in 
which  the  arm  was  fixed  to  the  shank.    It  appears  there  bad  beea 


COMMON  BENCH  REPORTS.    (16  J.  SCOTT.    N.  S.)        498 

another  invention  by  a  person  of  the  name  of  Porter,  to  whom  it  oc- 
curred that  it  would  be  an  improvement  upon  the  ordinary  anchor, 
that  the  arm,  instead  of  being  fixed  absolatelj  to  the  shank,  should 
be  still  fixed  to  the  shank  by  means  of  a  pulley  at  the  end  of  it 
and  an  axle,  so  that  the  arm  should  catch  the  ground,  and  form  when 
it  had   fixed   itself  there  a  secure  hold   for  anchoring  the  vessel; 
and  whichever   part  took  the  ground   by  the  action  of  the  cable 
on  the   shank    of   the  anchor   would    form   a  greater  angle   than 
*ir  it  had  remained  absolutely  fixed,  as  before:  and,  as  an  in-   r^^go 
cident  to  that  invention,  a  horn  or  toggle  was  used,  in  order  *- 
that  that  might  catch  the  ground,  and  so  bring  down  the  fluke  of  the 
anchor  which  should  be  undermost  so  as  to  work  into  the  ground, 
and  thus  take  a  speedy  and  effectual  hold.     In  Porter's  anchor,  the 
palm  was  on  the  inside  of  the  arm ;  and,  whilst  the  palm  had  been 
used  on  the  outside  of   the  arm  of  different  anchors, — of  Dutch 
anchors,  and  of  anchors  formed  under  Rogers's  plan, — the  arm  being 
absolutely  fixed  on  the  shank,  it  had  not  been  used  on  the  outside  of 
an  anchor  with  movable  arms,  like  Porter's  anchor.     That  appears  to 
be  all  that  is  necessary  to  be  stated  with  reference  to  the  previous 
knowledge  at  the  time  when  this  patent  was  obtained  and  this  speci- 
fication filed.     According  to  the  specification  in  question,  there  seem 
to  have  been  three  objects  contemplated, — the  first  of  them  was  a  plan 
for  fixing  the  palm,  to  use  the  expression  in  the  specification,  "  inter- 
mediately to  the   breadth  of  the  arm."     That  is  rather  awkward 
language:  but  what  it  means  appears  to  be,  that,  instead  of  having 
the  palm  either  on  the  inside  of  the  arm  or  on  the  outside  of  the  arm, 
it  was,  so  to  speak,  in  the  centre  of  the  body  of  the  arm  itself.    Here, 
we  have  nothing  to  do  with  that  part  of  the  specification,  except  so 
far  as  that  Mr.  Aston's  argument  suggested  that  it  might  be  useful  in 
determining  whether  the  horn  forming  part  of  the  arm  is  to  be  con- 
sidered as  being  an  essential  part  of  the  description  of  figure  4.   The 
second  object  was  the  forming  or  making  the  horn  wider  than  the 
arm ;  whether  that  was  for  greater  strength,  or  for  greater  friction,  or 
greater  holding  power,  is  not  very  material  to  consider.    Then  comes 
the  third, — forming  or  af&xing  the  palm  of  the  class  of  anchors 
known  as  Porter's  anchor  at  the  back  of  the  arm.   Now,  I  apprehend, 
that,  so  far  as  that  part  of  *the  specification  is  concerned,  there  r«x/)A 
is  a  distinct  claim  to  the  invention  of  using  that  which  had   ^ 
been  previously  used  in  the  Dutch  anchors,  and  in  Rogers's  anchor, 
but  had  not  been  used  in  an  anchor  in  which  the  arm  turned  upon  an 
axis.    That  is  claimed  as  being  new,  and  as  being  an  improvement: 
and,  if  the  specification  had  stopped  there,  I  suppose  there  would 
have  been  little  doubt  as  to  the  meaning  of  it.  The  drawings  annexed 
to  the  specification  give  forms  of  all  these  different  phases  of  the  in- 
vention, and  also  give  the  form  of  one  of  Porter's  anchors,  in  which 
the  horn  did  not  form  part  of  the  palm,  and  in  which  the  palm  was 
inside:  and  all  the  diagrams  relating  to  the  invention  of  the  plaintiff 
show  the  horn  as  part  of  the  palm.     That  is  the  first  matter  to  which 
oar  attention  was  directed  upon  the  construction  of  the  specification. 
It  appears  to  me  that  figure  1  may  be  passed  over  without  remark : 
figure  1  is  a  correct  description  of  one  of  Porter's  anchors.    Figure  2 
is  an  anchor  made  according  to  the  first  and  second  parts  of  the  plain- 
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tiif' 8  invention.  I  pass  over  that  also,  with  the  observation  that  Mr. 
Trotman  says  that  it  is  intended  to  illustrate  the  first  and  second  parts 
of  the  invention, — that  is,  to  illustrate  the  plan  by  which  the  palm  is 
fixed  in  the  intermediate  space  between  the  outside  and  the  inside  of 
the  arm,  and  the  plan  by  which  the  horn  is  to  be  wider  than  the  arm. 
That  leaves  altogether  untouched  what  we  are  dealing  with,  namelj, 
the  invention  by  which  the  palm  is  to  be  placed  on  the  outside  of  the 
arm.  I  apprehend  that  that  is  sufficient  to  exclude  figure  2  and  the 
description  of  it  from  any  consideration  in  the  present  argument. 
Figure  8  is  merely  incidental.  Now  we  come  to  figure  4;  and,  unless 
figure  4  and  the  description  of  it  limit  the  plan  described  under  the 
«5011  ^^^^^  *head  to  some  anchor,  which,  besides  having  the  palm 

^  outside  or  at  the  back  of  the  arm,  and  besides  having  the  arm 
moving  on  an  axis,  has  some  other  necessary  condition,  the  defend-^ 
ants'  anchor  is  unquestionably  an  infringement  of  the  alleged  inven- 
tion ;  because  the  defendants'  anchor  has  the  palm  at  the  outside  of 
the  arm,  and  it  has  the  arm  moving  on  an  axis.  Before  I  come  to 
figure  4,  and  the  description  or  diagram  of  it,  I  must  just  consider 
what  condition  it  is  said  that  imposes  on  the  "  thirdly"  in  the  earlier 
part  of  the  specification  ;  and  I  understand  the  argument  to  be  this, — 
the  conditions,  one  of  which  it  is  said  is  imposed,  are  first,  that  either 
the  horn  must  be  part  of  the  palm,  and  the  specification  is  to  be  read 
as  applying  only  to  the  palm  at  the  outside,  or  the  specification  is  to 
be  read  as  applying  only  to  a  case  in  which  there  is  a  separate  palm 
fixed  outside,  or  at  the  back,  as  distinguished  from  the  old  plan,  that 
followed  by  the  defendants,  in  which  the  palm  is  forged  in  one  piece 
with  the  rest  of  the  arm.  Now,  looking  at  figure  4  itself,  I  bave 
already  stated  that  it  does  show  the  horn  as  being  part  of  the  palm ; 
and,  if  the  figure  was  to  be  taken  as  anything  more  than  an  illustra- 
tion, as  absolutely  descriptive  of  the  invention,  no  doubt  the  first 
condition  would  be  imposed  by  the  figure.  The  figure  by  itself  is  a 
mere  illustration;  it  shows  one  individual  of  a  species  to  which  the 
invention  relates.  One  must  look  at  the  description  to  see  whether  it 
can  be  considered  as  anything  more  than  an  illustration.  If  there 
had  been  no  specification  of  the  invention  in  respect  of  the  horn,  the 
argument  might  have  been  an  exceedingly  strong  one;  because  the 
observation  would  at  once  arise,  why  refer  to  the  horn  forming  part 
of  the  palm,  unless  it  was  intended  to  limit  the  invention  to  the  parti- 
cular state  of  circumstances  7  But,  when  you  find  that  the  horn  being 
«f)091  P^*^^  ^^  ^^^  *palm  for  the  particular  purpose  of  being  made 

^  wider,  as  explained  by  Mr.  Bovill,  is  nothing  more  than  a 
convenient  mode  of  arriving  at  one  object  of  the  patent,  namely,  to 
make  the  horn  so  much  wider;  and,  when  you  find  in  the  portion  of 
the  specification  directed  to  the  description  of  the  horn,  that  the  fact 
of  its  being  wider  than  the  arm,  without  the  additional  circumstance 
that  it  was  to  form  part  of  the  palm,  is  claimed,  it  appears  to  me  it 
would  be  straining  language,  and  putting  a  forced  and  unnatural  con- 
struction on  the  description  of  a  mere  illustration,  to  make  it  limit 
the  claim  in  that  part  of  the  specification  which  is  properly  devoted 
to  making  the  claim.  I  apprehend  that  all  that  is  meant  by  having 
the  horn  form  part  of  the  palm,  is,  that,  in  this  particular  illustration, 
the  horn  does  form  part  of  the  palm,  and  that  is  a  convenient  thing 
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to  do  for  the  purpose  of  having  the  horn  wider  than  the  arm.   Again, 
we  mast  not  forget  what  was  stated  by  Mr.  Grove,  viz.  that  here  we 
are  dealing  with  a  patent  claiming  several  inventions;  and  one  of 
those  inventions  is  the  making  the  horn  wider  than  the  arm  ;  and  an- 
other of  those  inventions  is  applying  the  palm  at  the  back  of  the  arm. 
It  is  not  because  the  illustration  shows  both  inventions  that  therefore 
the  inventor  necessarily  claims  the  combination  of  both,  and  does  not 
claim  each.     It  woald  be,  as  it  appears  to  me,  a  grave  misconstruc- 
tioQ  of  the  language,  to  use  it  as  limiting  the  previous  claim.     Then 
the  inventor  goes  on  in  the  specification  to  say, — "I  would  remark 
that  I  am  aware  that  it  is  not  new  to  place  the  palm  at  the  back  of  the 
arm  of  ordinary  anchors;  this  part  of  the  invention  therefore  consists 
of  combining  the  fixing  of  the  palms  to  the  back  of  those  arms  of 
anchors  which  move  on  axes."     Nothing  can  be  more  distinct  to 
show  that   he  does  claim  that  which  has  been   used  in  ordinary 
^anchors  as  applied  to  what  may  be  called  in  one  sense  extra-   r«eAo 
ordinary  anchors,  namely,  anchors  in  which  the  arm  moves  on   '- 
an  axis.     It  is  suggested  that  we  ought  to  hold  the  contrary,  because 
it  is  said  that  the  patent  would  be  invalid,  if  the  inventor  claimed 
this.    I  apprehend  that  we  have  nothing  to  do  with  the  question 
whether  the  patent  is  good  or  bad ;  the  licensee  having  excluded  him- 
self from  raising  that  point.     We  are  to  look  simply  to  what  is  the 
meaning  of  the  language,  and  to  determine  the  case  between  these 
parties,  regardless  of  the  consequences,  whatever  they  may  be.     I  am 
by  no  means  prepared  to  say  what  result  will  follow  from  our  decision, 
with  reference  to  the  validity  or  invalidity  of  the  patent.     Upon  that 
I  give  no  opinion.    As  to  this  part  of  the  invention,  the  plaintift* 
states  that  his  invention  has  been  previously  applied  to  ordinary 
anchors,  and  that  it  consists  of  "combining  the  fixing  the  palms  to 
the  back  of  those  arms  of  anchors  which  move  on  axes."     The  lan- 
guage may  be  incorrect:  but  it  is  sufficiently  expressive  of  the  mean- 
ing as  to  those  anchors  where  the  arm  moves  on  an  axis.     Then 
comes  the  question  as  to  the  angle,  the  discussion  of  which  I  have 
already  explained  to  be  unnecessary.     This  specification  must  be  read 
according  to  the  ordinary  rule  of  construction  ;  and  it  does  appear  to 
me  to  claim  the  application  to  anchors  having  arms  moving  upon  an 
axis,  of  palms  at  tne  back  or  outside  of  the  arms ;  and  that  it  is  not 
necessary,  to  constitute  an  infringement  of  this  patent,  that  another 
portion  of  the  invention  specified  should  also  have  been  used,  viz.  the 
horn  forming  part  of  the  palm.     I  think  it  is  plain  that  there  has 
been  an  infringement,  and  that  the  plaintiff  is  entitled  to  recover. 
This  view  of  the  case  renders  it  unnecessary  to  enter  into  any  other 
question.     My  Lord  is  not  dissatisfied  with  the  verdict;  therefore, 
neither  on  the  ground  of  law  nor  of  *fact  could  we  come  v^^qa 
to  any  other  conclusion  than  that  the  rule  should  be  dis-   '- 
charged. 

Btles,  J. — I  am  of  the  same  opinion.  Owing  to  the  view  which 
the  court  has  taken  of  this  case,  it  is  quite  unnecessary  to  decide 
whether  the  evidence  which  was  tendered  by  Mr.  Bovill  was  correctly 
received  or  not.  It  was  received ;  and  I  cannot  help  saying,  though 
it  is  not  necessary  to  say  so,  that  I  think  it  was  correctly  received, 
upon  the  ground  put  forward  by  Mr.  Bovill.     It  was  one  of  those  co* 
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existing  circumstances  which  surrounded  the  patent,  and  was  neoes 
sary  to  enable  the  court  to  put  the  true  construction  on  the  specifica- 
tion.    It  is  also  unnecessary  to  say  a  word  upon  the  question  of  mis- 
direction, for  the  same  reason.     The  principal  gravamen  of  the  charge 
made  by  Mr.  AstoQ,  was,  that  my  Lord  told  the  jury  that  the  angle 
was  the  thing  claimed.     He  could  not  possibly  have  meant  that  a  par- 
ticular angle  was  the  thing  claimed,  because  the  specification  in  terms 
says  that  the  angle  may  be  varied.     The  true  meaning  .of  that  is,  that 
it  is  material  that  there  should  be  a  certain  angle  with  respect  to  the 
aim,  which  is  different  in  regard  to  the  arm  ;  and  that  is  neces^^ary 
y  the  terms  of  the  specification.     It  seems  to  me,  if  I  may  take  the 
liberty  of  saying  so,  that  that  observation  is  perfectly  correct.    Then, 
what  is  the  true  meaning  of  the  specification  7     This  patent,  as  against 
the  licensee,  as  has  been  observed  more  than  once,  mast  be  taken  to 
be  good.     Yet  I  agree  with  Mr.  Bovill,  that,  if  there  are  two  construc- 
tions, one  of  which  would  plainly  make  the  specification  good,  and 
the  other  of  which  would  plainly  make  it  bad,  if  the  first  construction 
is  a  reasonable  and  natural  one,  it  ought  to  be  adopted.     Before  this 
invention,  there  was  the  common  anchor ;  in  some  cases  the  palm  was 
*'051  at  the  back  of  the  arm ;  there  was  the  Dutch  anchor,  and 
^  *there  also  the  palm  was  outside  the  arm.     Then  there  was 
Bogers's  anchor,  in  which  the  palm  was  outside  the  arm.     Then  came 
Porter^s  anchor,  where  the  palm  was  inside  the  arm.     There  was  no 
anchor  with  a  movable  top  like  Porter's,  where  the  palm  was  at  the 
back  of  the  arm.     What  can  those  words  mean,  which  were  referred 
to  by  my  Brother  Willes,  in  the  specification,  where  it  says  **I  would 
remark  that  I  am  aware  it  is  not  new  to  place  the  palm  at  the  back 
of  the  arm  of  ordinary  anchors,"  but  what  they  have  said  7     Now,  it  is 
necessary,  in  order  to  get  out  of  that  construction,  to  criticise  the  word 
*^palm:"  therefore,  the  learned  counsel  for  the  defendant  says  that 
palm  here  means,  not  what  it  meant  some  ten  words  before,  the  palm 
at  the  back  of  an  ordinary  anchor,  but  it  means  the  palm  with  the 
addition  of  the  horn ;  and  for  that  he  refers  us  to  the  drawings,  and 
especially  to  figure  4.     Now  here,  if  my  learned  Brother  will  forgive 
me  for  rather  differing  from  him,  I  should  say,  on  looking  at  figure 
4,  that,  though  they  may  be  forged  in  one  piece,  yet  the  word  horn 
indicates  a  difierent  part  of  the  anchor  altogether  from  the  palm  or 
fluke.     They  do  certainly  appear  to  be  formed  in  one  piece;  but  the 
whole  anchor  may  be  formed  in  one  piece.     There  is,  notwithstanding, 
the  arm,  the  shank,  and  the  fluke.     But  it  seems  to  me  that  such  a 
forced  construction  of  the  word  palm  is  entirely  prevented  by  the  use 
of  the  word  palm  immediately  before,  as  well  as  by  the  ordinary  use 
of  the  word  palm.     Mr.  Aston  laid  stress  on  the  use  of  the  definite 
article  the.    I  cannot  help  thinking  that  the  word  palm  is  used  here 
in  the  ordinary  sense  in  which  that  word  is  used,  and  cannot  be  read 
otherwise,  whether  it  makes  the  patent  good  or  bad.     The  next  ob- 
jection to  the  verdict  is  this.    The  learned  counsel  had  not  the  oppor- 
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tunity  of  hearing  one  another ;  therefore  it  is  the  less  sur- 
prising *that  they  should  a  little  differ  in  this  respect.  Mr. 
Bovill,  as  I  understood  him,  said,  that,  in  the  plaintiff's  patent  the 
words  are  **  in  forming  or  affixing  the  palm  of  that  class  of  anchor 
known  as  Porter's  anchor  at  the  back  of  the  arm ;"  whereas^  he  says, 
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we  make  them,  or  forge  them,  all  in  one  piece.  Then,  the  objection 
seems  to  be  disposed  of  at  once  by  the  case  of  Ormson  v.  Clarke,  14 
C.  B.  N.  S.  475  (E.  0.  L.  R.  vol.  108).  There,  a  boiler  had  been  cast 
in  several  pieces,  and  a  man  took  out  a  patent  for  casting  it  in  one 
piece,  which  was  held  to  be  bad.  The  ground  had  been  preoccupied 
by  the  public  casting  generally,  and  it  could  not  be  invaded  by  a 
monopolist.  Apply  that  case  to  the  present.  Here,  the  patentee  has, 
so  far  as  regards  the  state  of  things  between  the  licenser  and  the 
licensees,  anticipated  the  defendants,  and  no  individual  can  use  it. 
Upon  these  grounds,  I  conceive  that  the  construction  of  the  specifica- 
tion is  quite  plain  ;  and  that  there  are  no  grounds  for  this  rule  being 
made  absolute. 

Erle,  C.  J. — After  what  has  been  said,  I  will  not  add  much.    I 
think  evidence  is  admissible  to  throw  a  light  upon  the  meaning  of  the 
word.i  of  a  written  instrument  at  the  time  when  they  were  used,  but 
that  it  cannot  alter  the  meaning  of  the  words  according  to  their  ordi- 
nary acceptation ;  and,  so  reading  this  specification,  I  take  it  to  have 
claimed  that  which  is  the  subject  of  the  claim.     There  are  the  first, 
second,  and  third  claims ;  they  are  in  effect  three  separate  patents.^ 
The  intermediate  palm  I  call  the  subject  of  the  first  patent,  which  we 
have  nothing  to  do  with ;  the  horn  being  made  wider  is  the  subject 
of  Ihe  second  patent,  with  which  we  have  nothing  to  do;  the  third 
patent  is  for  an  invention  in  forming  or  affixing  the  palm  at  the  back 
of  the  arm  of  Porter's  anchor.     I  strike  out  "or  affixing,"  because  if 
either  the  palm  is  formed  or  *the  palm  is  affixed  at  the  back   r^Rfin 
of  the  arm  of  Porter's  anchor,  the  claim  is  made.     I  am  not  at  ^ 
liberty  to  alter  the  plain  meaning  of  those  words  by  reference  to 
effects  that  would  be  produced  by  looking  at  the  surrounding  circura- 
staoces.     Then,  have  the  defendants  formed  the  palm  of  an  anchor  at 
the  back  of  the  arm  of  Porters  anchor  ?     I  am  very  clear  that  they 
have  adopted  the  very  form  of  anchor, — not  that  the  patent  is  confined 
to  that;  they  have  substituted  as  an  adoption  of  the  plaintiff's  inven- 
tion the  identical  form  which   it  appeared  the  plaintiff  had  used. 
Now,  the  great  point  for  the  defendants  is,  that  the  way  in  which  the 
plaintiff  formed  the  palm  at  the  back  of  the  arm  was  by  forming  a 
palm  and  then  joining  it  on  at  the  back  of  the  arm.     I  am  of  opinion 
that  the  patent  was  not  for  the  mode  of  making  the  palm,  but  that  it 
was  for  the  form.     The  whole  value  of  the  patent  lay  in  this  form. 
Many  attempts  had  been  made,  but  the  plaintiff  attained  that  which 
by  experience  has  been  found  to  be  the  most  available  form :  and  I 
am  of  opinion  that  this  patent  was  for  forming  the  palm  at  the  back 
of  the  arm.     Mr.  Trotman  formed  the  palm  separately  and  then  joined 
it  on  to  the  arm.     The  defendants  took  a  large  piece  of  iron  capable 
of  forming  the  arm  and  at  the  same  time  the  palm  at  the  back.     Of 
course,  when  iron  is  at  a  certain  state  of  heat,  it  can  be  formed  into 
any  shape  the  parties  choose.     The  defendants  have  taken  the  identi- 
cal form  of  anchor  whioh  Mr.  Trotman  specified,  and  have  go^  the 
benefit  of  his  invention;  but  they  have  made  it  by  welding  in  one 
piece  instead  of  making  the  palm  separately  and  joining  it  on  after- 
warda.     I  think  that  was  an  infringement.     All  that  was  said  about 
the  angle,  was,  not  that  it  was  a  patent  for  any  particular  angle ;  but 
that  it  exemplified  the  value  of  the  invention ;  and,  as  I  understood  the 
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*5081  ^^^^^"^  ^^  some  of  the  witnesses,  the  diflference  in  the  angle 
-'  would  *have  the  effect  of  producing  a  very  valuable  result. 
It  was  sf)ec)fied,  not  as  a  part  of  the  patent,  but  as  one  of  the  impor- 
tant results  that  would  follow  from  the  invention.  I  believe  it  was 
in  that  sense  I  understood  it  and  sq  expressed  myself  in  the  observa- 
tions I  made  to  ^he  jury  on  that  part  of  the  case.  I  think,  therefore, 
the  rule  should  be  discharged. 
Keating,  J.,  was  sitting  in  the  Divorce  Court. 

Bale  discharged. 


THOMAS  V.  WELLS.    April  26. 

Where  an  order  has  been  obtained  for  the  winding-up  of  a  joint-fioek  eompanj,  and  la 
official  manager  and  creditors'  representative  hare  been  duly  appointed  and  chosen,  an  action 
brought  bj  a  creditor  against  a  shareholder  or  contributory  thereof  in  contravention  of  the 
prorisions  of  the  11  A  12  Vict.  o.  45,  s.  73,  and  20  A  21  Vict  c.  78,  s.  7,  may  be  aUyed  hj 
the  court  or  a  judge  of  the  oourt  out  of  which  the  writ  issues. 

The  insolrenoj  of  a  member  or  shareholder  of  a  joint-stoek  company  doas  not  op«at»  a 
*  dissolution  of  the  company,  whether  it  be  incorporated  or  uninoorporated. 

On  a  former  day  in  this  Term,  J,  Brovm,  on  behalf  of  the  defendant, 
obtained  a  rule  calling  upon  the  plaintiff  to  show  cause  why  the  pro- 
ceedings in  this  action  should  not  be  stayed,  on  the  ground  that  the 
same  had  been  commenced  and  was  being  proceeded  with  in  violation 
of  the  Joint-Stock  Companies  Winding-up  Act,  1857,  20  &  21  Vict 
c.  78.     The  affidavit  upon  which  the  motion  was  founded,  stated, — 

**  1.  That,  in  and  prior  to  the  year  1857,  the  defendant  was  a  share- 
holder in  and  director  of  the  National  Assurance  and  Investment  As- 
sociation, which  is  now  in  course  of  winding  up  before  the  Master  of 
the  Rolls : 

*^  2.  That  the  defendant  ceased  to  be  a  member  of  the  said  associa- 
^'091  ^^^^  ^^  ^^^  general  meeting  in  the  year  *1867,  and  transferred 
^  all  his  shares  therein  to  F.  M.  Wells  by  properly  executed 
deeds  of  transfer  on  the  6th  of  July  and  80th  of  September,  1857; 
that  the  said  deeds  were  properly  left  for  registration  at  the  office  of 
the  association  shortly  after  their  execution,  as  required  by  the  deed 
of  settlement  of  the  association ;  and  that,  by  the  means  aforesaid,  the 
defendant  ceased  to  be  a  director  and  shareholder  of  the  said  asso- 
ciation : 

"  3.  That,  on  the  16th  of  November,  1861,  an  order  absolute  was 
made  by  the  Master  of  the  Rolls  in  the  Matter  of  the  Joint-Stock 
Companies  Winding-up  Acts,  1848  and  1849,  and  of  the  Joint-Stock 
Companies  Winding-up  Amendment  Act,  1857,  and  in  the  Matter  of 
the  said  National  Assurance  and  Investment  Association,  for  winding 
up  the  affairs  of  the  said  association,  which  order  is  still  in  force: 

**  4.  That,  on  the  26th  of  November,  1861,  R.  P.  Harding  was  duly 
appointed  the  official  manager  of  the  said  association,  under  the  pro- 
visions of  the  two  first*mentioned  acts: 

"  5.  That,  on  the  15th  of  May,  1862,  a  meeting  of  the  creditors  of 
the  said  association  was  duly  convened  by  the  Master  of  the  Rolls, 
by  advertisement,  as  required  by  the  said  Joint-Stock  Companies 
Winding-up  Amendment  Act,  1857,  and  held  before  the  Master  of 
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the  Rolls,  for  the  purpose  of  appointing  creditors'  representatives  of 
the  said  association  in  and  about  the  said  winding-up  proceedings 
before  him ;  and  at  such  meeting  0.  Nesbitt,  J.  B.  Monday,  and  0.  W. 
Viner,  were  duly  chosen  and  appointed  the  creditors'  representatives 
of  the  said  association,  pursuant  to  the  provisions  of  the  said  Joint- 
Stock  Companies  Winding-up  Amendment  Act,  1867,  and  accepted 
such  appointment : 

''6.  That,  after  the  said  order  for  winding  up  the  said  association 
was  made,  the  defendant  was  included  *by  the  chief  clerk  of  r^fciQ 
the  Master  of  the  Bolls,  to  whose  court  the  said  winding-up  ^ 
order  was  attached,  in  Class  C.  of  the  list  of  contributories  of  the  said 
association : 

^'7.  That  the  defendant  contested  his  liability  to  be  included  in  the 
list  of  contributories  of  the  said  association ;  but  a  compromise  was 
made  between  him  and  the  official  manager  and  creditors  representa- 
tives in  May,  1865,  by  which  he  paid  to  the  official  manager,  who 
accepted  the  same,  the  sum  of  60002.  in  full  discharge  of  all  liability 
of  the  defendant  as  a  member  or  contributory  of  the  said  association : 

"8.  That,  on  the  occasion  of  the  said  compromise,  viz.  on  the  80th 
of  May,  1868,  an  indenture  of  release  was  made  and  executed  by  and 
between  the  official  manager  of  the  first  part,  the  creditors'  representa- 
tives of  the  second  part,  and  the  defendant  of  the  third  part : 

"  9.  That  the  Master  of  the  Bolls  approved  of  and  gave  leave  for 
the  said  compromise  to  be  carried  out;  and  on  the  2d  of  June,  1868, 
granted  the  defendant  a  certificate, — a  copy  of  which  was  set  out : 

''  10.  That,  on  the  8d  of  January,  1868,  the  plaintiff  issued  out  of 
this  court  a  writ  of  summons  against  the  defendant,  claiming  by  the 
endorsement  thereon  601.  'for  money  lent  and  advanced  by  the  plain- 
tiff to  the  defendant  at  his  request,  and  for  money  had  and  received 
by  the  defendant  for  the  use  of  the  plaintiff,'  with  interest  thereon  at 
5{.  per  cent  per  annum  from  the  1st  of  January,  1861 : 

"  18.  That,  on  the  18th  of  March,  1864,— being  long  after  the 
Master  of  the  Bolls  had  by  advertisement  as  aforesaid  called  on  the 
creditors  of  the  said  association  to  appoint  such  representatives  as 
aforesaid,  the  plaintiff  delivered  a  declaration  in  this  action, — ^a  copy 
of  which  was  set  out : 

♦"14.  That,  on  the  24th  of  March,  1864,  the  plaintiff,  pur-  r^^gj. 
suant  to  a  judge's  order,  delivered  the  following  further  and  ^ 
better  particulars, — 

" '  April  12th,  1859.  For  money  lent  and  advanced  on  this  day  by 
the  plaintiff  to  the  defendant  at  his  request,  and  for  money  then  had 
and  received  of  the  plaintiff  by  the  defendant  for  the  use  of  the 
plaintiff £60  0  0 

**  *  The  plaintiff  also  claims  interest  upon  the  above  sum  after  the  rate 
o(5l.  percent,  per  annum,  from  the  1st  of  January,  1861,  until  payment. 

'''The  plaintiff  also  seeks  to  recover  the  above  sum  on  accounts 
stated. 

'"And  the  plaintiff  also  seeks  to  recover  the  above  several  sums 
of  roonev  and  damages  from  the  defendant  as  a  member  of  a  certain 
partnership  existing  on  the  said  12th  of  April,  1859,  trading  under 
the  style  of  The  National  Assurance  and  Investment  Association, 
and  which  said  partnership  has  since  been  dissolved  and  put  an  end  to; 


511  THOMAS  V,  WELLS.    E.  T.  1864. 


and  she  is  not  suing  the  defendant  as  a  member  of  a  certain  alleged 
association  called  The  National  Assurance  and  Investment  Associa- 
tion, which  said  last-mentioned  alleged  association  is  now  being 
wound  up  under  the  provisions  of  a  certain  act  of  parliament  made 
and  passed  in  the  12th  year  of  the  reign  of  our  sovereign  lady  the 
now  Queen,  and  called  The  Joint-Stock  Companies  Winding-up  Act, 
1848,  11  &  12  Vict.  0.  45.' 

"And  on  the  4th  of  April,  1864,  in  pursuance  of  another  judge's 
order,  the  plaintiff  delivered  further  and  better  particulars,  stating 
that '  the  business  of  the  said  association  mentioned  in  the  particulars 
delivered  in  this  action  was  at  the  time  of  the  said  loan  carried  on  on 
premises  situate  at  No.  8,  Pall  Mall  East,  in  the  county  of  Middlesex, 
and  on  premises  situate  at  No.  6,  Edgar  Buildings,  Bath,  in  the  countj 
*5121  ^^  Somerset,  *which  said  premises  at  Pall  Mall  East  were  the 
-'  head  offices,  and  the  said  premises  at  Bath  a  branch  office  of 
the  said  association ;  and  the  loan  by  the  plaintiff  to  the  defendant 
was  made  at  the  last-mentioned  place  of  business:' 

"  15.  That  the  said  National  Assurance  and  Investment  Association 
which  is  so  being  wound  up  as  aforesaid,  at  the  time  of  the  alleged 
loan  by  the  plaintiff  in  this  action  carried  on  its  business  at,  amongst 
other  places,  3,  Pall  Mall  East,  in  the  county  of  Middlesex,  and  6 
Edgar  Buildings,  Bath,  in  the  county  of  Somerset;  and  that,  save  the 
said  association  so  being  wound  up,  the  deponent  never  heard  of  any 
association  or  any  partnership  trading  under  the  style  of  Tha  National 
Assurance  and  Investment  Association  at  the  said  two  places  or  either 
of  them,  or  any  other  place;  and  that  no  such  partnership  ever 
existed : 

''  16.  That  the  plaintiff  had  also  brought  an  action  against  Lord 
Oeorge  Paget,  another  shareholder  and  director  of  the  said  associa- 
tion, to  recover  the  same  sum  of  602.,  and  a  special  case  had  been 
stated  in  that  action  and  set  down  for  argument  in  this  court: (a) 

**  19.  That  the  plaintiff  proved  against  the  said  association  which  is 
so  being  wound  up  for  the  same  sum  of  602.  and  interest  which  she  ia 
claiming  against  the  defendant  in  this  action," — a  copy  of  her  affidavit 
filed  the  17th  of  January,  1862,  was  set  out : 

'*22.  That  the  said  association  had  not  been  adjudged  bankrupt, 
and  no  leave  whatever  had  been  given  by  the  Master  of  the  Bolls,  his 
chief  clerk,  or  any  other  authority  in  that  behalf,  to  the  plaintiff  to 
bring  or  prosecute  the  said  action  against  the  defendant,  and  the  same 
^g|n-|  was  not  brought  for  the  purpose  of  ^making  the  said  company 
-I  bankrupt,  but  was  being  prosecuted  contrary  to  the  said  Joint- 
Stock  Companies  Winding-up  Amendment  Act,  1857,  and  contrary 
to  the  terms  of  the  said  compromise  so  made  by  the  defendant  as 
aforesaid,  and  to  the  statutes  aforesaid." 

Ogle  and  Thesiger  now  showed  cause,  upon  affidavits  containing, 
amongst  other  things,  the  following  statements, — 

"  1.  That,  on  or  about  the  28th  of  May,  1844,  by  a  deed-poll  under 
the  hands  and  seals  of  certain  persons  therein  named,  a  certain  asso- 
ciation was  formed,  calling  themselves  The  National  Assurance  and 
Investment   Association,  consisting  of  the  several  persons   therein 

(o)  After  thia  rale  wm  diepoted  of,  a  judge's  order  wm  obtained  for  stayiog  Um  proeeediaft 
in  that  action  also,  and  oonseqaeotly  the  sp««ial  ease  was  witlidrawn. 
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mentioned  and  sach  others  as  should  thereafter  become  members 
thereof  either  as  assurers  or  as  the  holders  and  proprietors  of  stock, 
the  objects  of  which  association  were, — first,  the  mutual  assurance  of 
lives,  and  endowments,  deferred  terms,  and  annuities, — secondly,  the 
receipt  and  investment  of  money  in  progressive  stock,  either  for 
accamulation,  by  adding  the  annual  interest  to  the  principal  sum,  or 
for  yearly  income,  by  paying  the  interest  as  dividends, — thirdly,  the 
granting  of  loans  upon  real  and  personal  securities,  and  advance- 
ments upon  investment  stock : 

"2.  That,  at  the  time  of  the  passing  of  the  7  &  8  Vict.  c.  110,  the 
act  for  the  registration,  incorporation,  and  regulation  of  joint-stock 
companies,  the  said  association,  consisting  of  more  than  seven  persons, 
and  being  an  association  within  the  operation  of  the  2d  section  of  the 
said  act,  registered  itself  on  or  about  the  8th  of  January,  1845,  under 
the  58th  section  of  the  said  act  as  a  company  existing  at  the  time  of 
the  passing  of  the  said  act,  in  the  words  and  figures  following, — 

mg  oompuiM  .        .        .        .|     January,  1845. 

-l.K«neof<»mp«.y      .       .       .  j  Natumdi^AMuraiioe  and  Inrctment  As- 

I  The  granting  assurances  on  lives,  deferred 
"'2.  Basiness  of  the  company    •        ,i     terms,  and  annuities,  and  for  the  im- 

(     proTement  of  surplus  and  savings. 
"'3.  Place  of  business,  with  branches,  f  No.  4.  Lancaster  Place,  Strand,  London, 
if  aoy \     Branches,  Manchester  and  elsewhere.' 

and  which  said  registration  was  the  sole  act  of  registration  performed 
by  the  said  association : 

**  3.  That  the  said  association,  having  carried  on  the  said  business 
for  several  years,  was  on  or  before  the  month  of  December,  1851,  dis- 
solved and  put  an  end  to;  and  that  certain  persons  other  than  those 
forming  the  said  association  entered  into  another  and  perfectly  distinct 
copartnership  for  an  indefinite  period,  and  for  the  purpose  of  carry- 
ing on  the  businesses  in  the  said  deed-poll  mentionea ;  and  that,  by  a 
certain  indenture  of  settlement,  dated  on  or  about  the  9th  of  Decem- 
ber, 1851,  and  purporting  to  have  been  made  between  the  several 
persons  who  haa  sealed  and  delivered,  and  who  from  time  to  time 
should  seal  and  deliver  the  said  indenture,  except  H.  Murray  and  J. 
C.  Dale,  therein  described,  the  said  several  persons  parties  thereto  of 
the  first  part  did  covenant  with  the  said  H.  Murray  and  J.  C.  Dale 
that  the  several  persons  parties  to  the  said  indenture  of  settlement, 
and  every  other  person  who  had  eflected  and  should  from  time  to 
time  effect  any  assurance  with  the  said  last-mentioned  association  on 
the  life  of  any  person,  for  the  whole  continuance  thereof,  on  condi- 
tion of  participating  in  profits  in  manner  thereinafter  mentioned,  or 
who  then  was  or  should  thereafter  become  the  holder  *or  pro-  r».-ic 
prietor  of  any  stock  of  the  said  association,  should  so  Jong  *-  ^ 
only  as  they  should  respectively  keep  their  respective  policies  of 
assurance  in  force,  or  should  continue  to  hold  or  be  proprietors 
of  stock  of  the  said  association,  be  and  continue  an  association,  by 
the  name  of  'The  National  Assurance  and  Investment  Association,' 
for  the  purposes  therein  mentioned  ;  and  that  the  business  and  objects 
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of  the  said  ladt-mentioned  association  were  and  should  be  (amongst 
other  things), — first,  in  the  investment  department,  the  receipt  of 
moneys  for  investment,  and  the  investment  thereof  upon  such  terms 
and  in  such  manner  as  in  the  said  indenture  of  settlement  mentioned, 
— secondly,  in  the  assurance  department,  the  effecting  of  assurances 
on  lives  and  survivorships,  and  all  such  other  assurances  on  events 
or  contingencies  connected  with  the  duration  of  life,  as  might  be 
effected  according  to  law,  and  the  carrying  out  of  all  business  usually 
incident  to  and  connected  with  the  business  of  life  assurance: 

"4.  That  the  defendant  executed  the  said  deed  of  settlement,  and 
thereby  became  a  party  thereto  of  the  first  part ;  and  that  he  became 
a  holder  of  the  capital  stock  of  the  said  association,  and  thereby  and 
by  other  means  became  a  partner  in  the  said  last-mentioned  associa- 
tion, and  so  remained  and  continued  such  partner  up  to  and  until  the 
dissolution  thereof  by  the  insolvency  of  one  James  Adair  as  therein- 
after mentioned ;  and  that  he  the  defendant,  on  the  12th  of  April, 
1859,  when  the  plaintiff  so  lent  and  advanced  the  said  sum  of  60/.  to 
the  said  last-mentioned  association,  was  as  such  partner  justly  and 
truly  indebted  to  the  plaintiff  in  the  said  sum  of  60^.,  with  interest 
thereon  ;  and  that  such  Inst- mentioned  sum  still  remained  wholly  due 
and  owing  from  the  defendant  as  such  partner  to  the  plaintiff: 

*^1A1  *'^'  ^^^^  ^^^  ^^^^  James  Adair  also  executed  the  '^deedof 
^  settlement,  and  thereby  became  a  party  thereto  of  the  first 
part ;  and  that  he  the  said  James  Adair  became  a  holder  of  capital 
stock  of  the  said  association,  and  thereby  and  by  other  means  became 
a  partner  therein : 

*'  6.  That  the  said  last-mentioned  association  did  on  or  about  the  2d 
of  June,  1854,  obtain  an  act  of  parliament  (17  &  18  Vict.  c.  xliii.), 
which, — after  reciting  amongst  other  things  that  the  said  association 
was  called  and 'known  by  the  name  of  The  National  Assurance  and 
Investment  Association,  and  that,  by  reason  o/  the  multiplicity  of 
the  transactions  which  the  said  last-mentioned  association  had  entered 
into,  and  were  continuing  to  entei;  into,  it  was  expedient  that  they 
should  have  conferred  upon  them  the  powers  of  suing  and  being  sued 
in  the  name  of  the  said  last-npentioned  association,  or  in  the  name  of 
some  director  of  the  said  association, — it  was  enacted  that  all  proceed- 
ings, whether  at  law  or  in  equity,  and  all  legal  proceedings  whatever, 
might  be  commenced,  made,  instituted,  and  prosecuted  in  the  name 
and  by  the  description  of  'The  National  Assurance  and  Investment 
Association ;'  and  that  all  such  proceedings  might  be  commenced, 
instituted,  and  prosecuted  against  the  said  association  by  the  name 
and  description  of  '  The  National  Assurance  and  Investment  Asso- 
ciation ;'  and  that  any  person  being  a  member  of  the  said  last-men- 
tioned association  should  in  all  cases  either  alone  or  jointly  with  any 
other  person  be  liable  to  be  sued  or  proceeded  against  by  or  for  the 
benefit  of  the  said  last- mentioned  association  ;  but  that  nothing  in  the 
said  act  should  extend  or  be  construed  to  extend  to  incorporate  the 
said  association,  or  to  relieve  or  discharge  the  association  or  any  of 
the  members  thereof  from  any  responsibility,  contract,  doty,  or 
obligation  whatsoever,  to  which  by  law  they  or  any  of  them  then 

"^5171   ^^^^  ^^  ^^  ^^y  *time  thereafter  might  be  subject  or  liable  as 
^   between  the  association  and  others : 
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*'7.  That  the  said  James  Adair,  whilst  he  was  such  partner  of  the 
said  last-mentioned  association,  and  whilst  he  was  indebted  to  the 
plaintiff  as  such  partner  in  the  said  sum  of  money  so  lent  and  ad- 
yanced  by  her  as  aforesaid,  and  before  the  date  of  the  winding-up 
order  before  mentioned,  became  insolvent  and  took  the  benefit  of  tlic 
Insolvent  Debtors  Act,  &c.,  and  that  the  said  James  Adair  subso- 
qoently  received  his  order  of  discharge,  and  thereby  was  exonerated 
and  released  from  all  liability  to  the  payment  of  the  debts  of  the  said 
association : 

"8.  That  on  such  insolvency  taking  place,  and  the  said  discharge 
of  the  said  James  Adair  as  before  mentioned,  the  said  association  to 
which  the  money  had  been  lent  as  before  mentioned  whilst  the  de- 
fendant and  James  Adair  were  such  partners  thereof  as  aforesaid, 
became  wholly  dissolved  and  put  an  end  to;  and  that,  at  the  time  of  the 
making  of  the  said  winding-up  order,  there  was  no  association  which 
bj  the  provisions  of  the  said  act  of  parliament  of  1854  was  empowered 
or  rendered  liable  to  sue  or  be  sued  by  the  name  or  description  of 
'The  National  Assurance  and  Investment  Association :' 

**9.  That,  in  an  action  brought  by  one  Williams  against  the  defend- 
ant under  circumstances  exactly  similar  to  those  of  the  present  action 
(except  as  to  the  sum  claimed),  the  defendant  stated  upon  oath  that  he 
bad  parted  with  and  transferred  lOOOZ.,  part  of  the  capital  stock  of 
the  said  association,  to  one  F.  M.  Wells  on  the  6th  of  July,  1857,  and 
that  he  parted  with  and  transferred  500Z.,  residue  thereof,  to  the  same 
person  on  the  30th  of  September,  1867,  *  the  said  F.  M.  Wells  being 
bis  cousin,  and  not  being  well  off,'  and  that  he  therefore  transferred 
the  said  stock  to  him  'as  a  gift  *by  way  of  advancement,  and  r^eio 
in  order  that  he  the  said  F.  M.  Wells  might  be  qualified  for  a  ^ 
seat  in  the  direction  of  the  said  last-mentioned  association  :' 

^*  16.  That  the  said  association  was  formed  after  the  said  act  for  the 
registration,  &c.,  of  joint-stock  companies  (7  &  8  Yict.  c.  110)  came 
into  operation,  and  that  the  said  association  was  established  for  com- 
mercial purposes,  and  for  the  purpose  of  profit,  and  for  the  purpose 
of  assurance  or  insurance,  within  the  provision  of  the  2d  section  of 
the  last-mentioned  statute;  and  that  it  carried  on  the  business  herein- 
before mentioned  and  in  the  said  deed  of  settlement  specified,  without 
being  incorporated  or  registered,  and  in  direct  violation  of  the  provi- 
sions of  the  last-mentioned  statute;  and  that,  from  the  time  of  the 
formation  of  the  said  association  until  the  dissolution  thereof  as  there- 
inbefore mentioned,  the  said  association  was  not  either  provisionally 
or  completely  registered  pursuant  to  the  several  statutes  in  that  behalf, 
and  was  during  the  whole  of  the  period  of  its  existence  an  unincor- 
porated company ;  and  that  the  several  members  thereof  were  (subject 
to  a  plea  in  abatement  for  the  non-joinder  of  other  parties)  personally 
responsible  to  the  plaintiff  as  a  creditor  of  the  saia  association ;  and 
that  the  said  association  was  a  partnership  subject  to  the  liabilities 
and  inconveniences  of  a  common-law  partnership,  and  such  association 
during  the  whole  period  of  its  existence  illegally  and  fraudulently 
conducted  and  carried  on  the  business  of  effecting  insurances  on  lives, 
and  as  bankers,  without  the  slightest  compliance  with  the  requisites 
of  the  several  statutes  made  and  then  in  force  for  the  regulation  and 
management  of  such  companies." 
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This  rule  was  obtained  under  the  7th  section  of  the  20  k  21  Yict 
c.  78,  which  enacts  that,  "when  any  such  company  heretofore  has 
*5191  ^^^"  ^^  hereafter  shall  ^be  adjudged  bankrupt,  then,  if  and  so 
-'  soon  as  creditors*  assignees  shall  have  been  appointed,  or 
where  any  company  shall  not  have  been  or  be  adjudicated  bankrupt, 
then  after  the  judge  or  master  shall  by  advertisement  have  called  on 
the  creditors  to  appoint  a  representative  or  representatives  as  herein- 
after mentioned,  no  such  action  as  is  mentioned  in  the  73d  section  of 
the  Joint-Stock  Companies  Winding-up  Act,  1848,  11  k  12  Yict,  c. 
45,(a)  shall  be  commenced  or  proceeded  with  otherwise  than  for  the 
purpose  of  making  the  company  bankrupt,  nor  shall  any  execution 
or  scire  facias  be  issued  or  proceeded  with  against  the  person,  pro- 
perty, or  effects  of  any  member  or  members  for  the  time  being  of 
such  company,  or  any  former  member  or  members  thereof,  except  by 
leave  of  the  court  of  bankruptcy,  where  such  company  has  been  made 
bankrupt  before  an  order  shall  have  been  made  for  winding  up  the 
company,  or  of  the  said  judge  or  master  where  such  company  has  not 
been  made  bankrupt  before  such  order  shall  been  made,"  &c.  Under 
this  act,  the  court  or  a  judge  of  the  court  in  which  the  action  is 
brought  has  no  power  to  stay  the  proceedings.  The  58th  section 
expressly  enacts,  that,  "except  as  is  by  this  act  expressly  provided, 


*?; 
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nothing  in  this  act  contained,  nor  any  petition  *or  order  under 


the  same  for  the  dissolution  and  winding-up  or  for  the  winding- 
up  of  any  company,  shall  extend  or  enlarge,  diminish,  prejudice,  or  in 
any  wise  alter  or  affect  the  rights  or  remedies  of  creditors  or  other  per- 
sons not  being  contributories  of  the  company,  or  the  rights  or  remedies 
of  creditors  being  also  contributories,  but  being  creditors  of  the  com- 
pany upon  a  distinct  and  independent  account,  whether  against  the 
company  or  against  any  of  the  contributories  of  the  same,  nor  the 
rights  or  remedies  of  the  company  against  any  contributories  or  other 
persons,  nor  shall  alter  or  affect  any  contracts  or  engagements  entered 
into  by  or  with  the  company,  or  any  person  acting  on  behalf  of  the 
same,  previously  to  any  such  petition,  nor  any  actions,  suits,  or  other 
proceedings  pending  at  the  date  of  such  petition."  The  proper  course 
is,  to  apply  to  the  Master  of  the  Rolls,  before  whom  the  winding-op 
proceedings  are  being  taken,  and  whose  decision,  if  erroneous,  may  be 
reviewed  by  the  Lords  Justices  and  the  House  of  Lords, — s.  6: 
whereas,  if  this  court  stays  the  proceedings,  the  plaintiff  is  left  without 
remedy.  Further,  the  winding-up  acts,  11  k  12  Vict.  c.  45,  and  12 
k  13  Vict.  c.  108,  do  not  apply  to  this  company,  and  therefore  the 
Master  of  the  Bolls  had  no  jurisdiction  to  make  the  order.  The 
company  was  originally  established  in  1844,  and  consisted  of  between 
twenty  and  thirty  members,  by  whom  the  deed-poll  was  executed:  it 
was  therefore  a  company  requiring  registration  under  the  7  &  8  Vict. 

(a)  Wbieb  eoRoU,  that,  **  after  the  lint  appointment  of  an  official  manager,  no  creditor  or 
other  person  shall,  except  to  far  aa  the  master  shall  permit,  have  power  to  commence  or  to 
proceed  with  anj  notion  against  the  official  manager  or  against  the  company,  or  any  other  per- 
son representing  the  same,  or  who  is  sned  as  a  oontributorj  thereof,  until  after  proof,  or  ex- 
hibiting or  making  such  proof  as  he  maj  be  able,  of  his  debt  or  demand  before  the  master,  as 
hereinafter  mentioned ;  and  it  shall  be  lawful  for  any  judge  of  the  court  in  which  such  action 
shall  be  pending,  upon  summons  taken  out  before  him  for  that  purpose,  to  order  that  all  fur- 
ther proceedings  in  suoh  action  shall  be  stayed  until  after  such  proof  shall  have  been  made  or 
exhibited  before  the  master." 
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c.  110,  8.  4.  This  company  came  in  and  complied  with  that  regula- 
tion, and  went  on  as  an  incorporated  company.  In  December,  1851,  a 
new  deed  of  settlement  was  prepared :  but,  in  order  to  get  over  the  diffi- 
culty created  by  the  statute  which  required  all  companies  established 
afu3r  September,  1844,  to  be  completely  registered,  the  company  issued 
a  prospectus  stating  that  they  *were  established  in  1844.  In  r^xoi 
1654,  they  obtained  an  act  to  enable  them  to  sue  and  be  sued  in  *- 
the  name  of  The  National  Assurance  and  Investment  Company.  In 
1861,  by  the  insolvency  of  Adair,  one  of  the  partners,  the  company  be- 
came dissolved.  The  provision  contained  in  the  8l8t  clause  of  the  deed 
of  settlement  cannot  contravene  the  general  rule  of  law  that  insolvency 
dissolves  a  partnership :  see  Story  on  Partnership,  §  208.  The  plain- 
tiff paid  her  money  in  1859.  Wells  was  then  a  member  and  a  director. 
He  professes  to  have  disposed  of  his  shares  in  1868 :  but,  unless  the 
company  was  completely  registered,  he  could  not  dispose  of  them. 
The  company  of  which  Wells  was  a  member  having  ceased  to  exist, 
there  was  nothing  for  the  winding-up  order  to  operate  upon,  and  con- 
sequently the  compromise  which  he  made  with  the  official  manager 
affords  no  answer  to  this  action. 

Field  and  J.  Broum,  in  support  of  the  rule. — This  application  rests 
upon  two  grounds, — first,  that  the  plaintiff  has  not  obtained  the  leave 
of  the  Master  of  the  Rolls  to  commence  or  proceed  with  the  action,  as 
required  by  s.  7  of  the  20  &  21  Vict.  c.  78, — secondly,  that  a  valid 
compromise  and  release  have  been  effected  under  s.  3.  This  was  a 
company  within  the  Winding-up  Acts,  11  &  12  Vict.  c.  45,  and  12  k 
13  Vict.  c.  108,  and  therefore  the  Master  of  the  Rolls  had  power  to 
make  the  order  for  winding  it  up.  The  company  was  provisionally 
registered  as  an  existing  company  under  the  7  &  8  Vict.  c.  110.  And 
the  12  &  IS  Vict.  c.  108,  s.  1,  expressly  enacts  that, ''  notwithstanding 
anything  in  the  said  act  (11  &  12  Vict.  c.  45)  contained  importing  a 
more  limited  application  thereof,  the  same  shall  apply  to  all  partner- 
ships, associations,  and  companies  whereof  the  partners  or  associates 
are  not  less  than  seven  in  number,  whether  incorporated  or  unincor- 
porated, 'and  whether  formed  or  subsisting  before  or  after  the  (•♦koo 
passing  of  the  said  act  or  this  act,  other  than  and  except  rail-  '- 
way  companies  incorporated  by  act  of  parliament,  to  which  companies 
such  act  shall  not  apply."     [They  were  stopped  by  the  Court.] 

£ble,  C.  J. — I  am  of  opinion  that  this  rule  should  be  made  absolute, 
for  a  stay  of  the  proceedings ;  and  I  found  my  judgment  upon  the  7th 
section  of  the  20  &  21  Vict.  o.  78,  which  provides,  that,  after  certain 
steps  shall  have  been  taken  in  the  process  of  winding-up  a  joint-stock 
company,  no  such  action  as  is  mentioned  in  the  Winding-up  Act  of 
1848,  11  &  12  Vict.  c.  45,  shall  be  commenced  or  proceeded  with 
without  leave  of  the  Master  of  the  Rolls.  The  company  in  question 
has  been  put  into  a  course  of  winding  up;  and  I  am  very  clear,  that, 
under  the  11  &  12  Vict.  c.  45,  power  was  given  to  the  Master  of  the 
Rolls  to  order  it  to  be  wound  up.  The  words  are  very  plain  :  and  the 
process  of  winding-up  has  proceeded  far  enough  to  make  the  7th 
section  applicable :  the  creditors  have  been  called  upon  to  appoint  a 
representative;  and  after  that  event  has  taken  place  no  action  is  to  be 
brought  against  any  member  of  the  company  without  the  leave  of  the 
Master  of  the  Rolls.    Reference  is  made  to  the  78d  section  of  the  first 
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act  for  winding  up  joint-stock  companies,  11  &  12  Vict.  c.  45,  where 
power  is  expressly  given  to  the  judges  of  the  court  where  such  action 
may  be  commenced.  If  there  had  been  no  such  reference,  I  am  per- 
fectly clear  that  the  7th  section  of  the  20  &  21  Vict.  c.  78  gives  me 
authority  to  say  that  the  process  of  the  court  is  misapplied  in  attempt- 
ing to  prosecute  an  action  which  has  been  commenced  in  defiance  of 
the  prohibition  of  the  act  of  parliament.  Mr.  Ogle .  has  strenuously 
urged^  that,  if  we  stay  the  plaintiff's  proceedings,  we  shall  deprive  her 
*5231    ^^        *power  of  appeal  which  the  statute  contemplated,  and 

^  which  is  the  general  safeguard  the  law  has  provided  to  insare 
justice  to  the  suitor.  But  it  seems  to  me  that  the  statute  operates 
directly  against  that  argument.  If  we  were  to  refuse  to  stay  the  pro- 
ceedings, the  defendant  would  be  without  remedy:  whereas,  if  we 
make  the  rule  absolute,  its  only  effect  will  be  to  stay  the  proceedings 
until  the  plaintiff  chooses  to  go  before  the  Master  of  the  Rolls  and  ask 
leave  to  proceed.  If  the  Master  of  the  Bolls  sees  fit  to  give  leave,  so 
be  it:  the  action  will  then  go  on.  If  he  refuses  to  grant  leave,  then 
of  course  the  appeal  mentioned  in  the  statute  will  lie  to  the  Lord 
Chancellor  or  the  Lords  Justices,  and  the  decision  of  the  Master  of  the 
Rolls,  if  erroneous,  will  be  set  right.  There  never  was  a  case  in 
which  the  argument  which  has  been  urged  before  us  so  little  applies. 
This  is  only  a  stay  of  proceedings  quousque,  not  a  prohibition  for 
ever.  Then  it  is  said  that  this  was  a  company  which  came  into  exist- 
ence long  before  the  year  1861,  and  that,  by  reason  of  the  insolvency 
of  Mr.  Adair  ia  1861,  the  old  company  was  dissolved,  and  that  there 
are  in  fact  now  two  companies  existing  for  the  purpose  of  being  wound 
up, — the  one  consisting  of  the  subscribers  who  had  remained  down  to 
that  time, — the  other,  of  those  who  held  on  and  the  new  subscribers 
who  came  in  after  the  alleged  dissolution  of  the  original  company  in 
1861.  Where  the  assets  of  a  company  are  vested  in  trustees,  the 
shareholders  are  not  partners  so  that  the  bankruptcy,  insolvency,  or 
death  of  any  one  of  them  should  effect  a  dissolution;  they  have  no  in- 
terest in  the  assets  of  the  company  beyond  a  share  in  its  profits.  This 
is  well  understood:  in  the  case  of  land,  the  question  has  arisen  many 
times ;  and  it  has  invariably  been  held,  that,  where  the  shareholders 
or  proprietors  of  stock  are  entitled  only  to  participate  in  profits,  the 
♦5241   ^^°^  ^°^  *other  property  of  the  concern  being  vested  in  trus- 

•I  tees  who  have  the  sole  control  and  management,  the  share- 
holders have  no  interest  in  the  land.  The  question  has  been  before 
us  recently  in  the  case  of  a  claim  on  the  part  of  the  shareholders  to 
be  registered  as  voters.(a)  I  do  not  stop  to  inquire  whether  the  share- 
holders in  this  company  fall  within  this  category,  because  I  find  in 
the^  81st  clause  of  the  original  deed  of  settlement  of  the  company  this 
provision, — '*That  the  husbands  of  female  stockholders,  or  the  ex- 
ecutors or  administrators  of  deceased  stockholders,  or  the  assignees  of 
bankrupt  or  insolvent  stockholders,  and  the  committee  of  lunatic 
stockholders,  shall  not  be  members  of  the  association  in  respect  of  the 
stock  to  which  they  are  entitled  in  any  of  those  capacities;  but  any 
such  husbands,  executors,  or  administrators  may  sell  and  transfer, 
or  return  and  procure  the  cancellation  of  such  stock,  in  manner  herein 

(a)  See  Bolmer,  app.,  Norrit,  reap.,  9  C.  B.  N.  S.  19  (B.  C.  L.  R.  toI.  09),  and  AcUad,  app« 
Lewii,  rasp.,  9  C.  B.  N.  S.  S2. 
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expressed,  or  become  members  of  the  association  in  respect  of  such 
stock  on  leaving  at  the  oiBce  of  the  association  notice  in  writing  of 
sach  desire,  expressing  the  name  and  place  of  abode  and  proper  addi- 
tion of  the  person  giving  the  same,  and  the  name  of  the  stockholders 
io  whose  place  or  right  be  claims,  and  the  amount  of  stock  in  respect 
of  which  he  is  desirous  of  becoming  a  member;  whereupon,  and  upon 
otherwise  complying  with  the  provisions  of  these  presents,  he  shall 
become  a  member  of  the  association  in  respect  of  such  stock,  and  the 
same  shall  be  transferred  into  his  name,  and  he  shall  be  personally 
charged  with  the  duties  and  liabilities  (if  any)  incident  to  the  owner- 
ship of  the  same."  Here  is  an  express  provision  that  the  company 
shall  not  be  affected  by  the  death,  bankruptcy,  or  insolvency  of  any 
of  its  members,  but  shall  continue  as  to  the  other  ^membersas  r^Kos 
if  no  death,  bankruptcy,  or  insolvency  had  taken  place.  That  '- 
is  a  perfectly  valid  arrangement  2is  between  the  shareholders  them- 
selves. It  may  be  that  Mr.  Ogle^s  argument  that  that  arrangement, 
though  valid  and  binding  amongst  the  shareholders  of  the  company, 
has  no  binding  effect  upon  creditors  of  the  concern,  may  be  a  perfectly 
valid  one ;  and  it  may  be  that  the  creditors  whose  debts  were  con- 
tracted prior  to  1861  may  be  a  different  body  and  have  different 
rights  and  remedies  from  those  whose  debts  are  of  more  recent  date, 
and  that,  though  a  continuing  partnership  as  amongst  the  shareholders 
themselves,  this  association  may  be  treated  as  two  several  partnerships 
quoad  the  two  sets  of  creditors.  But  the  Winding-up  Act  has  pro- 
vided for  that  state  of  things:  it  contains  provisions  for  making 
several  classes  of  contributories  according  to  their  respective  rights 
and  liabilities.  I  therefore  can  see  no  ground  for  any  of  the  objections 
which  have  been  urged  before  us,  and  I  think  the  statute  gives  the 
defendant  a  clear  right  to  have  the  proceedings  stayed.  I  have  the 
less  misgiving  or  doubt  in  this  case,  because  this  defendant  has  paid 
5000Z.  to  the  official  manager,  the  person  legally  authorized  to  make 
compromises,  and  the  present  plaintiff  has  come  in  and  proved  in 
respect  of  her  claim  under  the  Winding-up  Act,  and  she  will  in  due 
coarse  receive  her  share  of  that  money.  Notwithstanding  this,  if  we 
declined  to  stay  her  proceedings,  she  would  go  on  and  recover  in  this 
action  her  whole  claim  against  one  who  has  been  induced  upon  the 
faith  of  the  act  of  parliament  to  pay  a  large  sum  for  his  release  from 
all  farther  liability.  For  these  reasons  I  think  the  rule  must  be  made 
absolute. 

WiLLKS,  J. — I  am  of  the  same  opinion. 

Btlss,  J. — I  am  of  the  same  opinion.  It  seems  to  *me  that  r^Ma 
the  foundation  for  Mr.  Ogle's  argument  fails  as  soon  as  the  pro-  ^ 
visions  of  the  11  &  12  Vict  c.  45,  and  20  &  21  Yict.  c.  78,  are  read 
and  understood.  The  first  act  appears  to  me  to  be  sufficient :  but  the 
words  of  the  last  act  are,  as  the  learned  counsel  for  the  defendant  has 
shown,  all  comprehensive.  There  cannot,  therefore,  be  any  doubt 
that  the  Master  of  the  Bolls  had  jurisdiction  to  make  the  order  for 
winding  up  this  company.  The  only  question  then  is,  who  is  to  stay 
the  proceedings  in  this  action.  The  Master  of  the  Bolls  has  no  juris- 
diction over  the  proceedings  of  this  court :  all  he  can  do  is  to  operate 
npon  the  person  of  the  plaintiff,  and  to  restrain  him  under  pain  of 
contempt.    The  more  natural  course  I  conceive  to  be  that  the  court 
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in  which  the  aotion  is  brought  should  stay  the  proceedings,  when  it 
is  made  to  appear  that  the  action  is  brought  in  violation  of  an  act  of 
parliament.  It  is  to.be  observed  that  the  two  acts  of  11  k  12  Vict. 
C.46,  and  20  &  21  Vict.  c.  78,  are  by  an  express  provision  in  the  latter 
act  (s.  14)  to  be  read  together  as  one  act  of  parliament.  Now,  the  7Sd 
section  of  the  former  act  gives  power  to  stay  proceedings;  and  the 
7th  section  of  the  latter  act  enlarges  those  powers.  The  73d  section 
of  the  11  k  12  Vict.  c.  45  says  how  the  action  shall  be  stayed, — "It 
shall  be  lawful  for  any  judge  of  the  court  in  which  such  action  shall 
be  pending,  upon  summons  taken  out  before  him  for  that  purpose,  to 
order  that  all  further  proceedings  in  such  action  shall  be  stayed  until 
after  such  proof  shall  have  been  made  or  exhibited  before  the  master.'' 
It  seems  to  me  that  those  words  put  a  sense  on  the  words  "  commence 
or  proceed  with"  in  the  subsequent  act  of  parliament.  It  is  for  the 
court  in  which  the  action  is  brought  to  stay  the  proceedings.  I  agree 
that  the  Master  of  the  Rolls  had  jurisdiction  to  make  the  winding-up 
*5271  ^^^^^»  ^°^  ^^^  i*ightly  exercised  it ;  and  that  *this  is  the  proper 
-'  court  to  apply  to  for  a  stay  of  the  proceedings.  Besides,  as 
my  Lord  has  observed,  it  is  not  competent  to  the  plaintiff  to  find  fault 
with  a  proceeding  which  she  herself  has  sanctioned  by  coming  in  and 
proving  under  it,  and  under  which  she  still  has  rights. 

Kbatixo,  J. — I  am  of  the  same  opinion.  It  seems  to  me  to  be 
perfectly  clear  that  the  Master  of  the  Bolls  had  jurisdiction  to  order 
the  winding-up  of  this  company.  And  I  am  equally  clear  that  the 
proceedings  which  have  been  taken  in  this  court  are  in  contravention 
of  the  act  of  parliament,  and  that  this  court  has  jurisdiction  to  stay 
them.  Bule  absolute. 


SHABPE  V.  GIBBS  and  Others.    April  18. 

A  mortgftge-feenrity  executed  by  two  (and  the  wife  of  the  third)  of  three  penone  iadeVted 
to  the  mortgagee  in  a  aimple  eontraet  debt,  does  not  operate  aa  a  merger  of  the  olaim  on  th« 
simple  contract  in  the  ipecialty. 

This  was  an  action  brought  by  the  plaintiff,  an  estate-agent,  to 
recover  a  sum  of  109Z.  for  work  done,  and  journeys,  &c.,  for  Gibbe 
and  two  others  in  the  sale  of  certain  property  in  which  they  wer» 
jointly  interested. 

At  the  trial  before  Erie,  C.  J.,  at  the  sittings  in  London  after  last 
term,  it  appeared,  that,  after  the  debt  had  been  contracted,  a  mortgage 
was  proposed  to  be  given  by  the  three  to  secure  the  debt,  and  that  a 
deed  was  actually  prepared  and  executed  by  two  of  them  and  by  the 
wife  of  the  third,  who  was  the  party  beneficially  interested. 
*n281  ^^  ^^^  objected,  on  the  part  of  the  defendants,  that  *tfae 
-■  plaintiff's  remedy  upon,  the  simple  contract-debt  was  merged 
in  the  specialty. 

His  Lordship  overruled  the  objection,  and  the  plaintiff  had  a  verdict 
for  the  amount  claimed. 

Pearce  now  moved,  pursuant  to  leave,  to  enter  a  nonsuit,  relying 
upon  Price  v.  Moulton,  10  C.  B.  561  (E.  C.  L.  R.  vol.  70^  where  it 
was  held  that  a  bond  or  covenant  given  to  secure  an  existing  debt, 
irrespectively  of  the  intention  of  the  parties,  operates  in  law  as  a 
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merger  of  the  remedy  for  the  simple-contract  debt.  [Byles,  J. — The 
action  is  against  three :  the  security  is  executed  only  by  two.]  It  is 
the  same  debt.  Maule,  J.,  in  the  case  referred  to,  says, — "  Upon  the 
authorities,  and  the  general  understanding  of  the  profession,  I  think 
it  is  quite  clear  that  a  man  cannot  have  a  remedy  by  covenant  and  by 
assumpsit  for  the  same  debt :  the  two  are  wholly  incompatible,  and 
cannot  co-exist.  If  the  promise  was  made  before  the  covenant,  the 
latter  must  prevail.  The  intention  of  the  parties  has  nothing  to  do 
with  that  I  entirely  agree  with  the  dictum  of  Parke,  B.,  in  the  case 
of  The  Norfolk  Railway  Company  v.  Macnamara,  3  Exch.  628,  where 
he  says :  '  If  the  bond  or  covenant  had  been  for  the  identical  debt,  the 
plea  would  have  been  a  good  answer,  without  the  additional  allega- 
tion that  the  instrument  was  given  in  satisfaction.'  The  policy  of 
the  law  is,  .that  there  shall  not  be  two  subsisting  remedies,  one  upon 
the  covenant^  and  another  upon  the  simple  contract,  by  the  same 
person  against  the  same  person  for  the  same  demand." 

Erle,  G.  J. — This  is  an  action  against  three  persons  for  the  recovery 
of  a  simple-contract  debt  due  from  the  three.  The  evidence  showed 
that  the  three  were  jointly  liable.  The  question  is,  whether  any 
defence  ^arises  by  reason  of  a  mortgage-deed  to  secure  the  r^cog 
joint  debt  having  been  executed  by  two  only  of  the  debtors,  '- 
though  intended  to  be  executed  by  the  third  also.  As  it  stands,  it  is 
executed  by  two  only,  for  the  execution  by  the  wife  of  the  third  may 
be  laid  out  of  consideration.  Does  the  liability  of  the  three  on  the 
simple  contract  merge  by  reason  of  the  specialty  by  two?  I  am  of 
opinion  that  it  does  not.  The  simple-contract  debt  must  in  its  entirety 
become  a  specialty  debt,  and  the  remedy  on  the  deed  must  be  co- 
extensive with  that  for  the  simple-contract  debt.  For  this  Ansell  v. 
Baker,  15  Q.  B.  20  (E.  C.  L.  R.  vol.  69).  is  a  distinct  authority.  There, 
Baker  and  Last  were  indebted  to  the  plaintiff's  testator  upon  a  joint 
and  several  promissory  note;  and  Last  afterwards  executed  a  mort- 
gage with  a  covenant  to  pay  the  same  debt:  and  the  court  held  that 
this  did  not  take  away  the  plaintifi''s  remedy  upon  the  note,  because 
the  specialty  security  was  confined  to  one  of  the  debtors  only,  and  so 
the  remedy  thereon  was  not  co-extensive  with  the  remedy  which  the 
creditor  had  upon  the  note.     That  is  precisely  applicable  here. 

WiLLSS,  J. — I  am  of  the  same  opinion  :  and  I  adopt  the  view  taken 
in  Byles  on  Bills,  8th  edit.  216, — "The  taking  of  a  co-extensive  secu- 
rity of  a  higher  nature  for  a  bill  or  note,  merges  the  remedy  on  the 
inferior  instrument."  "  But,"  the  learned  author  adds,  *'  it  must  be 
strictly  co-extensive.  Therefore,  a  specialty  given  by  one  maker  of 
a  joint  and  several  note  does  not  merge  the  remedy  on  the  note :" 
citing  Ansell  v.  Baker  .fa)  That  is  a  correct  statement  of  the  law. 
Here,  the  remedy  whicn  the  plaintiff  would  have  upon  the  deed,  it 
having  been  executed  by  two  of  the  debtors  only,  would  *not  f^cqa 
be  co-extensive  with  the  remedy  which  he  before  had  for  the  '- 
simple-contract  debt. 

Etles,  J. — I  am  of  the  same  opinion.  If  Mr.  Pearce's  argument 
were  to  prevail,  a  greater  burthen  would  be  cast  upon  the  two  who 
executed  the  deed.    Ansell  v.  Baker  is  a  distinct  authority. 

Keating,  J.,  was  engaged  in  the  Divorce  Court 

Bule  refused. 

(a)  He  forther  addi  in  •  noto,— «  Quart  u  to  the  effeet  when  the  note  \a  Joint  ont^  f 


630  MALLETT  «.  BATEMAN.    E.  T.  1864. 


MALLETT  v.  BATEMAN.    April  80. 

The  plaintiff  had  oontraeied  to  rapply  goods  to  C.  A  Co.,  to  bo  paid  for  in  caah  on  Meh  de- 
livery. C.  k  Co.,  being  deeiroai  of  obtaining  the  goodi  on  credit,  the  defendant  (who  had  u 
interest  in  the  performance  of  the  work  upon  which  the  goods  were  to  be  used)  promifed  the 
plaintiff,  that,  if  be  would  supply  the  goods  to  C.  A  Co.  at  a  month's  credit,  and  would  ellov 
him  (the  defendant)  3  per  cent,  upon  the  amount  of  the  invoice,  he  would  pay  him  cash,  tad 
talce  C.  A  Co/s  bill,  without  recourse : — Held,  a  contract  to  answer  for  the  debt  or  defuU  of 
another,  within  the  4th  section  of  the  Statute  of  Frauds. 

The  first  count  of  the  declaration  stated,  that,  in  consideration  that 
the  plaintiff  would  sell  and  deliver  to  certain  persons  trading  under 
the  firm  of  O.  J.  Calvert  &  Co.,  certain  goods,  to  wit,  patent  buckled 
plates,  which  they  had  ordered  and  contracted  to  buy  of  the  plaintifl^ 
without  the  plaintiff  requiring  payment  in  cash  for  the  prices  of  the 
same  on  the  delivery  thereof,  and  would  take  from  them  their  accept- 
ance to  a  bill  of  exchange  drawn  by  the  plaintiff  upon  and  directed  to 
them,  for  the  payment  of  the  prices  of  the  said  goods  to  the  plaintiffs 
order  one  month  after  the  date  thereof  and  would  endorse  and  deliver 
the  same  to  the  defendant,  and  would  permit  the  defencktnt  to  dedact 
from  the  amount  of  the  said  bill  a  certain  sum,  to  wit,  at  the  rate  of 

'*'5311  ^^'  P^^  ^^°^'  ^^  ^^^  amount  of  the  *money  payable  by  the  said 
^  bill  for  his  cashing  or  discounting  the  same  and  indemnifying 
and  protecting  the  plaintiff  as  thereinafter  mentioned,  the  defendant 
promised  the  plaintiff  to  cash  or  discount  the  said  bill  for  the  plaintiff, 
and  indemnify  and  protect  him  from  the  payment  thereof:  that  the 
plaintiff  thereupon  sold  and  delivered  to  the  said  G.  J.  Calvert  &  Co. 
the  said  goods  without  requiring  payment  in  cash  for  the  prices  of 
the  same  on  the  delivery  thereof,  and  took  from  them  their  acceptance 
to  a  bill  of  exchange  drawn  by  the  plaintiff  upon  and  directed  to  the 
said  G.  J.  Calvert  k  Co.  for  the  payment  of  the  sum  of  608Z.  14«.  lOi., 
the  prices  of  the  said  goods,  to  the  plaintiff's  order,  one  month  after 
the  date  thereof:  And  that,  although  the  plaintiff  was  ready  and 
willing  to  allow  the  defendant  to  make  the  said  deduction,  and  to  do, 
and  the  plaintiff  did,  all  things,  and  although  all  things  were  done  and 
happened  and  existed,  and  times  elapsed,  to  entitle  the  plaintiff  to  a 
performance  by  the  defendant  of  his  said  promise,  and  to  have  the 
said  bill  cashed  or  discounted  by  him,  and  to  be  indemnified  and  pro- 
tected as  aforesaid,  yet  the  defendant  made  default  in  cashing  and 
discounting  the  said  bill  as  aforesaid,  and  in  indemnifying  and  protect- 
ing the  plaintiff  from  the  payment  of  it,  and  wholly  neglected  and 
refused  to  cash  or  discount  the  said  bill  for  the  plaintiff  or  to  indem- 
nify and  protect  him  from  the  payment  of  it. 

The  second  count  was  for  money  payable  by  the  defendant  to  the 
plaintiff  for  goods  sold  and  delivered  by  the  plaintiff  to  the  defendant, 
and  for  work  and  labour  done  and  materials  provided  by  the  plain- 
tiff for  the  defendant  at  his  request  and  for  money  paid,  money  re- 
ceived, and  money  found  due  on  accounts  stated. 
*5321  ^^^  defendant  pleaded, — to  the  first  count,  1.  That  *he  did 
^  not  promise  as  therein  alleged,  2.  that  the  plaintiff  was  not 
ready  or  willing  to  allow  the  defendant  to  make  the  said  deduction 
as  alleged, — and  to  the  residue  of  the  declaration,  never  indebted. 

The  particulars  of  demand  were  as  follows : — 
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''The  particulars  of  the  plaintiff's  claim  under  the  first  count  of 
the  declaration  consist  of  the  damages  which  he  has  sustained  by  the 
'defendant  not  cashing  or  discounting  the  bill  therein  mentioned,  and 
indemnifying  the  plaintiff  from  the  payment  of  it,  and  which  damages 
the  plaintiff  estimates  at  the  amount  of  the  bill,  viz.  603Z.  14a.  lOcf., 
less  the  3^.  per  cent,  mentioned  in  the  said  count. 

'*  Under  the  common  counts  of  the  declaration  the  plaintiff  will 
seek  to  recover  the  sum  of  603/.  14«.  lOd.,  due  as  follows : — 

**  1862.  Jan.  3.    679  Patent  buckled  plates  each 
3.8}X3.    lOXt.    weight  43.8.1.15    .    £603    14    10." 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  in  London 
after  Michaelmas  Term  last,  when  the  following  facts  appeared  in  evi- 
dence : — ^The  plaintiff  is  a  civil  engineer,  and  the  patentee  of  certain 
bnckled  plates  used  for  bridge  flooring.  The  defendant  is  a  metal- 
broker  and  iron-merchant  trading  under  the  firm  of  Bateman  &  Co. 
The  plaintiff  had  through  the  defendant  entered  into  a  contract  with 
Messrs.  Calvert  k  Co.,  who  were  engineers  at  York,  to  supply  them 
with  buckled  plates  to  be  used  in  the  construction  of  a  railway  bridge 
which  they  were  erecting  at  Chelsea  under  a  contract  with  Messrs. 
Brassey  &  Co.  The  defendant,  having  made  advances  to  Calvert  & 
Co.,  and  taken  an  assignment  of  their  contract  with  Messrs.  Brassey  & 
Co.  as  a  security,  had  an  interest  in  the  completion  of  the  work. 
Afler  a  considerable  quantity  of  plates  had  been  delivered  to  Calvert 
&  Co.  and  paid  for  by  them,  Calvert  k  Co.  were  desirous  of  r»53Q 
Spaying  for  future  supplies  by  bills  instead  of  cash ;  and  it  ^ 
was  ultimately  agreed  that  the  plaintiff  should  draw  upon  Calvert  k 
Co.  for  the  amount  of  each  invoice,  adding  3  per  cent.,  which  the 
plaintiff'  alleged  he  would  lose  by  the  non-fulfilment  of  the  original 
contract 

On  the  17th  of  December,  1861,  the  plaintiff  drew  a  bill  at  one 
month  upon  Calvert  k  Co.  for  2542.  8«.  Id.,  being  the  amount  of  two 
invoices,  with  the  additional  8  per  cent.  Calvert  k  Co.  accepted  and 
returned  the  bill  to  the  plaintiff.  The  plaintiff  expressing  some  doubt 
as  to  the  prospect  of  its  being  honoured  at  maturity,  the  defendant 
(not  knowing  at  the  time  of  the  arrangement  between  the  plaintiff  and 
Calvert  &  Co.  as  to  the  additional  8  per  cent.)  agreed  to  give  the 
plaintiff  a  check  for  the  amount  of  the  bill  less  8  per  cent.,  and  to 
take  the  bill  from  the  plaintiff  without  recourse:  but,  inasmuch  as  a 
bill  endorsed  "  sans  recours"  would  not  be  marketable,  it  was  agreed 
that  instead  of  that  limited  endorsement,  the  defendant  should  give 
the  plaintiff  an  indemnity,  which  was  done  in  the  terms  following  :— 

*'  B.  Mallett,  Esq.  In  consideration  of  %l  per  cent,  upon  the  amount 
of  Messrs.  Calvert  k  Co's  acceptance  dated  the  17th  of  December, 
1861,  at  one  month,  for  2642.  8^.  Id,  bought  by  us  this  day,  and 
which  at  our  request  you  have  simply  endorsed,  omitting  the  words 
'*8ans  recours/*  we  hereby  guarantee  to  hold  you  harmless  as  against 
all  liability  upon  such  bill  either  to  ourselves  or  to  any  third  partv. 

"  19th  December,  1861."  "  Batbman  k  Qo:' 

The  defendant  at  the  same  time  told  the  plaintiff,  that,  if  he  again 
drew  upon  Calvert  k  Co.  for  the  amount  of  any  future  invoices,  and 
brought  the  bills  to  him,  he  would  take  them  upon  the  same  terms. 
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♦5^41  ^^  ^^^  ^^  of  January,  1862,  the  plaintiflf  sent  ♦Calvert  k  Co. 
^  an  invoice  for  buckled  plates  amounting  to  6862.  Ss,  2d.  (stated 
to  have  been  delivered  at  the  Darleston  Railway  Station  on  the  1st). 
With  this  invoice  the  plaintiff  wrote  to  Calvert  &  Co.,  enclosing  a  bill 
drawn  upon  them  for  60S/.  14«.  lOd.,  the  amount  of  the  invoice,  with 
the  additional  3  per  cent.,  which  bill  was  returned  accepted  by  Cal- 
vert &  Co.  on  the  4th ;  and  the  plaintiff  wrote  to  them  on  the  6th,  ac- 
knowledging  its  receipt. 

On  the  20th  of  January,  Calvert  &  Co.  stopped  payment,  and  circu- 
lars addressed  to  their  creditors  announcing  this  fact  were  issued  on 
the  21st,  one  of  which  reached  the  counting-house  of  the  plaintiff  on 
the  same  day.  The  stoppage  of  Calvert  &  Co.  was  also  announced  in 
the  **  City  article  "  of  the  Times  on  that  day.  In  the  afternoon  of  the 
22d  the  plaintiff  called  upon  Bateman  with  the  last-mentioned  bill, 
and  demanded  a  check  for  the  amount  less  3  per  cent.,  as  per  agree- 
ment. The  defendant  refused  to  take  the  bill,  alleging  that  the  plain- 
tiff had  brought  it  too  late. 

On  the  part  of  the  defendant  it  was  submitted  that  the  plaintiff  was 
bound  to  have  tendered  the  bill  to  him  within  a  reasonable  time  after 
he  received  it,  and  that  the  delay  from  the  6th  until  the  22d  of  Janu- 
ary, when  Calvert  &  Co.'s  stoppage  had  become  notorious,  was  unrea- 
sonable and  an  unwarrantable  alteration  of  the  defendant's  position ; 
and  reliance  was  placed  upon  an  entry  which  appeared  in  the  plain- 
tift''s  diary  of  the  22d,  to  the  following  effect, — "  Received  notice  of 
Calvert  &  Co.*s  suspension  of  payment.  Went  to  Bateman  with  Cal- 
vert &  Co.'s  bill,  and  requested  him  to  cash  it,  which  he  refused  to 
do:"  and  it  was  suggested  that  the  plaintiff's  intention  manifestly  was, 
to  keep  the  bill,  and  so  take  to  himself  the  additional  3  per  cent.,  and 
that  he  was  only  induced  to  alter  his  mind  when  he  found  that  Cal 
vert  &  Co.  had  failed. 

♦5351  *The  plaintiff's  mode  of  accounting  for  the  delay  was  this. 
^  He  said  he  received  the  bill  on  the  6th,  and  called  at  the 
defendant's  counting-house  with  it  at  about  6  o'clock  in  the  afternoon 
of  the  7th,  but  found  no  one  there ;  that,  on  the  9th,  he  received  a 
letter  which  called  him  to  Ireland,  whither  tie  went  <m  the  \6th:  that 
he  returned  to  London  about  mid-day  on  the  21st,  and  went  to  his 
residence  at  Clapham,  and  thence  to  his  oiBce  in  Parliament  Street, 
where  he  transacted  a  little  business ;  that  he  went  to  the  defendant 
with  the  bill  as  early  as  he  could  on  the  22d ;  and  that  he  did  not  see 
the  letter  giving  him  notice  of  Calvert  Jk  ChJ's  stoppage  until  after  he  had 
seen  the  defendant.  He  accounted  for  the  order  in  which  the  events 
appeared  in  his  diary,  by  saying  that  it  was  his  practice  to  enter  at 
the  end  of  each  day  the  transactions  of  the  day,  without  regard  to  the 
order  of  time  in  which  they  occurred :  and  he  positively  swore  that  he 
had  always  intended  to  avail  himself  of  the  defendant's  agreement  to 
take  the  bill  on  the  terms  mentioned. 

It  was  also  objected  on  the  part  of  the  defendant  that  the  contract 
relied  upon  by  the  plaintiff  was  a  contract  to  answer  for  the  debt  or 
default  of  another,  and  void  by  the  4th  section  of  the  Statute  of 
Frauds,  for  want  of  writing. 

On  the  part  of  the  plaintiff  it  was  insisted  that  the  plates  were 
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really  gold  upon  tbe  credit  of  Bateman,  and  not  upon  that  of  Calvort 
&Co. 

The  Lord  Chief  Justice  reseryed  the  defendant  leave  to  move  upon 
this  point:  and  he  told  the  jury  that  the  contract  declared  upon  in 
the  first  count  might  be  a  perfectly  binding  contract  on  the  part  of 
the  defendant,  although  the  plaintiff  did  not  bind  himself  to  take  the 
bills  to  him  for  discount,  but  reserved  to  himself  the  option  of  doing 
so  or  not.  He  then  observed  upon  the  delay  which  had  taken  place 
in  offering  the  bill  in  ^question  to  the  defendant,  and  the  r^co^ 
plaintiiTs  explanation  :  and  he  told  the  jury,  that,  if  they  were  *- 
of  opinion  that  the  plaintiff  intended  to  keep  the  bill,  and  so  save  to 
himself  the  3  per  cent.,  and  only  resorted  to  the  defendant  when  he 
found  that  Calvert  and  Co.  were  likely  to  become  bankrupt,  then 
beyond  all  doubt  they  must  find  the  second  issue  for  the  defendant ; 
but  that,  if  they  were  of  opinion  that  the  plaintiff  really  intended  to 
avail  himself  of  the  defenaant's  promise  to  purchase  the  bill  for  the 
allowance  of  3  per  cent.,  and,  having  missed  seeing  him  on  the  7th, 
was  delayed  partly  by  his  journey  to  Ireland  and  partly  by  other 
causes,  then  their  verdict  upon  that  issue  must  be  for  the  plaintiff. 
He  also  told  them  that  the  fiiilure  of  Calvert  &  Co.  was  an  incident 
which  could  not  legitimately  have  any  influence  upon  the  question  as 
to  what  was  a  reasonable  time  for  the  plaintiff  to  exercise  his  option. 
And,  as  to  the  count  for  goods  sold  and  delivered,  he  thought  there 
was  no  evidence  that  the  defendant  was  the  purchaser  of  the  goods. 
Two  questions  were  ultimately  left  to  the  jury, — first,  was  there  such 
a  contract  as  that  stated  in  the  first  count  of  the  declaration? — 
secondly,  was  the  plaintiff  ready  and  willing  to  allow  the  defendant 
the  3  per  cent.  ?  And  his  Lordship  observed  that  he  had  anticipated 
that  there  would  have  been  a  plea  that  the  bill  was  not  brought 
within  a  reasonable  time,  and  he  should  reserve  leave  to  amend,  if 
necessary,  and  therefore  he  would  ask  them  whether  the  bill  was 
brought  within  a  reasonable  time. 

The  jury  answered  the  first  and  second  questions  in  the  afSrmati ve ; 
and  they  found  that  the  offer  of  the  bill  to  the  defendant  was  made 
in  a  reasonable  time  under  the  circumstances :  and  they  accordingly 
returned  a  verdict  for  the  plaintiff  on  the  first  and  second  issues,  and 
for  the  defendant  on  the  third, — the  damages  being  taken  at  586/.  Bs. 
2d, 

*S%r  George  Honyman,  in  Hilary  Term  last,  obtained  a  rule  pKoy 
nisi  to  enter  a  verdict  for  the  defendant  pursuant  to  the  leave  ^ 
reserved  to  him,  on  the  ground  that  the  contract  should  have  been  in 
writing,  to  satisfy  the  Statute  of  Frauds,  and  also  on  the  ground  that 
the  evidence  did  not  support  the  verdict  for  the  plaintiff;  or  for  a 
Bew  trial,  on  the  ground  that  the  verdict  was  against  the  evidence  on 
the  second  issue. 

Cokridge,  Q.  C,  was  instructed  to  move  for  a  new  trial,  on  the 
ground  that  the  verdict  on  the  third  issue  was  not  warranted  by  the 
evidence.    Leave  was  reserved  to  him  to  move  hereafter  if  necessary. 

Coleridge,  Q.  C,  and  Prentice,  now  showed  cause. — This  was  not  a 
contract  or  promise  to  answer  for  the  debt,  default,  or  miscarriage  of 
another,  within  the  Statute  of  Frauds  :  it  was  in  effect  a  contract  for 
the  purchase  by  the  defendant  of  an  interest  in  the  bill.    The  defend- 

0.  B.  N.  S.,  VOL.  XVI. — 21 


537  MALLETT  v.  BATEMAN,    E,  T.  1864. 


ant  says,  if  you,  the  plaintiff,  will  deliver  certain  plates  to  Calvert  k 
Co.,  and  take  their  acceptance  at  one  month,  I  will  discount  the  bill 
for  S  per  cent.  [Btlbs,  J. — It  raises  the  question  whether  an  agree- 
ment to  indemnify  is  within  the  statute, — as  to  which  the  decisions 
are  not  easily  reconcilable.]  Tbere  are  two  cases  which  are  always 
cited  upon  this  subject,  viz.  Houlditch  v.  Milne,  3  Esp.  N.  P.  C.  86, 
and  Castling  v,  Aubert,  2  East  325.  In  the  former  it  was  held,  that, 
if  a  tradesman  having  goods  in  his  possession,  upon  which  he  has  a 
lien,  parts  with  those  goods  on  the  promise  of  a  third  person  to  pay 
the  demand,  such  promise  is  not  within  the  statute.  "In  general 
cases,*'  said  Lord  Eldon,  "  to  make  a  person  liable  for  goods  delivered 
to  another,  there  must  be  either  an  original  undertaking  by  him,  or 
[it  must  appear]  that  the  credit  was  given  solely  to  him,  or  there 
^5^81  ^^^^  ^^  ^  °^^^  *^°  writing.  There  may,  however,  be  cases  to 
-'  which  this  rule  does  not  apply.  If  a  person  get  goods  into 
his  possession  on  which  the  landlord  has  a  right  to  distrain  for  rent, 
and  he  promises  to  pay  the  rent,  though  it  was  clearly  the  debt  of 
another,  yet  a  note  in  writing  is  not  necessary.  That  appears  to  apply 
precisely  to  the  present  case.  The  plaintiffs  had  to  a  certain  extent 
a  lien  upon  the  carriages,  which  they  parted  with  on  the  defendant's 
promise  to  pay.  That,  I  think,  takes  the  case  out  of  the  statute,  and 
makes  the  defendant  liable  for  the  amount  of  the  bill."  In  Castling 
V.  Aubert,  the  plaintiff,  a  broker,  having  a  lien  on  certain  policies  of 
insurance  effected  for  his  principal,  for  whom  he  had  given  his  ac- 
ceptances, the  defendant  promised  that  he  would  provide  for  the  pay- 
ment of  those  acceptances  as  they  became  due,  upon  the  plaintiff's 
giving  up  to  him  such  policies,  in  order  that  he  might  collect  for  the 
principal  the  money  due  thereon  from  the  underwriters;  which  was 
accordingly  done,  and  the  money  was  afterwards  received  by  the 
defendant.  It  was  held  that  this  was  not  a  promise  for  the  debt  or 
default  of  another  within  the  statute,  and  that  the  plaintiff  might 
recover  against  the  defendant  as  well  for  the  breach  of  agreement  in 
not  providing  for  the  payment  of  the  acceptances,  as  also  upon  a 
count  for  money  had  and  received.  Whatever  may  be  said  about 
Houlditch  V,  Milne,  Castling  v,  Aubert  has  never  been  questioned. 
In  Fitzgerald  v.  Dressier,  7  C.  B.  N.  S.  374  (E.  C.  L.  R.  vol.  97).  A., 
through  the  agency  of  B.,  a  broker,  sold  a  parcel  of  linseed  toC^ 
who,  through  another  broker,  sold  at  an  advanced  price  to  D.  The 
time  for  D.  to  pay  the  price  was  to  arrive  before  that  fixed  for  the 
payment  by  C.  D.  sent  a  clerk  to  the  broker  for  the  delivery  order 
for  the  seed.  The  broker  took  him  to  A.,  from  whom  the  clerk 
obtained  the  order,  upon  the  faith  of  his  engagement  that  D.  would 

*5391  P*^y  ^'  ^^^  ^^*®  *seed.  D.  on  the  following  day  sent  the  broker 
^  a  check  for  900t  on  account, — the  precise  quantity  not  having 
then  been  ascertained.  Upon  the  seed  being  afterwards  measured,  it 
was  found  that  the  amount  payable  to  A.  under  his  contract  with  G. 
was  97H  155.  6rf.  In  an  action  by  A.  against  D.  to  recover  the  differ- 
ence between  that  sum  and  the  900Z.  check,  it  was  held  that  the  agree- 
ment by  D.'s  clerk  was  not  a  contractor  promise  to  pay  the  debt  of  a 
third  person,  within  the  4th  section  of  the  statute,  the  seed  the  giv- 
ing up  the  delivery  order  for  which  was  the  consideration  for  that 
promise  being  the  property  of  D.,  subject  only  to  A.'s  lien  for  the 
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contract-price.  Williams,  J.,  there  says :  "  At  the  time  the  promise 
was  made,  the  defendant  was  substantially  the  owner  of  the  seed  in 
question,  which  was  subject  to  the  lien  of  the  original  vendors  for 
the  contract-price.  The  effect  of  the  promise  was  neither  more  nor 
less  than  this,  to  get  rid  of  the  encumbrance,  or,  in  other  words,  to 
buy  off  the  plaintiff's  lieu.  That  being  so,  it  seems  to  me  that  the 
anthorities  clearly  establish  that  such  a  case  is  not  within  the  statute." 
[Eblb,  G.  J. — The  substance  of  the  transaction  is  this, — Bateman 
says  to  Mallett^  "  If  you  will  deliver  the  plates  to  Calvert  &  Co.,  I 
will  see  you  paid."  Does  the  intervention  of  the  bill  alter  the  case,  so 
as  to  take  it  out  of  the  statute  7]  It  is  submitted  that  the  contract 
between  these  parties  was  for  the  purchase  of  the  bills  at  a  given 
price.  [WiLLES,  J. — The  transaction  being  completed,  Mallett  never 
could  have  called  upon  Calvert  k  Co.  again.]  Certainly  not.  The 
original  debt  was  gone.  In  Goodman  v.  Chase,  1  B.  &  Aid.  297,  it 
was  held,  that,  where  a  defendant,  taken  on  a  ca.  sa.,  is  discharged 
out  of  custody  by  consent  of  the  plaintiff,  the  debt  itself  is  extin- 
guished ;  and  therefore  a  promise  by  a  third  person  to  pay  that  debt 
in  consideration  of  that  discharge,  is  an  original  promise,  and  not 
*within  the  statute.(a)  Several  authorities  are  referred  to  in  r*^^/) 
Addison  on  Contracts,  p.  56,  to  show  that  a  contract  or  pro-  '- 
mise,  although  made  concerning  the  debt  or  default  of  a  third  party, 
may  yet  be  an  original  contract  not  within  the  Statute  of  Frauds. 
As  to  the  3  per  cent.,  it  was  distinctly  left  to  the  jury  to  say  whether 
or  not  Mallett  was  ready  and  willing  to  allow  the  aiscount ;  and  the 
jury  found  that  in  the  affirmative.  [Willbs,  J. — The  contention  on 
the  part  of  the  defendant  was,  that  Mallett  was  not  ready  and  willing 
to  allow  the  3  per  cent,  off  the  proper  price  of  the  iron.]  The  right 
amount  was  drawn  for.  The  defendant  had  nothing  to  do  with  the 
arrangement  between  Mallett  and  Calvert  &  Co.  for  the  additional  3 
per  oent.  for  the  month's  credit.  [Erle,  C.  J. — My  notion  was,  that 
there  should  have  been  a  plea  of  fraud,  in  order  to  raise  that  ques- 
tion.] There  was  no  fraud :  it  was  a  mere  bargain  which  it  was 
perfectly  competent  and  fair  for  Mallett  to  make. 

Licsh,  Q.  C,  and  Sir  George  Honyman^  in  support  of  the  rule. — 
What  was  the  alleged  contract?  The  defendant's  undertaking  was 
neither  more  nor  less  than  this, — If  you  (the  plaintiff)  will  sell  plates 
to  Calvert  &  Co.  at  a  month's  credit,  instead  of  requiring  immediate 
payment,  and  if  you  draw  upon  them  for  the  *amount  of  each  r«e^i 
invoice,  and  bring  their  acceptance  to  me,  I  will  purchase  the  *- 
bill  for  an  allowance  of  S  per  cent. :  and  this  is  an  arrangement  which 
the  defendant  never  would  have  entered  into  if  he  had  known  that 
the  plaintiff  had,  in  consideration  of  the  month's  credit,  imposed  upon 
Calvert  &  Co.  the  addition  of  8  per  cent,  to  the  invoice  price.  It  was 
a  fraud  upon  the  defendant.  It  was  optional  with  the  plaintiff  to  bring 
the  bill  or  not ;  but,  if  he  elected  to  bring  it,  of  course  that  was  to  be 

(a)  Ind  feo  Reader  v.  Kingham,  13  C.  B.  N.  S.  344  (E.  C.  L.  R.  vol.  106).  There,  the 
pUinttff,  the  bailiff  of  a  eounty-coart,  beiog  about  to  arrest  one  H.  under  a  warrant  of  contempt 
for  Bon-paymeDt  of  a  judgment-debt,  the  defendant,  in  ooniideration  that  be  would  forbear  to 
ezeeute  the  warrant,  promised  to  pay  the  plaintiff  17/.  on  a  given  day,  or  surrender  H.  It 
was  held  that  this  was  not  an  agreement  by  the  defendant  to  be  answerable  for  the  debt  or 
defaalt  of  H.,  but  an  original  promise  by  the  defendant  to  pay  the  money  or  surrender  H.,  for 
which  a  note  in  writing  was  not  required  by  the  Statute  of  Frauds. 
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done  within  a  reasonable  time.  The  special  count  assumes  that  there 
was  a  special  contract  with  respect  to  this  particular  bill.  That,  how- 
ever, was  not  BO.  If  tha  plaintiff  had  stated  in  his  declaration  the 
true  legal  effect  of  the  contract  as  proved,  he  would  have  averred  that 
he  brought  the  bill  within  a  reasonable  time,  and  demanded  cash  for 
it,  less  the  8  per  cent.  It  was  not  competent  to  him  to  wait  until  the 
position  of  the  defendant  was  altered  by  Calvert  k  Co.^s  failure.  If 
he  had  had  the  bill  in  due  time,  he  might  possibly  have  got  security 
from  Calvert  &  Co.  The  plaintift*'s  intention  evidently  was  to  keep 
the  bill,  provided  Calvert  &  Co.  remained  solvent,  and  so  save  the 
discount.  [WiLLES,  J. — The  jury  have  decided  that  against  you.]  It 
is  submitted,  the  jury  were  not  warranted  upon  the  evidence  in  find- 
ing that  the  plaintiff  was  ready  and  willing  to  allow  the  3  per  cent 
upon  the  invoice  price  of  the  goods,  or  that  the  bill  was  tendered  to 
the  defendant  within  a  reasonable  time.  The  case  is  clearly  within 
the  words  and  the  spirit  of  the  Statute  of  Frauds.  It  was  an  engage- 
ment by  the  defendant  for  a  certain  consideration  to  pay  Calvert  & 
Cd.'s  debt.  Suppose  there  had  been  no  bill,  but  the  contract  had  been, 
'*  Bring  me  the  invoice  of  the  goods  you  may  supply  to  Calvert  k  Co., 
and  I  will  pay  the  amount  on  your  allowing  me  3  per  cent./'  could 
^"491   ^^^^  have  been  any  ^doubt  that  that  would  have  been  within 

-'  the  statute?  And  does  the  intervention  of  the  machinery  of  a 
bill  alter  the  character  of  the  transaction,  and  make  it  less  a  promise 
to  answer  for  the  debt  or  default  of  another?  Williams  v.  Leper,  3 
Burr.  1886,  and  that  class  of  cases,  where  a  lien  upon  goods  was  given 
up,  have  no  bearing  on  this.  That  was  a  contract  creating  a  debt  for 
which  the  third  party  was  not  liable  at  all.  Here,  the  debt  from  Cal- 
vert &  Co.  to  Mallett  was  not  discharged.  Houlditch  v.  Milne,  3  Esp. 
N.  P.  C.  86,  has  been  much  reflected  upon  in  the  note  (2)  to  Forth  v, 
Staunton,  1  Wms.  Saund.  211  e,  where  the  learned  editor  says:  "  There 
is  considerable  diflSculty  in  the  subject,  occasioned  perhaps  by  un- 
guarded expressions  in  the  reports  of  the  different  cases :  but  the  fair 
result  seems  to  be,  that  the  question  whether  each  particular  case 
comes  within  this  clause  of  the  statute  or  not,  depends  not  on  the  con- 
sideration for  the  promise,  but  on  the  fact  of  the  original  party 
remaining  liable,  coupled  with  the  absence  of  any  liahility  on  the  pari 
of  the  defendant,  or  his  property,  except  such  as  arises  from  his  express 
promise,''^  Castling  v.  Aubert,  2  East  325,  and  Fitzgerald  v.  Dressier, 
7  C.  B.  N.  S.  374  (E.  C.  L.  R.  vol.  97),  are  altogether  based  upon  a 
different  principle.  The  cases  on  this  subject,  and  amongst  others 
the  judgment  of  Parke,  B.,  in  Coutourier  v.  Hastie,  8  Exch.  40,  (a) 
are  ably  commented  upon  in  the  12th  edition  of  Selwyn's  Nisi  Prins, 
Vol.  2,  p.  840  et  seq. :  and  at  p.  847,  the  general  principle  to  be  de- 
duced from  them  is  laid  down  as  follows: — ''From  the  reasoning  in 
the  above  judgment  may  be  deduced  the  true  limits  to  an  opinion 
which  appears  at  one  time  to  have  prevailed,  that  a  contract,  if  founded 
*^431  ^^  ^  ^^^  consideration,  is  not  within  the  ^statute.     Now,  it  is 

-J  plain  that  a  promise  to  pay  the  debt  of  another  founded  on  the 
^antecedent  debt  alone,  is  nudum  pactum;  and  therefore,  wherever 
such  contract  is  to  answer  for  an  old  debt,  there  must  be  a  new  con- 

(a)  In  the  Hoqm  of  Lordi,  6  Hoaie  of  Lords  Caiea  67S.    The  qaestioo,  kowertr,  ai«ctiA( 
the  Uabilitj  of  the  defenduta  did  not  go  to  error. 
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sideration.  It  may,  perhaps,  therefore,  be  safely  laid  down,  t}iat, 
whenever  the  principal  object  of  the  transaction  is  to  secure  the  debt 
of  another,  as  in  the  case  of  an  advance  to  A.  on  the  guarantee  of  B., . 
the  case  will  be  within  the  statute;  and  that  the  only  cases  in  which 
the  nature  of  the  consideration  is  material  are  such  as  those  in  the 
class  above  mentioned,  in  which  the  guarantee  is  only  a  secondary 
matter."  The  object  here  was  to  protect  the  plaintiff  from  the  loss  of 
the  debt  due  to  him  from  Calvert  k  Co. 

Eble,  C.  J. — I  am  of  opinion  that  this  rule  must  be  made  absolute 
to  enter  a  verdict  for  the  defendant  upon  the  second  issue,  on  the 
ground  that  the  contract  declared  upon  in  the  first  count  was  one 
which  by  the  Statute  of  Frauds  was  required  to  be  in  writing.  This 
was  a  promise  by  Bateman  to  be  answerable  for  the  debt  of  Calvert  & 
Co.  The  original  contract  was,  that  Calvert  &  Co.  were  to  pay  for 
the  buckled  plates  in  cash  on  delivery.  Calvert  &  Co.  becoming  em- 
barrassed, they  wished  to  have  them  delivered  upon  credit,  and  pro: 
posed  to  pay  for  future  supplies  by  their  acceptances  with  the 
endorsement  of  a  third  person  at  York.  Some  goods  having  been 
delivered  and  drawn  for  at  a  month,  the  defendant,  who  had  an 
interest  in  having  Calvert  k  Co.'s  contract  with  Brassey  k  Co.  carried 
out  promptly,  in  order  to  induce  the  plaintiff  to  continue  the  supply, 
agreed  to  take  the  bill,  without  recourse  to  the  plaintiff  (the  drawer), 
upon  the  latter  giving  him  a  commission  or  discount  of  3  per  cent.; 
and  also  orally  agreed  to  do  the  like  with  all  future  bills  drawn  by 
him  upon  Calvert  k  Co.  on  the  '*'same  account  The  substance  r»5 14. 
of  that  arrangement,  as  it  seems  to  me,  was, — If  you,  Mallett,  *- 
will  deliver  the  goods  to  Calvert  k  Co.,  I,  Bateman,  will  pay  you  at 
the  rate  of  97t  for  every  lOOt  worth  which  you  so  supply.  In  other 
words,  I  will  take  upon  myself  to  pay  Calvert  k  Co.'s  debt,  for  a  com- 
mission or  allowance  of  8  per  cent., — as  you  hesitate  to  trust  them,  I 
will  become  their  surety.  Bateman  had  no  desire  to  get  the  accept- 
ances of  Calvert  k  Co.  to  take  into  the  market:  the  bill  was  only  the 
machinery  by  which  the  arrangement  was  carried  out.  If  the  plain- 
tiff took  Calvert  k  Co.^s  bill,  the  defendant  contracted  to  take  it  upon 
the  terms  mentioned,  and  to  indemnify  the  plaintiff  against  all  liability 
OD  it.  It  is  in  reality  a  verbal  contract  to  pay  the  bill.  Upon  the 
principle  laid  down  in  the  cases  cited  on  behalf  of  the  defendant,  I 
am  clearly  of  opinion  that  this  was  a  contract  which  by  the  Statute 
of  Frauds  should  have  been  in  writing. 

WiLLBS,  J. — I  am  of  the  same  opinion.  This  was  clearly  a  con- 
tract or  promise  to  answer  for  the  debt  of  another.  If  the  transaction 
had  been  carried  through,  it  would  have  resulted  in  the  payment  by 
Bateman  of  Calvert  k  Co.'s  debt.  Bateman  clearly  contracted  to  take 
upon  himself  the  liability  to  perform  Calvert  k  Co.'s  engagement, — 
to  answer  for  their  debt  or  default.  All  Bateman  was  to  get  for  that 
was  3  per  cent.     It  is  true  he  was  to  get  the  bill.     But  that  was  only 

5 art  of  the  machinery  by  which  the  contract  was  to  be  carried  out. 
'he  case  of  a  del  credere  agent  is  altogether  distinguishable,  and 
affords  a  good  illustration  of  the  present  case,  besides  the  authority 
of  Baron  Parke's  judgment  in  Coutourier  v.  Hastie,  8  Exch.  40,  that 
this  case  is  within  the  Statute  of  Frauds. 
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*6461       *Bylbs.  J.,  ooDCurred. 

-'       Keating,  J.,  was  sitting  in  the  Court  of  Criminal  Appeal. 

Bule  ab8olute.(a) 

(a)  To  enter  the  verdiot  for  the  defendanty  on  the  ground  that  the  eontraet  ihonld  ha?t 
been  in  writing  to  latiify  the  Statute  of  Frauds :  leaTe  being  reserTed  to  the  pluntiff  to  boti 
for  a  new  trial,  on  the  ground  that  the  Terdict  waa  againit  eridenee  on  the  third  itrae^  ificr 
the  appeal  againf  t  tbia  Judgment  ihould  have  been  diapoaed  of. 


XKD  OF  XASTEB  TEBM. 
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IN  THE  EXCHEQUER  CHAMBER.  [*546 

EASTER  VACATION,  18«4. 


BROWNLOW  and   Others  v.  THE  METROPOLITAN  BOARD 

OF  WORKS  and  AIRD.    May  12. 

Held,— AiBrmiBg  the  jndgmeiit  of  the  covrt  helow,  13  C.  B.  N.  8.  768, — that  the  metropolitan 
board  of  worka  hare  no  power  under  the  135th  section  of  the  Metropolis  Local  Management 
Aft,  18  A  19  Viet.  e.  120,  to  erect  any  works  on  the  bed  or  soil  of  the  Thames,  without  first 
obtaining  the  consent  of  the  Admiraltj,  pursuant  to  the  27th  section  of  the  Main  Drainage  Act, 
21  k  22  Vict  e.  104,  and  of  the  conservators  of  the  river,  pursuant  to  s.  28 :  and  that  conse- 
qocntly  they  were  liable  to  an  action  at  the  suit  of  the  owner  of  a  vessel  which  sustained  dam- 
sge  from  gronnding  upon  a  pile  negligently  placed  on  the  foreshore  by  a  contractor  employed 
by  them. 

This  was  an  appeal  against  a  decision  of  the  Court  of  Common  . 
Pleas. 
The  following  are  the  facts  as  agreed  on  between  the  parties : — 

1.  The  plaintiff  were  the  owners  of  a  screw  steamer  named  the 
Zebra,  of  the  burthen  of  426  tons,  which  vessel,  on  the  SOth  of 
Deoember,  1860,  was  proceeding,  under  charge  of  a  pilot,  with  a  cargo 
on  board,  down  the  river  Thames,  on  a  voyage  to  Malta,  Corfu,  and 
other  ports  in  the  Mediterranean. 

2.  In  the  course  of  her  passage  down,  the  vessel,  in  attempting  to 
pass  to  the  southward  of  a  tier  of  vessels  moored  in  the  said  river, 
ran  against  a  buoy,  and  the  steering  apparatus  of  the  Zebra  was 
thereby  disabled,  whereby  she  became  unmanageable;  and  she  in 
consequence  ran  on  shore,  taking  the  ground  forward. 

3.  After  the  vessel  had  so  run  on  shore,  she  swung  round  with 
the  tide,  and  it  was  discovered  that  she  was  making  water ;  and  upon 
examination,  upon  the  tide  falling,  it  was  found  that  certain  piles 
which  formed  part  of  certain  works  constructed  by  the  defendants, 
the  metropolitan  board  of  works,  by  their  contractor,  the  defendant 
Aird,  and  which  works  were  so  constructed  upon  the  bed  of  the  river 
Thames  below  low- water  mark,  had  run  into  and  through  the  vessel's 
bottom.  If  the  said  piles  had  not  been  there,  *the  ship  would  r«g^iy 
at  the  fall  of  the  tide  have  grounded  on  the  mud  in  the  bed  of    '- 

the  river,  and  floated  again  on  the  rise  of  the  tide,  without  receiving 
any  injury. 

4.  if'or  the  damage  thus  occasioned  to  the  plaintiflTs  vessel  this 
action  was  brought 

6.  The  works  of  which  the  said  pile  formed  part  were  commenced 
by  the  defendants  after  the  28th  of  March,  1860 :  and  the  nature  of 
these  appeared  by  the  contract  of  that  date  between  the  metropolitan 
board  of  works  and  the  defendant  Aird,  pursuant  to  which  the  same 
were  executed.  [A  copy  of  the  contract  accompanied  and  was  to  be 
taken  as  part  of  the  case.] 

6.  The  existing  sewer  mentioned  in  the  contract  is  the  "Earl 
Sewer,"  being  one  of  the  sewers  mentioned  in  Schedule  D.  of  the 
Metropolis  Local  Management  Act,  18  &  19  Vict  c.  120,-  and  is  by 
the  135th  section  of  that  act  vested  in  the  metropolitan  board  of 
works. 
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7.  Before  tbe  works  of  the  defendants  above  referred  to,  the  Earl 
Sewer  discharged  itself  into  the  Thames,  at  high-water,  and  upon 
the  bed  or  shore  of  the  river  when  tbe  tide  bad  fallen. 

8.  The  ultimate  object  of  the  defendants'  works,  was,  to  discharge 
the  surplus  water  from  the  Earl  Sewer  into  tbe  river  at  low-water: 
but,  until  the  completion  of  the  main  drainage  system,  it  was  intended 
to  serve  to  discbarge  tbe  sewerage  from  tbe  Earl  Sewer  into  the  river 
below  low-water  mark. 

9.  Tbe  works  were  designed  and  executed  in  accordance  with  tbe 
contract. 

10.  There  are  other  outlets  of  sewers  running  into  tbe  Thames 
similar  to  the  outlet  of  tbe  Earl  Sewer. 

11.  Previously  to  tbe  commencement  of  tbe  said  works,  tbe  said 
works  had  not  been  approved  of  by  the  Lord  High  Admiral  or  the 
commissioners  for  executing  tbe  office  of  Lord  Iligb  Admiral;  nor 
have  such  works  been  so  approved  of  at  all. 

^"AQ-i  12*  ^  great  deal  of  evidence  was  given  on  both  *sides  not 
^  material  to  the  questions  before  tbe  court  of  appeal;  and, 
among  other  evidence,  it  was  proved  that  the  defendants'  works  did 
interfere  with  tbe  navigation  of  tbe  river. 

IS.  The  learned  judge  left  tbe  following  questions  to  tbe  jury : — 

First,  **  Was  tbe  pilot  guilty  of  want  of  ordinary  skill  or  want  of 
ordinary  prudence  or  care  in  doing  what  be  did  ? 

Secondly,  *'  Did  tbe  works  of  tbe  defendant  interfere  with  tbe  navi- 
gation of  the  river  Thames  ? 

Thirdly,  "  Were  the  piles  cut  oflF  level  with  tbe  shore  ? 

Fourthly,  '*  Was  there  any  neglect  of  duty  on  tbe  part  of  tbe 
defendants,  in  not  giving  notice,  by  a  barge(a)  or  flag,  of  tbe  exist- 
ence of  tbe  works  ? 

Fifthly,  "  Were  the  leading  piles  driven  in  above  or  below  low- 
water  mark,  with  reference  to  the  plans  submitted  to  the  conservators 
of  the  Thames  ?" 

14.  To  these  questions  tbe  jury  returned  tbe  following  answers: — 
First,  **  The  pilot  was  not  guilty  of  any  want  of  skill  or  care. 
Secondly,  ''The  works  did  interfere  with  tbe  navigation. 
Thirdly,  ''The  piles  projected  from  tbe  shore  at  one  end. 
Fourthly,  ''Precautions  ought  to  have  been  taken;  but  the  jury 

are  unable  to  say  by  whom. 

Fifthly,  "  Three  of  tbe  leading  piles  were  above  low-water  mark, 
that  is,  nearer  tbe  shore  than  tbe  line  of  low- water  mark  given  by 
the  Admiralty,  and  one  pile  below  low-water  mark." 

15.  Upon  these  answers,  the  learned  judge  directed  a  verdict  to  be 
entered  for  tbe  plaintiff,  reserving  leave  to  the  defendants  to  move  to 
enter  it  for  them  upon  both  or  either  of  tbe  counts  in  tbe  declaration. 
^5491       ^^'  ^°  Michaelmas  Term,  1861,  tbe  metropolitan  *board 

-I  and  tbe  defendant  Aird  respectively  moved  tbe  court  in  pursu- 
ance of  the  leave  reserved.(6)    Bules  nisi  were  granted,  and  after- 

(a)  Bttoj. 

(6)  The  grounds  itated  in  the  nile  obtained  by  tbe  board  were  u  follows  : — "  1.  That  the 
defendanU  were  a  public  bodj  acting  gratnitously,  and  exercised  due  care  and  skill  in  and 
about  the  works  complained  of:  2.  That  the  act  or  acts  complained  of  were  the  act  or  acts  of 
the  contractor  employed  by  the  defendants  :  3.  That  the  defendants  were  justified  in  doing  tbe 
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wards  discharged  by  the  rule  now  appealed  against;  the  plaintifTa 
consenting  that  the  verdict  should  be  entered  for  the  defendants  on 
the  second  count.  See  the  report,  13  C.  B.  N.  S.  768  (E.  C.  L.  R. 
vol.  106). 

The  question  for  the  opinion  of  the  court  of  appeal  was,  whether 
the  said  rules  nisi  respectively  ought  to  have  been  aischarged  or  ought 
to  have  been  made  absolute. 

The  case  was  argued  in  the  Exchequer  Chamber  before  Bramwell, 
B.,  Channell,  B.,  Blackburn,  J.,  Mellor,  J.,  Pigott,  B.,  and  Shee,  J. 

*The  Attorney- Oeneral  (with  whom  were  Denman,  Q.  C,  and  r»c5A 
Raymond),  for  the  board  of  works.(a) — The  principal  points  ^ 
argued  in  the  court  below  were,  that  no  wrongful  works  were  author- 
ize by  the  board  to  be  erected,  and  that  no  wrong  was  done.  The 
court  thought  that  the  works  were  unauthorized,  the  consent  of  the 
Admiralty  not  having  been  obtained,  and  that  the  defendants  were 
gailty  of  the  wrong  charged.  The  decision  here  will  turn  mainly 
upon  the  construction  of  some  sections  of  the  Metropolis  Local  Ma- 
nagement Act,  18  &  19  Vict.  c.  120,  and  of  the  Main  Drainage  Act, 
21  k  22  Vict  c.  104 :  and  upon  these  two  questions  will  arise, — first, 
whether  the  first  act  authorized  the  board  to  construct  sewer  works 
on  the  bed  or  foreshore  of  the  Thames, — ^secondly,  whether  the  second 
act  required  the  consent  of  the  Admiralty  to  be  obtained  as  a  condi- 
tion precedent,  in  the  absence  of  which  the  works  would  be  ultrsi 
vires.  The  first  point  was  not  decided  in  the  court  below,  though 
Erie,  C.  J.,  intimated  an  opinion  in  the  negative.  The  decision  turned 
upon  the  second  point.  On  the  part  of  the  appellants,  it  will  be  sub- 
mitted,— first,  that  the  board  had  power  under  the  18  &  19  Yict.  c. 
120,  to  do  the  works  in  question, — secondly,  that  this  power  is  not 
affected  to  their  disadvantage  by  any  of  the  provisions  of  the  21  k  22 
Vict.  c.  104, — ^thirdly,  that  the  board,  as  a  corporation  created  for 
public  purposes  and  dealing  with  public  funds,  could  not  be  made 
responsible  personally,  and  could  not  do  anything  to  charge  those 
funds.  [Bramwbll,  B. — This  last  point  was  not  taken  either  at  the 
trial  or  upon  the  argument  in  the  court  below.] 

*1.  The  18  &  19  Vict.  c.  120  recites  that  "  it  is  expedient  r^gg^ 
that  provision  should  be  made  for  the  better  local  management  ■- 
of  the  metropolis  in  respect  of  the  sewerage  and  drainage,"  &c.    The 
earlier  sections  assign  certain  functions  to  vestries  and  district  boards, 

ieU  eompUined  of  under  the  Metropolis  Local  Management  Aot  (18  k  19  Viot  o.  120),  and  the 
ViiB  Drainage  Aet  (21  k  22  Vict  c.  104),  or  one  of  them :  4.  That  the  injury  complained  of 
did  not  reaaU  from  the  alleged  Improper  acts  of  the  defendant!." 

Aird'i  mle  waa,  to  enter  a  Terdiet  for  him,  or  a  noniait,  or  for  a  new  trial,  on  the  groond 
that  the  worka  were  lawfal  under  the  aeti  of  parliament,  for  the  reaaoni  relied  upon  by  the 
other  defendantf ,  and  itated  in  the  rule  obtained  by  them, — with  liberty  to  the  defendant  Aird 
to  contend  that  the  findings  of  the  Jury  on  the  third  and  fifth  queitioni  left  to  them,  if  mate- 
rial, were  againit  the  weight  of  evidence ;  or  why  the  verdict  againit  Aird  on  the  lecond  count 
of  the  declaration  ihould  not  be  let  aiide,  and  instead  thereof  a  Tcrdict  be  entered  for  him,  or 
anew  trial  had,  on  the  grounds, — first,  that  there  was  no  such  negligence  as  alleged, — secondly, 
that,  if  there  was,  it  was  not  the  cause  of  the  accident,  and  that  the  defendant  Aird  was  not 
Rsponsible,  being  merely  a  serrant  of  the  other  defendants,  and  acting  under  and  in  aocord- 
ttee  with  their  instructions, — thirdly,  that  the  yerdict  was  against  CTidence. 

(a)  The  only  point  marked  for  argument  on  the  part  of  the  board  was, — "  That  the  act  or 
sets  complained  of  were  justified  by  the  Metropolis  Local  Management  Ac^  1856«  and  the  Main 
Drainage  Act,  or  one  of  them." 
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Testing  in  them  tbe  parish  sewerd,  and  the  main  sewers  of  the  me- 
tropolis in  the  general  board,  whose  powers  with  respect  to  them  are 
defined  and  regulated  by  the  185th  and  some  subsequent  sections. 
The  135th  section  empowers  the  board  to  **  make  such  sewers  and 
works  as  they  may  think  necessary  for  preventing  all  or  any  part  of  tbe 
sewerage  within  the  metropolis  from  flowing  or  passing  into  the  river 
Thames  in  or  near  tbe  metropolis,"  and  ''to  make  such  other  sewers 
and  works  and  such  diversions  or  alterations  of  any  existing  sewers 
or  works  vested  in  them  under  this  act,  as  they  may  from  time  to 
time  think  necessary  for  the  effectual  sewerage  and  drainage  of  the 
metropolis,"  and  from  time  to  time  to  repair  and  maintain  the  sewers 
so  vested  in  them :  and  then  it  goes  on  to  provide  that,  "for  the  par* 
poses  aforesaid,  such  board  shall  have  full  power  and  authority  to 
carry  any  such  sewers  or  works  through,  across,  or  under  any  turn- 
pike-road, or  any  street,  or  place  laid  out  as  or  intended  for  a  street, 
as  well  beyond  as  within  the  limits  of  the  metropolis,  or  through  or 
under  any  cellar  or  vault  under  the  carriage-way  or  pavement  of  any 
street,  and  into,  through,  or  under  any  lands  whatsoever  within  or  be- 
yond the  said  limits,  making  compensation  for  any  damage  done 
thereby,"  &o.  It  is  material  to  observe  that  all  the  sewers,  and  all 
the  duties,  powers,  and  authorities  of  the  metropolitan  commissioners 
of  sewers  with  regard  thereto,  are  vested  in  the  metropolitan  board  of 
works,  and  all  the  powers  of  the  former  board  have  ceased :  as.  145- 
*5521  ^^^'  ^^^  151st  section  contains  an  incorporation  of  *the  volun- 
-'  tary  clauses  of  the  Lands  Clauses  Consolidation  Act,  1845,  8 
&  9  Vict.  c.  18,  the  interpretation  clause  (s.  8)  of  which  declares  that 
the  word  "  lands"  shall  extend  to  messuages,  lands,  tenements,  and 
hereditaments  of  any  tenure.  It  is  impossible,  therefore,  successfully 
to  contend  that  the  general  words  of  s.  185  are  not  sufficient  to 
embrace  works  on  the  foreshore  of  tbe  Thames.  The  last  Sewers 
Act,  11  k  12  Vict.  c.  112,  s.  147,  the  general  object  of  which  was  to 
prevent  the  discharge  of  offensive  matter  into  the  Thames  at  high- 
water,  contains  a  similar  interpretation  clause.  In  giving  his  judg- 
ment, Erie,  C.  J.,  upon  this  part  of  the  case,  says, — 18  C.  B.  N.  S. 
786  (E.  C.  L.  R.  vol.  106),— "If  it  were  necessary,  I  should  come  to 
the  conclusion  that  the  legislature  did  not  intend  to  give  power  to  the 
metropolitan  board  to  carry  their  works  into  the.  river  Thames  so  as 
in  any  degree  to  obstruct  tbe  free  navigation  thereof.  It  is  not  neces- 
sary, however,  for  the  judgment  I  am  about  to  pronounce  that  I  should 
offer  any  opinion  upon  that ;  but  I  cannot  help  observing  that  tbe 
legislature,  having  m  s.  185  specified  several  places  through,  across, 
or  under  which  the  board  may  carry  their  works,  have  cautiously 
abstained  from  mentioning  tbe  bed  or  soil  of  the  river."  That>  it  is 
submitted,  is  not  a  legitimate  mode  of  interpreting  general  words  used 
in  an  act  of  parliament.  [Blackburn,  J. — The  Chief  Justice  is  deal- 
ing with  the  interference  with  the  public  navigation.]  The  earliest 
general  sewers  act,  28  H.  3,  c.  6,  gives  the  form  of  the  commission, 
and  s.  8  empowered  the  commissioners  to  repair  all  sea-walls,  sewers, 
&c.  The  7th  section  empowered  them  to  make  orders,  &c. :  and  s.  9 
enacted  that  ''the  same  laws,  ordinances,  and  decrees  to  be  made  and 
ordained  by  the  said  commissioners  or  any  six  of  them,  by  authority 
of  the  said  commission,  should  bind  as  well  the  lands,  tenements,  and 
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'hereditaments  of  the  King  our  sovereign  lord,  as  all  and  every  r»KKq 
other  person  and  persons,  and  their  heirs,  for  such  their  in-   ^ 
terest  as  they  should  fortune  to  have  or  might  have  in  any  lands, 
tenements,  or  hereditaments,  or  other  casual  profit,  advantage,  or  com* 
modity  whatsoever  they  be,  whereunto  the  said  laws,  ordinances,  and 
decrees  should  in  any  wise  extend,  according  to  the  true  purport, 
meaning,  and  intent  of  the  same  laws."     In  Callis  on  Sewers,  p.  99,  is 
an  order  in  council  touching  the  extent  of  the  authority  of  the  oom- 
missioners ;  and  in  the  case  of  the  vills  of  Newton  and  Tyd,  Styles 
192,  their  powers  are  defined.     The  statute  of  H.  8  is  explained  and 
amended  by  the  8  Jac.  1,  c.  14,  the  2d  section  of  which  enacted  "that  the 
walls,  ditches,  banks,  gutters,  sewers,  gates,  cawseys,  bridges,  streams, 
and  watercourses  within  the  limits  of  two  miles  of  and  from  the  city 
of  London,  which  waters  have  their  course  and  fall  into  the  river  of 
Thames,  shall  from  henceforth  be  to  all  intents,  constructions,  and 
purposes,  as  fully  subject  to  the  commissioners  of  sewers,  and  to  all 
the  statutes  made  for  sewers,  and  to  all  penalties  in  the  same  statutes 
and  in  every  of  them  contained,  as  if  the  same  places  near  to  the  said 
city  of  London  had  been  particularly  named  m  the  said  statute  of 
sewers,  or  that  therein  the  water  had  ebbed  and  flowed,  and  therein 
free  passage  with  boats  and  barges  to  the  sea  had  been  heretofore 
used;  anything  in  the  said  statutes  or  elsewhere  to  the  contrary  in 
any  wise  notwithstanding."     The  47  G.  S,  c.  7  (local  and  personal),  em- 
powered the  commissioners  to  deepen,  widen,  and  alter  the  then  exist- 
ing sewers,  and  to  make  new  ones,  &c.     Further  powers  for  the  same 
purpose  were  given  by  the  10  &  11  Vict.  c.  Ixx,  s.  8:  and  the  inter- 
pretation clause,  s.  86,  declared  that  the  word  "  person"  or  "  persons" 
should  be  deemed  to  include  "  the  Queen's  most  excellent  Majesty,  a 
body  politic,  *corporate,  or  collegiate,  corporations  aggregate   r«K54 
or  sole,"  &c. ;  and  that  *^  lands  and  tenements"  should  include  '- 
"all  lands,  gardens,  nursery -grounds,  buildings,  and  every  species  of 
hereditaments,  corporeal  or  incorporeal,  and  whether  freehold  or  of 
any  other  tenure."     The  86th  section  enacted  that  "nothing  in  that  act 
contained  should  extend  or  be  construed  to  extend  to  invalidate  or 
interfere  with  the  rights,  powers,  and  authorities  of  Her  Majesty,  or 
the  commissioners  of  woods  and  forests,  or  to  the  taking  away,  abridg- 
ing, or  impeaching  in  any  manner  whatsoever  the  jurisdiction  of  the 
High  Court  of  Admiralty."     And  s.  87  was  a  saving  of  the  rights  of 
the  mayor  and  corporation  of  London.    Then  came  the  11  &  12  Vict, 
c.  112,  which  consolidated  all  the  powers  and  authorities  of  the  com- 
niissioners  of  sewers,  except  as  to  the  city  of  London.    The  1st  section 
enipowered  the  Crown  to  issue  one  commission  of  sewers  within  cer- 
tain limits,  and  provided  that  "  no  place  or  part  comprised  within  such 
limits  should  be  exempt  from  the  jurisdiction  of  the  commissioners 
V  reason  of  the  same  being  extra-parochial,  or  being  beyond  the  ebb 
or  flow  of  the  tide,  or  by  reason  of  any  other  exemption  or  supposed 
exenoption  from  the  general  law  of  sewers  previously  to  the  passing 
of  that  act."     The  87th  section  enacted  that  all  sewers,  drains,  &c., 
within  the  limits  of  the  commission,  should  be  "  subject  to  the  survey, 
order,  and  control  of  the  commissioners,  according  to  the  provisions 
&Qd  subject  to  the  regulations  and  restrictions  of  the  act :  and  s.  88 
empowered  the  commissioners  to  repair  all  sewers  vested  in  them, 
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and  from  time  to  time  to  construct  new  ones,  &c.  When  we  find  the 
legislature  putting  an  end  to  the  old  commissions,  and  vesting  in 
the  metropolitan  board  of  works  all  the  property  and  all  tbe  powers 
and  authorities  which  the  old  commissioners  possessed,  by  an  act 
«^^^1   *^^^^^  professes  to  have  been  framed  for  the  better  management 

^  of  the  metropolis  in  respect  of  drainage,  it  is  but  reasonable 
to  give  to  the  large  words  of  the  135th  section  at  least  as  extensive  a 
signification  as  those  of  the  old  statutes  received.  It  is  obvious  that 
the  powers  of  the  new  body  were  not  intended  to  be  less  than  those 
before  exercised  by  the  old  one.  [Blackburn,  J. — Do  any  of  the 
earlier  acts  ffive  the  commissioners  power  permanently  to  interfere 
with  the  navigation  of  the  Thames,  or  contain  any  clause  authorizing 
them  to  do  anything  which  might  permanently  interfere  with  public 
rights  of  way  either  on  water  or  upon  land  7]  Not  in  terms.  The 
words  in  all  of  them  are  general.  No  permanent  obstruction  of  the 
navigation  was  intended  here. 

2.  Then,  do  the  provisions  of  the  Main  Drainaige  Act,  21  k  22 
Vict.  c.  104,  in  any  way  abridge  or  curtail  the  powers  of  the  board? 
The  fallacy  of  the  argument  and  of  the  judgment  in  the  court  below 
lies  in  the  assumption  that  the  21  &  22  Vict.  c.  104,  was  to  guide 
the  construction  of  the  Metropolis  Local  Management  Act.  The 
words  of  the  27th  section  of  the  statute,  upon  which  that  argument 
was  founded,  are, — **No  works  upon  the  bed  or  shores  of  the  river 
Thames  below  high- water  mark  which  may  interfere  with  the  naviga- 
tion of  that  river  shall  at  any  time  be  commenced  or  executed  under 
the  provisions  of  this  act,  without  the  same  having  been  previously 
approved  of  by  the  Lord  High  Admiral,  or  the  commissioners  for 
executing  the  office  of  Lord  High  Admiral,  such  approval  to  be  from 
time  to  time  specified(a)  in  writing  under  the  hand  of  the  secretary  to 
the  admiralty."  The  last  clause,  s.  S3,  which  declares  that  "  the  said 
act  of  the  18  &  19  of  Her  Majesty  and  this  act  shall  be  read  together 
as  one  act,"  means  that  the  two  acts  are  to  be  read  as  if  all  the  clauses 
*5561   ^^  ^^^  ^^  ^^°  'contained  in  one  act. — not  that,  by  reason 

-'  of  the  provisions  in  the  second  act,  those  of  the  first  act  are 
to  receive  a  non-natural  construction.  The  words  in  s.  27,  ''the  pro- 
visions of  this  act,"  do  not  mean  "the  provisions  of  this  act  and  of 
the  18  &  19  Vict.  c.  120."  The  works  referred  to  in  the  second  act 
have  no  reference  to  the  general  works  authorized  to  be  executed 
under  the  earlier  act ;  but  merely  to  those  authorized  by  s.  2,  which 
enacts  that  **  the  metropolitan  board  of  works, /or  the  purposes  of  this 
act,  may  construct  any  work  through,  along,  over,  or  under  the  bed 
and  soil  and  banks  and  shores  of  the  river  Thames,  making  compen- 
sation to  all  persons  having  any  interest  in  any  wharfs,  jetties,  or 
other  property  damaged  by  such  works,  as  provided  by  the  said  act 
of  the  18  &  19  Vict,  in  respect  of  property  injured  under  the  powers 
of  such  act."  As  to  this,  Willes,  J.,  in  the  court  below,  says, — p. 
790, — '*  The  proper  way  of  dealing  with  this  question,  is,  to  put  the 
two  acts,— 18  &  19  Vict.  c.  120,  and  21  &  22  Vict.  c.  104,— together, 
and  to  treat  the  136th  section  of  the  former  as  if  it  were  found  in  aa 
act  of  which  the  2d  section  of  the  latter  formed  one  of  the  sections. 
There  would  then  be  a  general  clause  giving  the  board  power  to  con- 

(a)  Signifled? 
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struct  their  works  in  all  places  witbin  the  limits  of  the  metropolis, 
aod  then  a  special  clause  dealing  with  works  to  be  done  in  the  bed  or 
r^il  of  the  river  Thames:  and,  of  coarse,  in  considering  what  are  the 
powers  conferred  upon  the  board  with  respect  to  works  to  be  done  in 
the  bed  of  the  river,  regard  must  be  had  to  the  special  clause  only  ; 
and  not  to  the  general  provision.    Now,  the  powers  conferred  by  the 
special  clause,  the  2d  section  of  the  21  &  22  Yict.  c.  104,  are  to  be 
exercised  only  subject  to  the  condition  contained  in  the  27th  section 
of  the  same  act,  viz.  that  they  shall  be  previously  approved  of  by  the 
Lord  High  Admiral  or  the  ^commissioners  of  the  admiralty.   r^K^n 
As  that  condition  was  not  complied  with  here,  it  stands  that  ^ 
the  board  of  works  have  placed  an  unauthorized  obstruction  in  a 
pablic  navigable  river,  which  is  a  public  nuisance,  and  consequently 
that  they  are  liable  to  the  plaintiffs  for  the  particular  damage  which 
they  were  proved  to  have  sustained  thereby."     It  is  submitted  that 
this  is  not  a  correct  mode  of  expounding  an  act  of  parliament.     If 
the  last  act  had  been  intended  to  control  the  general  powers  given  by 
the  135th  section  of  the  18  &  19  Yict.  c.  120,  the  legislature  would 
have  said  so  in  unequivocal  language.    The  preamble  and  all  the 
earlier  sections  of  the  20  &  21  Yict.  c.  104,  show  that  its  provisions 
were  intended  to  be  confined  to  the  works  contemplated  by  that  act, 
viz.  the  main  drainage  scheme.     The  powers  of  taking  land  under  s. 
3,  of  raising  and  securing  money  under  ss.  4,  6,  6,  7,  8,  of  appointing 
an  engineer  (by  the  treasury)  under  s.  9,  and  of  making  and  levying 
rates  under  ss.  10  and  11,  are  all  expressly  limited  to  "works  under 
this  act :"  and  it  is  to  these  works  only  that  the  consent  of  the  admi- 
ralty is  required.     A  separate  account  is  to  be  kept  at  the  Bank  of 
England  "  for  the  purposes  of  this  act."     All  these  provisions  show 
that  this  act  intended  to  deal  with  an  entirely  separate  thing  from  the 
former.    [Bramwell,  B. — Are  the  works  now  in  question  part  of  the 
main  drainage  scheme?]     The  case  states,  in  paragraph  8,  that  ^*  the 
ultimate  object  of  the  defendants'  works  was,  to  discharge  the  surplus 
water  from  the  Earl  Sewer  into  the  river  at  low-water :  but,  until  the 
completion  of  the  main-drainage  system,  it  was  intended  to  serve  to 
discharge  the  sewerar/e  from  the  Earl  Sewer  into  the  river  below  low- 
water  mark."     The  Thames  Conservancy  Act,  1857  (20  &  21  Yict.  c. 
cxivii.),  assumes  that  the  powers  here  claimed  were  vested  in  the  com- 
missioners of  sewers.     The  166th  ^section  enacts  that  *'  nothing  r*eeo 
in  this  act  contained  shall  extend  to  prejudice,  diminish,  alter,  ^ 
or  take  away  any  of  the  rights,  powers,  or  authorities  with  respect  to 
the  regulation  of  sewers  vested  in  the  commissioners  of  sewers  within 
the  limits  of  this  act,  or  in  any  person  under  or  by  virtue  of  any  act 
of  parliament,  or  to  render  any  person  liable  to  any  penalty  under 
this  act  for  allowing  ordinary  sewage  to  flow  into  the  river  Thames, 
but  all  such  rights,  powers,  and  authorities  vested  in  such  commis- 
sioners or  person  shall  be  as  good,  valid,  and  effectual  as  if  this  act 
had  not  been  passed."     And  s.  167  enacts  that  *' nothing  in  this  act 
contained  shall  extend  to  prejudice,  diminish,  alter,  or  take  away  any 
of  the  rights  or  powers  vested  in  the  metropolitan  board  of  works 
with  reference  to  the  construction  and  maintenance  of  sewers  and  any 
other  works  for  the  sewerage,  drainage,  or  improvem.ent  of  the  metro- 
poli. ."      [Bramwkll  B. — Is  there  any  provision  in  the  Metropolis 
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Local  Management  Act  or  in  the  Main  Drainage  Act  for  compensa- 
tion to  be  paid  where  rights  are  interfered  with  7]  The  225th  section 
of  the  former  act  provides  for  the  mode  of  settling  claims  for  compen- 
sation similar  to  that  contained  in  the  Lands  Clauses  Consolidation 
Act,  1846.  [Bramwbll,  B. — That  assumes  it,  but  does  not  answer  my 
inquiry.  Blackburn,  J. — The  135th  section  enables  the  board  to 
make  sewers,  and  gives  them  various  powers  to  carry  their  works 
through,  across,  or  under  any  turnpike-road,  &c. :  and  a.  157  imposes 
certain  regulations  as  to  breaking  up  turnpike- roads:  but  I  do  not 
find  either  in  this  act  or  in  the  Lands  Clauses  Consolidation  Act  any 
authority  even  temporarily  to  interfere  with  navigable  waters.]  The 
general  words  of  the  lS5tn  section,  it  is  submitted,  coupled  with  the 
whole  scheme  of  legislation  upon  this  subject,  abundantly  show  that 
the  board  have  the  power  they  have  here  assumed  to  exercise. 
*5591       *3.  Then,  are  the  board  liable  to  be  sued  in  this  manner? 

-I  This  action  is  brought  against  them  upon  the  assumption  that 
the  work  in  question  was  ultrS  vires ;  or,  in  other  words,  unlawful, 
unless  certain  consents  have  been  previously  obtained.  What  is  the 
constitution  of  the  board  ?  They  are  constituted  and  incorporated  by 
s.  43,  and  are  to  have  perpetual  succession  and  a  common  seal,  and 
are  empowered  to  take,  purchase,  and  hold  land  for  the  purposes  of 
the  act.  Their  duties  are  defined  by  various  sections ;  and  then  csomes 
the  135th  section,  which  vests  the  sewers  in  them,  and  gives  them 
very  large  powers  for  carrying  into  efifect  the  important  works  com- 
mitted to  their  charge.  The  144th  and  subsequent  sections  authorize 
them  to  incur  large  expenditure.  Section  170  enables  them  to  make 
assessments  to  meet  that  expenditure.  The  180th  and  following  sec- 
tions provide  for  existing  debts  and  liabilities,  &c.  The  general 
result  of  all  these  provisions  is,  that  they  are  a  public  body,  created 
for  public  purposes  by  a  public  act  of  parliament,  having  no  property 
except  that  which  is  vested  in  them  for  the  purposes  of  the  act;  and 
with  no  power  to  expend  the  moneys  to  be  raised  by  them  otherwise 
than  for  the  purposes  of  the  act.  In  Duncan  v,  Findlater,  6  Clark  k 
Fin.  894,  906,  where  it  was  sought  to  make  the  trustees  under  a  turn- 
pike-road act  responsible  for  an  injury  occasioned  by  the  negligence 
of  the  men  employed  in  making  or  repairing  the  road,  Lord  Cotten- 
ham,  C,  says :  ^*  Independently  of  the  authorities,  let  us  first  inquire 
what  are  the  merits  of  the  case  on  the  statute  under  which  these  trus- 
tees act.  The  learned  judge  (a)  said  'The  road- trustees,  in  forming  a 
road,  are  liable  for  any  injury  which  may  happen  to  passengers  in 
consequence  of  the  negligence  or  improper  conduct  of  labourers  or 
surveyors  or  other  persons  employed  by  the  trustees,  or  by  the  ofiS- 
^5601  '^^^^  ^^  ^^^  'trustees,  when  engaged  in  any  operation  performed 

-I  under  the  authority  of  the  trustees.'  If  tne  law  thus  laid  down 
to  the  jury  is  wrong,  the  verdict  which  has  been  given  in  consequence 
of  it  cannot  be  permitted  to  stand.  The  law  is  stated  to  be,  that  the 
road  fund  is  liable  for  the  misconduct  of  any  person  employed  by  the 
road  trustees.  This  direction  assjimes  that  the  act  done  was  an  act 
not  within  the  provisions  of  the  statute,  that  it  was  not  done  in  con- 
sequence of  those  provisions ;  for,  otherwise,  the  direction  would  be 
in  that  respect  improper,  since  whatever  is  done  under  the  authoritj 

(a)  Of  the  Coait  of  SeMion  in  Sootiand. 
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of  the  statute  gives  no  rigbt  of  action.     If  that  was  not  so,  the  result 
would  be  that  all  the  damages,  though  not  arising  from  any  act  done 
by  the  immediate  authority  of  the  road  trustees,  would  be  liable  to 
be  compensated  out  of  the  trust-fund, — a  proposition  which  certainly 
cannot  be  supported  by  the  law  which  regulates  the  liability  of  master 
and  servant.     It  is  impossible  to  suppose  that  the  framers  of  this  sta- 
tnte  contemplated  that  any  part  of  this  fund  would  be  appropriated 
for  the  purpose  of  affording  compensation  for  any  act  of  the  persons 
who  might  be  employed  under  the  authority  of  the  trustees.     If  the 
thing  done  is  within  the  statute,  it  is  clear  that  no  compensation  can 
be  afforded  for  any  damage  sustained  thereby,  except  so  far  as  the 
statute  itself  has   provided   for  it:   and  this  is  clear  on  the  legal 
presumption   that  the  act  creating  the  damage,   being  within   the 
statute,  must  be  a   lawful  act.     On   the  other  band,  if  the   thing 
done  is  not  within  the  statute,  either  from  the  party  doing  it  having 
exceeded   the  powers  conferred   on   him   by  the  statute,  or  from 
the  manner   in  which   he   has   thought  fit   to   perform   the  work, 
why  should  the  public  fund  be  liable  to  make  good  his  private 
error  or  misconduct?     Cases  may  possibly  be  supposed  in  -which 
the  funds  raised  by  a  statute  would  be  liable  for  acts  done  strictly  in 
'pursuance  of  the  directions  of  that  statute,  but  none  in  which   r^^ai 
such  funds  would  be  liable  for  acts  done  without  the  authority  ^ 
of  the  statute."    There  are  cases  where  public  bodies  trading  corpora- 
tions for  instance,  have  been  held  responsible  for  the  negligent  acts 
of  persons  employed  by  them :  but  these  have  no  application  to  a 
public  body  like  this.     [Blackburn,  J.,  referred  to  Whitehouse  v. 
Pellowes.  10  C.  B.  N.  S.  766  (E.  0.  L.  R.  vol.  100).    Mkllor,  J  ~ 
Duncan  v.  Findlater  contemplates  only  two  classes  of  cases.     White- 
house  v.  Fellowes  shows  a  third.]     In  Whitehouse  v.  Fellowes,  the 
commissioners  were  held  to  be  responsible,  on  the  ground  that  ihe 
work   was    negligently    and    unskilfully    done.     [Mellor,   J. — My 
Brother  Byles  explains  that  in  Hollidav  v.  The  Vestry  of  St.  Leonard, 
Shoreditcb,  11  C.  B.  N.  S.  192  (B.  C.  L.  E.  vol.  108).]   Here,  the  board 
are  exonerated  from  all  charge  of  negligence :  the  case,  therefore,  falls 
within  the  principle  of  Duncan  v.  Findlater,  and  steers  clear  of  the 
ground  upon  which  Whitehouse  v.  Fellowes  was  decided.     [Bram- 
WELL,  B. — If,  as  you  suggest,  this  was  ultri  vires,  the  board  perhaps 
would  not  be  bound  to  pay  Aird  for  what  he  did  under  his  contract.] 
A  deed  executed  by  a  railway  company  under  seal  in  respect  of  a 
matter  which  was  ultr4  vires,  was  held  by  the  Court  of  Queen's  Bench 
to  be  incapable  of  being  enforced :  Gage  v.  The  Newmarket  Railway 
Company,  18  Q.  B.  457  (E.  0.  L.  R.  vol.  114).     A  fortiori  the  funds 
of  the  rate-payers  cannot  be  affected  by  an  assumption  by  the  board 
of  works  of  a  power  which  they  do  not  possess.     [Bramwell,  B.— 
This  is  a  very  alarming  doctrine.    Suppose  a  particular  member  of 
the  board  authorized  a  thing  to  be  done  which  turned  out  to  be  ultrii 
vires,  would  he  not  be-  personally  liable?]     These  persons  have  no 
power  of  doing  either  right  or  wrong  except  under  the  statute:  and 
they  cannot  answer  in  damages  except  out  of  funds- which  are  ex- 
pressly devoted  by  parliament  exclusively  to  other  purposes. 

^Afellish,  Q.  C.  (with  whom  was  IT.  Lloyd),  for  the  defendant  r^-go 
Aird. — Assuming  that  the  consent  of  the  admiralty  was  neces-  ^ 
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gary,  it  was  not  necessary  to  the  validity  of  Aird's  contract  with  the 
board.  This  consent  coald  only  be  obtained  by  the  board  of  works. 
They  appeared  to  have  power  under  the  statute  to  do  what  they  pro- 
posed to  do;  and,  if  it  were  a  condition  precedent  to  the  work  being 
commenced,  that  the  consent  of  the  admiralty  should  be  obtained,  it 
was  an  implied  covenant  on  their  part  that  they  had  obtained  it;  and 
therefore  Aird  was  justified  in  supposing  that  the  work  might  law- 
fully be  done:  and  it  is  admitted  that  what  he  did  was  done  in  ac- 
cordance with  his  contract. 

Bovillf  Q.  C.  (with  whom  was  Lushf  Q.  C,  and  Sir  G.  Honyman\ 
contri,  was  stopped  by  the  court. 

Bramwell,  B. — We  are  all  of  opinion  that  the  judgment  of  the 
court  below  should  be  affirmed.  The  question  is,  whether  the  plain- 
tiff proved  the  first  count  of  his  declaration,  which  alleges  that  the 
defendants  wrongfully  placed  in  a  certain  navigable  river,  to  wit,  the 
Thames,  certain  piles,  and  wrongfully  kept  and  continued  them  there 
obstructing  the  navigation,  and  that  the  plaintifi'*s  ship,  whilst  law- 
fully navigating  the  river,  ran  and  struck  upon  the  piles,  and  was 
damaged.  That  the  defendants  did  in  fact  place  the  piles  there,  there 
is  no  doubt.  They  were  placed  there  by  Aird  by  virtue  of  a  contract 
made  between  him  and  the  board.  Therefore  it  is  plain  the  defend- 
ants did  the  act  complained  of.  The  question  then  arises,  whether 
this  was  a  wrongful  act.  The  first  matter  which  was  urged  by  the 
Attorney-General  on  behalf  of  the  board,  was,  that,  independently 
of  any  of  the  provisions  of  the  Metropolis  Local  Management  Act,  the 
*nB^1  ^^^^  ^^^  succeeded  to  all  the  rights,  duties,  *and  powers  as 
J  well  as  the  property  of  the  old  commissioners  of  sewers.  As- 
suming that  to  be  so,  we  are  all  clearly  of  opinion  that  the  old  com- 
missioners of  sewers  had,  as  incidental  to  their  rights  and  duties  as 
to  repairing  and  dealing  with  the  sewers  and  the  outlets  into  the 
Thames,  no  right  to  do  that  which  is  here  complained  of:  they  could 
have  no  right  to  do  that  which  would  be  an  indictable  nuisance. 
Therefore,  assuming  the  present  board  to  be  the  successors  of  the 
old  commissioners,  and  to  be  clothed  with  all  their  rights,  duties, 
powers,  and  privileges,  that  would  not  enable  them  to  do,  or  justify 
them  in  having  done,  the  act  here  charged.  The  Attorney-Genenil 
next  relied  upon  the  particular  powers  given  to  the  board  by  the 
135th  section  of  the  Metropolis  Local  Management  Act,  18  k  19 
Vict.  c.  120,  which  he  urged  was  neither  rectified  or  abridged  by 
the  subsequent  act,  the  Main  Drainage  Act,  21  &  22  Vict.  c.  104. 
We  are,  however,  of  opinion  that  the  lS5th  section  of  the  Metropolis 
Local  Management  Act  did  not  give  the  board  the  power  here  claimed 
to  be  exercised  by  them.  The  words  are  remarkable.  It  is  to  be 
observed  that  the  river  Thames  is  mentioned  in  one  part  of  the 
clause.  The  river,  therefore,  was  present  to  the  minds  of  the  l^sla- 
ture  when  enacting  this  section.  The  words  of  the  section,  to  which 
it  is  necessary  to  refer,  after  vesting  in  the  board  the  main  sewers 
before  vested  in  the  commissioners  of  sewers  and  the  materials 
thereof,  and  all  rights  of  way  and  passage  used  and  enjoyed  by  such 
commissioners  over  and  to  such  sewers,  works,  and  things,  and  all 
other  rights  concerning  or  incident  to  such  sewers,  works,  and  things, 
proceeds  to  enact  that ''  such  board  shall  make  such  sewers  and  works 
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as  tbey  may  think  necessary  for  preventing  all  or  any  part  of  the 
sewage  within  the  metropolis  from  flowing  or  passing  into  the  r^rf^A 
*riyer  Thames  in  or  near  the  metropolis,"  &c.,  and  shall  also  '- 
make  all  such  other  sewers  and  works,  and  such  diversions  or  altera- 
tions of  any  existing  sewers  or  works  vested  in  them  under  this  act 
as  they  may  from  time  to  time  think  necessary,  &c. ;  ''and  for  the 
parposes  aforesaid  such  board  shall  have  full  power  and  authority  to 
carry  any  such  sewers  or  works  through,  across,  or  under  any  turn- 
pike-road, or  any  street  or  place  laid  out  as  or  intended  for  a  street, 
as  well  beyond  as  within  the  limits  of  the  metropolis,  or  through  or 
under  any  cellar  or  vault  under  the  carriage-way  or  pavement  of  any 
street."  &c.     Now,  that  would  go  very  far  to  show,  if  it  stood  alone, 
that  the  board  were  empowered  to  do  that  which  would  be  a  nuisance 
in  a  public  way,  without  qualification  or  restriction  of  any  kind. 
Then  come  the  other  words  upon  which  the  Attorney-General  relied,— 
"and  into,  through,  or  under  any  lands  whcUsoever  within  or  beyond 
the  said  limits,  making  compensation  for  any  damage  done  thereby 
as  hereinafter  provided,"  &c.    I  refrain  from  going  into  the  argument 
urged  for  the  purpose  of  showing  that  "  lands"  here  must  be  read 
according  to  the  meaning  given  to  it  in  the  interpretation  clause  of 
the  Lands  Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  18,  s.  8,  to 
which  we  do  not  assent,  because  it  seems  to  us  to  be  manifest  that  the 
incorporation  of  the  provisions  of  that  act  by  s.  161  have  no  relation 
to  this  clause.    But  it  appears  to  us  that  the  word  '*  lands,"  taken  in 
conjanction  with  the  words  with  which  it  is  associated,  must  mean 
private  lands  for  the  taking  or  using  of  which  compensation  may  be 
made  as  thereinafter  provided.    Now,  it  is  a  remarkable  thing,  that 
what  would  otherwise  be  an  unqualified  and  unrestricted  power  of 
committing  a  nuisance  by  virtue  of  those  general  words,  is  modified 
and  restricted  by  the  157th  section,  which  shows,  that,  so  far   r^e/ifr 
^frorn  the  lS5th  section  conPerring  any  general  right  to  com-  ^ 
mita  nuisance  in  a  public  highway,  the  right  to  interfere  with  it  is 
to  be  exercised  only  under  the  restrictions  contained  in  that  section. 
Taking  all  these  considerations  together,  it  would  certainly  be  a  very 
singular  thing,  the  Thames  not  being  named  in  s.  135  as  a  place 
under  which  the  board  may  carry  a  sewer,  and  express  provision 
being  made  for  restricting  their  power  of  interfering  with  public 
rights  of  way  when  they  carry  them  under  turnpike-roads, — it  would 
be  a  very  singular  thing  indeed  if  this  gave  them  (as  it  is  contended 
it  did)  unlimited  and  unqualified  power  to  do  that  which  would  be  a 
public  nuisance  in  the  Thames :  and  we  have  come  to  the  conclusion 
that  it  does  not  do  so.     We  are  therefore  of  opinion,  that,  if  these 
works  had  been  done  under  the  first  act  of  parliament,  18  &  19  Vict, 
c.  120,  still  they  would  be  done  wrongfully,  that  is,  without  authority, 
and  consequently  the  allegation  in  the  first  count  of  the  declaration 
would  be  made  out. 

That  being  so,  we  need  say  but  little  about  the  Main  Drainage  Act, 
21  k  22  Vict.  c.  10^.  Whether  it  would  be  right  to  say  that  the 
powers  conferred  by  the  18  &  19  Vict.  c.  120  are  controlled  or  modi- 
fied by  the  provision  in  the  27th  section  of  the  21  &  22  Yict.  c.  104, 
that  no  works  on  the  bed  or  shores  of  the  river  Thames  below  high- 
^ater  mark  which  may  interfere  with  the  navigation  of  that  river 
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shall  at  any  time  be  commenced  or  executed  under  tbe  provisions  of 
that  act,  without  the  previous  approval  of  the  admiralty,  it  is  unneces- 
sary  for  us  to  determine;  because,  being  of  opinion  that  it  cannot  law- 
fully be  done  under  the  first  act,  and  it  being  conceded  that  it  cannot 
be  done  under  the  second  without  the  prescribed  consent,  it  follows 
that  (no  consent  having  been  obtained)  it  cannot  lawfully  be  done  at 
^traa-t  ftll*  We  are  therefore  of  *opinion  that  the  allegation  in  the 
^  declaration  that  these  piles  were  wrongfully  plac^  and  driven 
into  the  bed  or  soil  of  the  river,  is  made  out, — subject  to  the  rentain- 
iug  point,  as  to  which  Mr.  Mellish  and  the  Attorney-General  are 
opposed  to  each  other.  And  upon  that  we  are  of  opinion  that  the  de- 
fendants are  liable,  on  this  short  ground,  without  going  through  a 
long  series  of  authorities  which  perhaps  it  is  not  very  easy  in  an  off 
hand  wav  to  reconcile  with  each  other,  viz.  that  the  thing  done  was 
within  the  general  scope  of  the  authority  of  the  metropolitan  board 
of  works;  but  it  was  done  irregularly.  The  way  to  illustrate  what 
we  mean  by  that  expression,  is  this, — Now  that  the  work  is  done,  it 
cannot  be  doubted  that  it  is  one  of  the  works  done  by  the  board  in 
furtherance  of  the  powers  confided  to  them,  and  that  it  is  vested  in 
them,  so  that,  if  any  one  committed  a  trespass  upon  it,  they  would 
have  a  right  to  sue  for  that  trespass.  But  there  was  an  irregularity 
in  the  mode  of  doing  it.  No  license  or  consent  of  the  admiralty  was 
obtained.  The  result  is,  that  any  person  who  is  injured  by  the  thing 
being  done  has  a  right  to  complain  of  it:  and,  though,  in  one  sense 
unlawful,  it  is  still  a  thing  done  within  the  general  scope  of  the  an- 
thority  of  the  board.  The  common  illustration  which  strikes  one  is, 
the  liability  of  a  master  for  the  negligent  driving  of  his  servant.  As 
between  him  and  his  servant,  the  master  may  say,  '*  I  did  not  anthonze 
you  to  drive  negligently:"  in  one  sense,  therefore,  the  servant  has 
been  negligent  without  his  master's  authority.  But,  as  against  a  party 
injured  by  the  servant's  negligent  driving,  the  servant  was  acting 
within  the  general  scope  of  his  authority,  and  therefore  his  master  is 
responsible. 

Upon  these  grounds,  therefore,  we  think  the  judgment  of  the  Court 
of  Common  Pleas  was  right,  and  must  be  affirmed. 

Judgment  affirmed. 


*^^^  ♦THE  SOUTHAMPTON  DOCK  COMPANY  v.  HILL. 
5^^  May  18. 

The  Soaihampton  Dock  Company  are  empowered  by  their  act  6  W.  4,  e.  xziz.»  a.  149,  to 
charge  for  the  landing  of  goods  in  their  dock,  the  several  lami  mentioned  in  tbe  tchcdvle 
thereto  annexed,  and  for  articles  not  therein  partienlariied,  sneh  rami  as  shall  be  equal  to  th* 
anms  affixed  on  goods,  Ao.,  **  of  a  similar  nature,  package,  Talne,  and  qaality,"  in  tbe  tehc- 
dule.  All  the  charges  mentioned  in  the  schedale  were  of  small  fixed  sums, — ^noae  being  >d 
valorem  except  the  charge  for  "scnlptared  marble"  and  "marble  slabs.**  At  the  end  was* 
note, — "  Goods  not  incladed  in  tbe  foregoing  schednles  to  be  charged  in  propoition  to  tba  rafen 
therein  specified,  according  to  siie  and  weight:" — 

Held,— affirming  the  judgment  of  the  oonrt  below,  14  C.  B.  N.  S.  248,— that  the  eonpaaj 
were  not  entitled  to  make  an  ad  valorem  charge  for  the  landing  of  goods  not  enumerated,  or  st 
all  approaching,  in  *'  nature,  value,  and  quality,"  to  any  of  those  enumerated  in  the  aebedale. 

This  was  an  appeal  from  a  decision  of  the  Court  of  Common  Pleas. 
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The  plain tiflfs  are  a  corporation  regulated  by  the  statute  6  W.  4,  c. 
xzix.,  intituled  "  An  act  for  making  and  maintaining  a  dock  or  docks 
at  Southampton." 

This  action  was  brought  for  the  recovery  of  charges  made  by  the 
plaintiffs  in  respect  of  the  services  hereafter  mentioned.  The  particu- 
lars of  the  plaintiffs'  demand  were  as  follows : — 

''For  the  import-rate,  comprising  the  landing,  wharfage,  housing  in 
strong  room,  opening  for  examination  by  the  officers  of  Her  Majesty's 
customs,  repacking  and  soldering,  warehouse-rent,  and  delivering,  and 
for  work  and  labour  performed  and  materials  found  by  the  plaintifi^ 
in  respect  of  two  cases  containing  jewellery  shipped  by  G.  Wollheim 
&  Co.  on  board  the  ship  Pera,  consigned  to  the  defendant,  and  landed 
in  the  plaintifi^'  docks  on  the  Slst  of  January,  1862,  upon  the  value 
as  declared  by  the  shippers  in  the  bill  of  lading  of  the  said  two  cases, 
as  under,  viz. 

"  W.  C.  No.  1  value  £4600 

"P.  B.  "2  "       2600 


£7200 


"Upon  70007.  at  the  customary  rate 

of  27.  78.  6(L  for  each  lOOOZ.  value     16  12  6 

Ditto  2001.    "  .0    79 

"For  a  tin  case  cut  and  re-soldered  .      0    10 


£17    1    S"" 


*The  cause  was  tried  before  Willes,  J.,  at  the  sittings  in  t^kqq 
London  after  Michaelmas  Term,  1862.  *- 

At  the  trial  it  appeared  in  evidence  that  two  articles  had  been  con- 
rfligned  to  the  defendant  by  the  Sultan  of  Egypt,  for  the  purpose  of 
their  being  exhibited  at  the  great  international  exhibition  m  London. 
One  of  these  articles  was  a  small  mirror,  something  less  than  a  foot 
square,  framed;  the  frame  of  which  was  of  silver,  and  was  set  with 
numerous  diamonds,  emeralds,  pearls,  and  other  precious  stones,  and 
was  ornamented  with  a  valuable  pendent  diamond  at  the  top.  This 
mirror  was  in  the  bill  of  lading  declared  to  be  of  the  value  of  4600/., 
and  was  in  fact  of  that  value  at  the  least.  The  other  article  was  a 
stereoscope  and  stand  likewise  ornamented  with  precious  stones,  similar 
to  the  mirror,  and  which  was  declared  in  the  bill  of  lading  to  be  of 
the  value  of  2600/.,  and  which  was  of  that  value  at  the  least. 

Each  of  the  articles  was  imported  by  the  defendant  into  the  plain- 
tiffs' dock  at  Southampton  in  a  separate  case  on  the  Slst  of  January, 
1862,  and  was  on  that  day  unshipped  from  the  Pera  and  landed  by  ifie 

i)laintiffs,  and  on  the  same  day,  m  the  usual  course  of  business,  was 
oaded  on  a  truck  and  removed  from  the  quay  to  the  sight  or  exami- 
nation floor,  and  deposited  by  the  plaintifis  in  the  cage  used  by  them 
for  warehousing  precious  articles  until  examined  by  the  officers  of 
Her  Majesty's  customs,  Oft  until  delivery,  and  warehoused  there  until 
the  following  day. 

It  was  necessary  that  the  cases  and  their  contents  should  be  ex* 
amineil  by  the  officers  of  Her  Majesty's  customs. 
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On  tbe  following  day,  at  tbe  request  of  the  defendant,  both  cases 
were  trucked  out  of  tbe  cage,  unpacked,  and  prepared  by  tbe  plaintiffs 
to  be  opened  and  examined  by  tbe  officers  of  Her  Majesty's  customs. 
Jit^aq-t  One  *of  the  cases  was  opened  by  the  plaintiffs  and  examined 
-'  by  those  officers,  who  were  assisted  in  such  examination  by 
the  plaintiffs'  servants:  and,  aflber  such  examination,  tbe  case  was 
soldered  up  again  by  the  plaintiffs.  The  officers  did  not  require  the 
other  case  to  be  opened. 

Both  cases  were  then  repacked  by  the  plaintiff,  at  the  request  of 
the  defendant,  and  delivered  to  and  taken  away  by  the  defendant 

The  plaintiffs'  charge  in  respect  of  these  services  is  the  sum  of  17t 
Is.  Srf.,  being  at  the  rate  of  2Z.  75.  6rf.  for  each  lOOOZ.  of  value,  and  7*. 
dd.  on  the  odd  200^.  in  value,  and  Is.  for  resoldering  one  case. 

It  was  admitted  at  the  trial,  on  the  part  of  the  defendant,  for  the 
purpose  of  this  action  only,  that,  if  the  plaintifis  were  entitled  to 
charge  an  ad  valorem  rate  for  the  above  services,  without  relation  to 
the  provisions  of  the  company's  act,  the  sum  sought  to  be  recovered 
would  be  a  fair  and  reasonable  ad  valorem  charge. 

The  plaintiffs  did  not  contend  that  the  defendant  had  made  any 
agreement,  express  or  implied,  with  reference  to  the  services  charg^ 
for  in  this  action  to  pay  at  the  ad  valorem  rate  for  tbe  services  charged 
for  in  this  action. 

The  defence  was,  the  plaintiffs  had  no  right  to  charge  such  ad 
valorem  rate;  and  that  the  sum  of  40^.  (which  had  been  paid  into 
court)  was  sufficient  to  cover  all  the  plaintiffs  were  entitled  to  charge, 
if  they  were  not  entitled  to  charge  such  ad  valorem  rate ;  and  it  was 
admitted  by  the  plaintiffs  that  such  sum  was  sufficient,  unless  the 
plaintiffs  were  entitled  to  charge  at  the  ad  valorem  rate. 

The  jury,  under  the  direction  of  the  learned  judge,  found  a  verdict 
for  the  plaintiffs  for  15Z.  Is.  Sd.,  being  the  amount  of  the  plaintifis' 

"i^oTOI  ^^^^S^^)  ^^^  ^^^  ^^^  ^^  *40s.  paid  into  court;  leave  being 
-'  reserv^  to  the  defendant  to  move  to  enter  a  nonsuit  or  verdict 
for  him  on  the  ground  that  the  plaintiffs  were  not  entitled  to  charge 
the  ad  valorem  rate,  without  reference  to  the  rate  stated.  A  rule  nisi 
was  accordingly  obtained,  which  was  aflerwards  made  absolute:  see 
the  report,  14  C.  B.  N.  S.  243. 

Lush,  Q.  0.  (with  whom  was  Bayford),  for  the  appellanta — ^The 
Southampton  Dock  Act,  6  W.  4,  o.  xxix.,  after  reciting  the  48  G.  8,  a 
21,  and  6  Q.  8,  c.  168,  for  improving  the  port  of  Southampton,  and 
the  London  and  Southampton  Bailway  Act,  4  &  5  W.  4,  c.  Ixxxviii., 
incorporates  the  Southampton  Dock  Company.  The  121st  section 
declares  that  the  docks  shall  be  deemed  part  of  the  port  of  South* 
ampton :  and  s.  149,  which  authorizes  the  levying  of  tolls  or  rates  on 
goods  landed  or  shipped  in  or  from  the  docks,  enacts  that  "  the  said 
company  shall  or  may  take  or  receive  for  every  article  of  goods,  wares, 
or  merchandise  whatsoever,  whether  subject  to  any  duties  of  customs 
and  excise,  both  or  either,  or  not,  which  shall  be  landed  or  deposited 
within  or  shipped  from  the  said  dock  premises,  such  rates,  rents,  or 
sums,  not  exceeding  the  several  rates,  rents,  or  sums  specified  and  set 
forth  in  the  schedules  C.  and  D.  hereunto  annexed  (so  far  as  such 
goods,  wares,  and  merchandise  are  particularized  in  such  schedules), 
for  or  in  respect  of  wharfage,  shipping,  unshipping,  landing,  or  re- 
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landing,  loadiDg,  bousiDg,  unhousing,  weighing,  and  delivering  every 
8Qch  article,  as  the  said  company  or  the  directors  thereof  shall  from 
time  to  time  appoint ;  and  that  the  said  company  shall  or  may  take 
or  receive /or  every  article  of  goods,  wares,  or  merchandise  not  parti ju- 
lamed  and  set  forth  in  the  said  schedules  C,  and  D,,  which  shall  be 
landed  or  deposited  within  or  shipped  from  the  said  dock  premises,  for 
and  on  the  ^accounts  aforesaid,  stmh  rate,  rent,  or  sum  as  shall  r^^^-f 
he  eqtial  to  the  rate,  rent,  or  sum  rated  or  affixed  on  goods,  wares,    ^ 
and  merchandise  of  a  similar  nature,  package,  value,  and  quality  in  and 
by  the  said  schedules  0.  and  D. :  and  the  said  directors  shall  from  time 
to  time  make  or  caase  to  be  made  a  table  of  the  rates,  rents,  and  sums 
charged  by  the  said  company,  and  such  table  sh*all  be  printed  and 
open  to  inspection  in  the  several  offices  of  the  said  company,  and 
copies  be  delivered,  free  of  expense,  to  any  person  or  persons  having 
occasion  for  and  requiring  the  same."     The  import  schedule  C.  con- 
tained amongst  others  the  following  iteifis, — ''  Amethysts  or  agates : 
case  or  package,  Is.  6d"     "Bullion:  cask  or  case,  l^.  6d.;  small 
package,    1«.;  package   not  exceeding  6/.   value,  6c?."    Furniture: 
very  large  package,  4s,  6d. ;  ordinary  package,  3s, ;  middling  package, 
is, ;  intermediate  package,  l5. ;  small  package,  6(^."    Glass :  cask  or 
chest,  Is.  6d, ;  case  or  box,  1«."  *' Marble:  sculptured  works  of  art,  and 
slabs,  according  to  size  and  value,''^     "Pianofortes:  each,  is,  6rf." 
"Pictures:  bale  or  case,  is,  6d,;  middling  bale  or  case,  85.;  small  bale 
or  case,  Is.  QcL ;  extra-sized  bales  or  cases  to  be  charged  according  to 
dimensions  and  contents."     "  Porcelain :  case.  Is,  6d, ;  small  case  or 
box,  1«."     "Prints:  engravings:  large  case,  Is,  6d,;  middling  case, 
Is.;  small  case,  6<2."     The  effect  of  the  judgment  in  the  court  below 
is,  that,  for  any  article  which  was  never  before  brought  into  the  port 
of  Southampton,  unless  it  is  in  the  schedule,  or  can  be  assimilated  to 
something  that  is  there,  the  company  can  make  no  charge  at  all  for 
landing.     That,  it  is  submitted,  is  not  the  fiiir  construction  of  the  act. 
The  schedule  gives  the  maximum  charge  for  the  articles  mentioned 
therein :  but  neither  that  nor  the  149th  section  excludes  the  com- 
pany's common-law  right  to  impose  a  reasonable  charge  for  things  not 
foand  there.     *The  case  finds,  that,  if  the  company  are  so  r«5'T2 
entitled,  the  charge  in  question  was  a  reasonable  one.     This  is  ^ 
not  like  the  case  of  a  grant  of  a  toll  from  the  Crown,  which  must  be 
immemorial  and  certain :  it  is  a  compensation  paid  to  the  company  in 
consideration  of  the  large  expense  they  have  incurred  in  providing 
convenient  docks  and  wharves  for  the  use  of  the  public.     They 
wanted  no  enabling  clause  to  warrant  them  in  charging  a  reasonable 
rate  for  landing,  shipping,  and  warehousing.     The  schedule  affixes  a 
maximum  charge.     [Blackburn,  J. — Is  not  the  making  and  publish- 
ing a  scale  or  schedule  of  rates  a  condition  7]     Suppose  the  company 
are  required  to  land  a  lion,  or  a  tiger,  or  a  hippopotamus,  or  any 
other  large  and  dangerous  animal, — how  are  they  to  be  compensated  ? 
[Blackburn,  J. — The  words  are  "  on  Roods,  wares,  and  merchandise 
of  a  similar  nature,  package,  value,  and  quality."     Is  not  this  article 
the  most  like  a  valuable  picture, — a  Raphael,  for  instance?]     There 
is  nothing  in  the  schedule  to  which  it  can  be  compared  in  nature, 
value,  or  quality.     It  never  could  have  been  intended  that  the  com- 
pany should  have  nothing  for  the  enormous  risk  they  would  incur 
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from  the  carelessDess  or  dishonesty  of  servants  on  such  an  extraor- 
dinary occasion  as  thia  [Blackburn,  J. — The  charge  for  "bullion" 
is  extremely  small,  and  the  risk  nmst  be  large.(a)  Diamonds  are  not 
mentioned  in  the  schedule:  neither  are  pearls:  bat  these  would  prr> 
bably  rank  with  amethysts  and  agates,  the  rough  article  of  commerce, 
which  have  not  yet  acquired  any  great  value.(i)  Tf  the  articles  in 
*57S1   4^^^^^^  ^^  ^®  compared  *to  anything  contained  in  the  scbe- 

^  dule,  it  more  nearly  approaches  "  sculptured  works  of  art," 
which  are  chargeable  according  to  size  and  value.  [Blackburn,  J.~ 
That  means,  works  of  art  sculptured  in  marhU.']  This  could  scarcely 
be  classed  with  ''  glass."  Pictures  are  not  liable  to  risk  of  breakage 
or  any  serious  inj&ry  in  the  landing;  and  the  charge  is  left  open 
where  they  are  extra-sized.  [Mellor,  J. — In  that  case,  they  are  to 
be  charged  according  to  *' dimensions  and  contents,"  not  ad  valorem. 
Bramwsll,  B. — The  framer  of  the  act  evidently  thought  that  every 
possible  article  of  import  Vould  be  in  the  schedule,  or  similar  in 
nature,  package,  value,  and  quality  to  something  therein.  Shbe,  J.— 
Is  there  any  clause  which  speaks  of  charging  by  agreement?]  Sec* 
tion  151  does.(c)  [Blackburn,  J. — That  relates  to  warehousing.]  It 
shows  at  all  events,  that,  where  there  is  any  extra  trouble,  the  com- 
pany were  not  intended  to  be  limited  by  the  sums  mentioned  in  the 
schedule.  The  contention  on  the  other  side  must  be  that  the  company 
are  ousted  of  their  common-law-right.  There  is  nothing  in  the  statute 
to  warrant  that. 
♦5741       Montague  Smith,  Q.  0.  (with  whom  was  H,  James),  for  the 

-'  respondent. — The  company's  charges  for  landing,  shipping, 
and  warehousing  goods  are  in  terms  limited  to  those  mentioned  in 
the  schedules,  and  to  like  charges  for  goods,  wares,  and  merchan- 
dise of  a  similar  nature,  package,  value,  and  quality.  At  the  end  of 
schedule  D.  is  the  following  note,  which  applies  .equally  to  both 
schedules, — ^'N.  B.  Ooods  not  included  in  the  foregoing  schedules,  to 
be  charged  in  proportion  to  the  rates  therein  specified,  according  to 
size  and  weight."     [He  was  stopped  by  the  court.] 

Bramwell,  B. — Erie,  C.  J.,  delivered  the  judgment  of  the  conrt 
below  upon  a  ground  on  which  we  propose  to  give  ours,  viz.  that  the 
149th  section  of  the  act  incorporating  this  company  makes  provision 
for  the  rates,  rents,  or  suras  which  the  company  may  take  in  respect 
of  all  articles  of  merchandise  which  shall  be  landed  or  deposited 
within  or  shipped  from  the  docks.  Various  articles  are  particularized 
in  the  schedules  for  which  certain  rates  are  to  be  taken;  and  it  seems 
to  have  been  assumed,  that,  in  respect  of  all  other  articles  which  may 
be  landed  or  shipped,  the  charge  will  be  ascertained  by  their  being 

(a)  It  was  stated  to  be  the  practice  to  hand  over  ballion  at  once  to  the  agent,  so  that  little 
or  no  risk  was  incnrred  by  the  company  in  respect  of  it. 

(6)  Diamonds  and  mbies  in  packages  (in  the  rough)  are  constantly  landed  at  Sontbamptoa, 
from  Ceylon  and  other  places  in  the  east.    The  trade  in  pearls  from  that  place  is  also  larga^ 

(c)  Which  enacts  that  "it  shall  be  lawful  for  the  said  company,  and  they  are  hereby  aniho- 
riscd,  to  lery,  receive,  and  take,  for  and  in  respect  of  warehousing  any  goods,  wares,  and 
merchandise  which  shall  be  landed  or  deposited  within  or  shipped  from  the  said  dock  premise** 
and  for  and  in  respect  of  coopering,  sampling,  painting,  marking,  and  other  work  to  be  per- 
formed and  materials  to  be  supplied  in  respect  of  such  goods,  wares,  and  merchandise^  sneh 
rates,  rents,  and  sums  of  money  as  may  be  from  time  to  time  agreed  upon  between  the  owncif 
or  consignees  of  the  said  goods,  wares,  and  merchandise,  and  the  said  company." 
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goods  of*^' a  similar  nature,  package,  value,  and  quality"  with  those 
that  are  enamerated.  If  the  149th  section  and  the  schedule  had  stood 
alone,  it  must,  we  think,  be  taken  to  have  provided  for  the  charge  to 
be  made  in  respect  of  every  conceivable  article.  But  this  view  is 
most  strongly  confirmed  by  the  N.  B.  at  the  end  of  schedule  D., 
which  says  that  goods  not  included  in  the  foregoing  schedules  are  to 
be  charged  in  proportion  to  the  rates  therein  specified,  according  to 
size  and  weight.  It  seems  to  us,  therefore,  to  be  perfectly  manifest 
that  the  schedule  must  be  looked  at  to  see  what  rates  are  to  be 
charged.  Where  the  articles  are  particularized,  there  is  no  difficulty : 
where  they  are  not,  the  charge  is  to  *be  regulated  by  their  r#^»TK 
similarity  to  nature,  package,  value,  and  quality  to  some  ^ 
article  the  charge  for  which  is  defined.  It  is  not  for  us  to  say  in  this 
case  what  the  articles  in  question  most  resemble :  but  there  are  several 
which  might  be  referred  to.  The  schedule  is  certainly  very  loose : 
for,  from  the  head  ** Curiositied,"  we  are  referred  to  "Presents,"  and 
from  that  to  "  Baggage,"  the  charge  for  which  ranges  between  6rf. 
and  2«.  per  package.  There  is  also  a  head  "Furniture:"  and  others 
might  be  referred  to.  How  is  it  possible  to  say  that  the  articles  now 
in  question  are  not  similar  in  ^' value"  to  some  of  those  named? 
Cases  of  difficulty,  no  doubt,  may  be  suggested.  It  has  been  asked 
how  are  lions,  tigers,  and  hippopotamuses  to  be  charged :  the  two 
former  perhaps  might  be  classed  with  "horses,"  which  are  charged 
12«.  6d.  each  ;  and  the  thing  in  the  schedule  which  the  most  resembles 
the  latter  probably  is  "a  cow,"  for  which  the  charge  is  IO5.  It  may 
also  be  observed  that  the  only  case  in  which  an  ad  valorem  rate  is 
charged,  is  the  case  of  "sculptured  marble"  or  "marble  slabs."  There 
is  no  ground  for  saying  that  these  things  bear  any  resemblance  to 
those.  That  being  so,  it  seems  to  us  that  there  is  nothing  in  the 
schedule  to  justify  an  ad  valorem  charge:  and  s.  149  does  suppose  it 
provides  for  everything  either  actually  or  by  reference.  Consequently, 
inasmuch  as  there  is  no  charge  in  the  schedule  which  would  not  be 
overtopped  by  the  sum  which  the  defendant  has  paid  into  court,  the 
judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


576  REGULA  OENERALIS.    T.  T.  1864. 


♦676]  *REGULA  GENERALIS. 

TRINITY  TERM,  1664. 

Sheriffs^  Fees. 

IT  IS  OBDEBED,  that,  from  and  after  the  last  day  of  this  present 
Trinity  Term,  the  following  fees  may  be  taken  by  the  sherifiTs,  under- 
sherifis,  deputy-sherifTs,  sheriffs'  agents,  bailiffs,  and  others  the  officers 
or  ministers  of  sheriffs  in  England  and  Wales,  pursuant  to  the  statute 
of  1st  Victoria,  chapter  55,  intituled  ''An  Act  for  regulating  the  fees 
payable  to  sheriff  upon  the  execution  of  civil  process :" — 

£   g.  d. 
By  sheriff  for  attending  in  court  on  the  trial  of  every 
common  jury  cause  or  issue,  from  the  party  who  entered 

the  same  for  trial,  the  sum  of 0  10    6 

For  attending  in  court  on  the  trial  of  every  cause  or 
issue  tried  by  a  special  jury  summoned  by  precept  under 
the  108th  section  of  the  Common  Law  Procedure  Act, 
1852,  from  the  party  at  whose  instance  the  same  was  so 

tried,  the  sum  of 110 

A.  E.  CocKBURK,  6.  Brahwell, 

W.  Erlb,  W.  F.  Channbll, 

Fred.  Pollock,  Colin  Blackbubk, 

Samuel  Martin,  J.  S.  Willss, 

Charles  Crompton,  J.  B.  Btles. 


CASES 

ARGUED  AND  DETERMINED 


COURT  OF  COMMON  PLEAS, 


iKrinitij  (Berm, 


n  9EM 


TWENTY-SEVENTH  TEAR  OF  THE  REIQN  OF  VICTORIA.    1864. 


The  Jadges  who  usually  sat  in  bauco  in  this  term,  were, — 

ErLE,  C.  J.,  WiLLBS,  J., 

Williams,  J.,  Btles,  J. 


MEMORANDUM. 

In  the  course  of  this  Term,  Lord  Chief  Justice  Cockburn  intimated 
that  he  had  received  a  memorial  from  the  Serjeants  not  having  patents 
of  precedence,  praying  that  they  might  be  permitted  to  take  their 
seats  within  the  Bar  during  the  sittings  of  the  Court  of  Queen's  Bench 
in  banc.  Looking  at  the  rank  and  position  of  those  learned  persons, 
and  to  the  fact  that  in  the  Common  Pleas  and  Exchequer  and  in  the 
Court  of  Chancery  they  were  at  all  times  so  accommodated,  and  in 
that  court  also  out  of  Term,  he  added  that  their  Lordships  thought  the 
application  a  reasonable  one,  and  had  great  pleasure  in  acceding  to  it. 


♦ALVAREZ  DE  LA  ROSA  v.  PRIETO.    May  22.    [*578 

1.  The  Medical  Aofc,  31  A  32  Viet  o.  90,  ■.  82,  wliioh  prohibits  an  nnragistored  practitioner 
from  recoTering  for  advice,  aUendanoe,  or  medieinea  lupplied,  ii  not  confined  to  caaes  in  which 
the  paCimc  \a  sued. 

3.  Though  an  nniegiatered  aaiiitant  may  sue  a  registered  practitioner  for  aalary,  an  nnregin- 
teied  practioner  cannot  ene  a  registered  practitioner  for  medicines  supplied  to  or  attendance 
Bpon  the  patients  of  the  latUr  at  his  request 

3.  Where  medteine  or  attendance  is  sapplied  by  an  vnregistered  praetitioner  to  a  patient, 
uder  a  gnarantee  for  payment  given  by  a  third  person,  the  statute  will  afford  a  defence  either 
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to  tbe  prineipal  debtor  or  to  the  aaretj ;  for,  the  patient  doei  not  the  lesa  require  proteetioB 
became  tbe  paymaster  ii  a  tbird  perion. 

4.  A  medical  officer  of  a  Pemrian  resiel  of  war  lying  in  tbe  Tbames  engaged  tbe  pUiotif^ 
an  unregistered  practitioner,  to  attend  tbe  crew  and  troops  (partly  on  board  the  vessel  sad 
partly  on  shore)  during  bis  temporary  absence.  In  an  action  against  tbe  PeruTian  oSeer  for 
tbe  services  thus  rendered : — Held,  that  tbe  92d  section  of  tbe  Medical  Act  precluded  the 
plaintiff  from  reooreringi — for,  by  wbatcTer  law  tbe  contract  was  to  be  interpreted,  tbe  rc»«/y 
mnst  be  governed  by  tbe  lex  fori. 

This  was  an  action  For  money  payable  by  the  defendant  to  the 
plaintiff  for  work  and  labour  done  and  performed  by  the  plaintiff  for 
the  defendant,  at  his  request,  and  for  money  found  to  be  due  from  the 
defendant  to  the  plaintiff  on  an  account  stated  between  them. 

Pleas,  never  indebted,  and  payment. 

The  cause  was  tried  before  Byles,  J.,  at  the  sittings  in  London  after 
last  Michaelmas  Term.  The  facts  which  appeared  in  evidence  were 
as  follows : — In  October,  1862,  a  Peruvian  frigate  called  the  Arica, 
of  which  the  defendant  was  the  chief  medical  officer,  was  lying  in 
the  Thames,  off  Blackwall.  The  defendant,  being  desirous  of  taking 
a  trip  to  Paris,  procured  the  plaintiff,  who  is  a  Spanish  physician 
residing  and  practising  at  the  east  end  of  Loudon,  to  attend  his 
patients  (Peruvian  subjects)  during  his  (the  defendant's)  absence,  viz. 
from  the  17th  of  October,  1862,  until  the  17th  of  February,  186S,  for 
an  agreed  sum  (according  to  the  plaintiff's  evidence)  of  502.  per 
month.  The  defendant's  evidence  conflicted  with  this  statement.  The 
plaintiff  accordingly  attended  the  crew  and  troops  (about  200  in  all), 
some  on  board  the  Arica,  some  on  board  a  transport  anchored  near 
her,  and  others  at  different  houses  on  shore,  during  the  whole  four 
months.  And  this  action  was  brought  to  recover  the  amount  of  the 
*5791  ^^^ip^^^^^d  remuneration,  less  151.  which  had  been  paid  od 
-'  account. 

It  being  conceded  that  the  plaintiff  was  not  registered  as  a  medical 
practitioner  under  the  Medical  Act,  21  &  22  Vict.  c.  90,(a)  it  was 
objected  on  the  part  of  the  defendant  that  he  was  not  entitled  to 
recover  for  his  attendance  and  advice*  the  32d  section  expressly  enact- 
ing, that,  "  after  the  1st  of  January,  1859,  no  person  shall  be  entitled 
to  recover  any  charge  in  any  court  of  law  for  any  medical  or  surgical 
advice,  atteudance,  or  for  the  performance  of  any  operation,  or  for  any 
medicine  which  he  shall  have  both  prescribed  and  supplied,  unless  he 
shall  prove  upon  the  trial  that  he  is  registered  under  this  act." 

For  the  defendant  it  was  submitted  that  the  prohibition  in  the 
statute  was  confined  to  the  case  of  an  unregistered  practitioner  suing 
a  patient  for  attendance  or  medicines,  and  did  not  extend  to  the  case 
of  a  contract  made  by  one  medical  man  with  another  to  attend  his 
patients  for  him, — still  less  where  the  attendance  was  by  a  foreign 
doctor  upon  the  subjects  of  a  foreign  government  on  board  a  foreign 
ship  of  war. 

The  learned  judge  declined  to  reserve  the  point,  unless  the  defend- 
ant's counsel  would  consent  to  be  content  with  the  judgment  of  tbe 
court  upon  it  And  he  left  it  to  the  jury,  upon  the  conflict  of  evi- 
dence, to  say  what  amount  of  remuneration  the  plaintiff*  was  enti- 
tled to. 

(a)  He  WM  a  SpaaiArd  ud  had  obtained  a  diploma  at  Montpelier,  bat  had  beea  praetiiiac 
aa  a  phyiioian  and  aurgeon  for  MTeral  jeara  in  thia  oountiy. 
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The  JQiy  returned  a  verdict  for  the  plaintiff  for  86Z.  in  addition  to 
the  15^.  paid  on  account. 

Oriffiis,  in  Hilary  Term  last,  obtained  a  rule  nisi  to  *enter  r^eo/) 
a  verdict  for  the  defendant,  or  a  nonsuit,  on  the  ground  that  ^ 
there  was  no  evidence  on  the  trial  that  the  plaintiff  was  registered 
under  the  Medical  Act,  and  that  the  plaintiff  was  not  entitled  to 
recover  without  such  proof. 

Montagu  Chambers,  Q.  C,  and  Beasley,  in  Easter  Term,  showed 
cause. — No  registration  under  the  Medical  Act  was  necessary  to 
entitle  the  plaintiff  to  sue  upon  this  contract.  This  is  not  an  action 
by  a  surgeon  or  apothecary  against  a  patient  for  attendance  and 
medicine:  it  is  an  action  by  one  medical  practitioner  against  another 
medical  practitioner,  to  recover  a  stipulatea  sum  contracted  to  be  paid 
by  the  latter  for  attendance  upon  his  patients  during  his  temporary 
absence.  It  is  clearly  not  a  case  within  the  mischief  of  the  statute. 
It  has  even  been  held  that  a  firm  consisting  of  two  persons  one  of 
whom  is  registered  as  a  sureeon  only  and  the  other  as  an  apothecary, 
may  join  in  suing  for  attendance  and  medicine  furnished  by  both  or 
either  in  both  capacities :  Turner  v.  Reynall,  14  C.  B.  N.  S.  328  (£. 
C.  L.  R.  vol.  108);  and  Erie,  C.  J.,  intimated  an  opinion  that  the 
action  might  be  maintained  even  if  one  member  of  the  firm  was  not 
registered  at  all.  There  is  no  more  difficulty  in  holding  this  action 
to  be  maintainable  than  in  holding  that  a  duly  registered  medical 
practitioner  may  recover  for  attendances  by  his  assistant.  [Erlb,  G. 
J.— That  argument  would  be  very  cogent  if  this  were  an  action  by 
Prieto  to  recover  from  his  patients  for  the  attendance  of  Dr.  De  la 
Rosa  upon  them  in.  his  place.]  This  is  virtually  an  appointment  of  a 
substitute  at  a  salary.  Besides,  this  was  not  a  contract  made  in  this 
country :  it  was  made  on  board  a  Peruvian  vessel  of  war,  and  there- 
fore the  same  as  if  made  in  Peru,  and  subject  as  to  its  interpretation 
to  the  laws  of  that  country.  Neither  of  the  contracting  r«coi 
•parties  was  a  British  subject.  [Btlbs,  J. — The  plaintiff  was  ^ 
not  a  Peruvian :  and  the  contract  was  to  be  performed  here.(a)] 
The  Medical  Act  does  not  apply  to  a  man  having  a  foreign  diploma : 
he  could  not  be  registered.  The  6th  section  of  the  22  Vict.  o.  21,  an 
act  to  ^mend  the  Medical  Act,  1858,  provides  that  "  nothing  in  the 
said  act  contained  shall  prevent  any  person  not  a  British  subject,  who 
shall  have  obtained  from  any  foreign  universitv  a  degree  or  diploma 
of  doctor  in  medicine,  and  who  shall  have  passed  the  regular  examina- 
tions entitling  him  to  practise  medicine  in  his  own  country,  from 
being  and  acting  as  the  resident  physician  or  medical  officer  of 
any  hospital  established  exclusively  for  the  relief  of  foreigners  in 
sickness."  This  man's  employment  may  fairly  come  within  that  sec- 
tion. He  was  a  Spaniard  who  had  duly  obtained  a  diploma  abroad. 
Suppose  a  Frenchman  found  in  this  country  a  man  whom  he  had 
attended  in  France,  might  he  not  sue  him  here  for  the  debt  thus 
contracted  ? 

OriffUs,  in  support  of  his  rule. — This  case  falls  clearly  within  the 
mischief  the  Medical  Adt  was  aimed  at.  It  never  was  intended  that 
ft  registered  practitioner  should  be  able  to  get  an  unqualified  person 

(a)  Sm  OrtU  «.  Lavj,  uifcd,  p.  78. 
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to  attend  his  patients  during  bis  absence.  The  statate  was  passed  for 
the  security  of  the  patient, — that  he  should  know  that  he  is  in  the 
hands  of  a  person  of  competent  skill  and  knowledge.  [Btlss,  J.— 
A  great  many  attendances,  in  the  case  of  a  medical  man  in  large 
practice,  must  be  given  by  assistants.]  In  that  case  the  assistant  i? 
acting  under  the  immediate  superintendence  and  control  of  his  princi- 
pal. The  mode  of  payment  is  nothing :  the  question  is,  whether  the 
services  sued  for  are  medical  services.  The  plaintiff  did  not  enter 
*5fi21  ^^^  ^service  of  the  defendant  in  the  capacity  of  an  assistant: 
^  but  he  contracted  as  his  substitute  to  give  his  services  as  a 
medical  practitioner  to  the  crew  and  troops  belonging  to  the  Arica, 
some  being  on  board  that  vessel,  some  on  board  another  ship,  and 
some  on  shore.  The  6th  section  of  the  22  Vict.  c.  21  goes  far  to  show 
that  such  attendance  as  this  is  within  the  former  act.  This  is  not 
like  the  case  of  a  foreign  surgeon  acting  on  board  a  foreign  ship.  The 
lex  fori  must  govern  the  procedure.  Our,  adv.  vuU. 

Bylbs,  J.,  now  delivered  the  judgment  of  the  court  :(o) — 

We  are  of  opinion  that  the  plaintiff,  being  an  unregistered  medical 
practitioner,  cannot  recover  for  medical  attendance  afforded  to  the 
patients  of  the  defendant  on  the  defendant's  credit 

It  was  contended  at  the  trial  that  the  act  of  parliament  21  k  22 
Vict.  c.  90,  ss.  81  and  82,  did  not  apply  to  contracts  between  medical 
men  themselves,  but  was  confined  to  cases  in  which  the  patients  are 
sued  for  medicines  or  medical  attendance. 

We  agree  that  the  act  has  no  application  in  the  case  of  an  unre- 
gistered assistant  suing  a  registered  practitioner  for  his  salary.  Bat, 
where  the  action  is  brought  either  against  the  patients  themselves,  or 
against  any  one  who  is  to  pay  for  medical  attendance  or  medicine 
prescribed  and  supplied  to  them,  we  think  the  statute  applies. 

Suppose  medicines  administered  by  an  unregistered  practitioner  to 
a  patient,  under  a  guarantee  for  payment  given  by  a  third  person, 
the  statute  would,  we  conceive,  be  a  defence  either  to  the  principal 
*^RV\  ^^^^^  ^^  *^  ^^^  surety.  Suppose  medicines  administered  to 
•J  the  poor  of  a  parish  or  union,  on  the  credit  of  overseers  of 
the  parish  or  guardians  of  the  union,  the  statute  would  in  like  man- 
ner be  a  defence ;  for  the  case  would  fall  both  within  the  words  and 
the  spirit  of  the  enactment.  The  patient  does  not  the  less  require 
protection,  because  the  paymaster  is  a  third  person. 

In  the  case  now  under  consideration,  the  defendant,  when  he  went 
abroad,  and  engaged  the  plaintiff  to  act  in  his  place,  agreeing  to  pay 
for  medical  attendance  afforded  by  the  plaintiff  during  his  absence, 
was  in  the  situation  of  an  ordinary  paymaster;  and  not  the  less  so 
because  he  happened  to  be  a  medical  man,  for,  the  patients  during  bis 
absence  had  no  benefit  from  his  skill  or  attendance. 

It  was  further  contended,  that,  the  ship  on  board  of  which  the  con- 
tract was  made  being  a  Peruvian  ship  of  war  lying  in  the  Thames, 
the  contract  was  not  governed  by  the  municipal  law  of  this  country, 
but  by  the  law  of  Peru.  For  many  purposes,  a  foreign  vessel  of  war, 
not  only  on  the  high  seas,  but  even  in  the  waters  or  ports  of  a 
friendly  state,  is  undoubtedly  considered  as  foreign  territory ;  and  in 

(a)  The  Jadgei  present  at  the  argnment  were,  Brie,  C.  J.,  Willee.  J.,  and  Bjles,  J. 
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Bome  cases  the  local  jurisdiction  may  be  excluded :  see  Wheaton's 
Elements  of  International  Law,  p.  189,  and  1  Kent's  Commentaries, 
p.  164,  n.  It  is  easy  to  perceive  that  questions  of  great  complexity 
and  difficulty  may  arise :  and,  if  this  contract  had  been  made  not  only 
on  board  the  vessel,  but  between  parties  who  were  on  both  sides  part 
of  the  crew,  and  if  it  had  been  a  contract  to  be  entirely  performed 
on  board  the  vessel,  and  if  the  question  had  arisen  otherwise  than  in 
the  form  of  an  action  in  an  English  court  requiring  certain  proof  to 
be  given  at  the  trial,  there  might  have  been  much  weight  in  the 
saggestion. 

Bat,  first,  the  contract  was  not  made  between  ^Peruvians  f^kqa 
only,  but  was  made  between  a  plaintiff  domiciled  in  England  ^ 
and  a  Peruvian, — the  plaintiff  being  by  the  laws  of  this  country  sub- 
ject to  a  personal  disqualification.  Secondly,  it  was  not  to  be  per- 
formed entirely  on  board  the  vessel,  but  partly  on  shore :  and,  gen- 
erally speaking,  a  contract  is  to  be  governed  by  the  law  of  the 
coantry  where  it  is  to  be  performed.  So  that  it  is  impossible  that 
the  Peruvian  law  should  entirely  govern  this  contract.  Thirdly,  the 
disqualification  of  the  plaintiff  to  sue  in  England  for  medical  attend- 
ance afforded  by  him  within  the  ambit  of  English  territory,  arises 
from  the  necessity  of  proving  his  registration  at  the  trial.  It  is  part 
of  the  lex  fori  of  the  country  where  the  remedy  is  sought:  and,  even 
in  cases  where  the  law  of  another  country  is  to  interpret  the  con- 
tract, yet  the  lex  fori  is  to  govern  the  remedy:  see  Huber  v.  Steiner, 
2  N.  C.  202,  2  Scott  804;  Doun  v.  Lipman,  6  Clark  &  Fin.  16,  17 ; 
Story's  (Conflict  of  Laws,  2d  edit.  840. 

The  rule  must  therefore  be  made  absolute  to  enter  a  nonsuit. 

Rule  absolute. 


ROBERT    LEADER,    Appellant;   DAVID    YELL,    Respondeat. 

Afay  81. 

Tb«  6th  section  of  the  Z  A  i  Viot  o.  61,  Smposei  penalties  npon  a  person  who  for  the  pur- 
pose of  obtaining  an  Excise  license  to  retail  beer,  prodaces  or  makes  use  of  a  oertiBoate  of 
"good  eharacter"  (as  required  by  the  2d  section  of  the  4  A  5  W.  4,  o.  85,)  knowing  the  same 
to  be  false : — Held,  that  the  mere  fact  of  the  part j  living  in  a  state  uf  concubinage  was  not 
taeh  an  absence  of  **  good  character"  as  to  Justify  a  conTietion  for  using  the  certificate  know- 
ing it  to  be  false,~dnbiUnte  Williams,  J. 

This  was  an  information  preferred  by  David  Yell,  of  Newton,  in 
the  Isle  of  Ely,  and  county  of  Cambridge,  labourer,  against  Robert 
Leader,  of  the  same  place,  blacksmith,  for  that  the  said  Robert 
Leader,  on  Friday,  the  9th  of  October,  1863,  at  the  parish  of  Long 
*Sutton,  in  the  parts  of  Holland,  and  county  of  Lincoln,  for  [■♦eg- 
the  purpose  of  obtaining  for  himself  a  license  to  retail  beer  or  *■ 
cider,  unlawfully,  did  make  use  of,  to  one  Samuel  Cooke,  of  Holbeach, 
in  the  said  parts  of  Holland,  an  officer  of  the  inland  revenue,  a  certain 
certificate  required  under  the  provisions  of  the  statute  in  that  behalf 
made  and  provided,  to  wit,  a  certificate  in  the  words  and  figures 
following,  that  is  to  say, — 

"  We,  the  undersigned,  being  inhabitants  of  the  parish  of  Newton, 
in  the  county  of  Cambridge,  and  respectively  rated  to  the  poor  at  not 
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less  than  67.  per  annum,  and  none  of  us  being  maltsters,  common  brew- 
ers, or  persons  licensed  to  sell  spirituous  liquors,  or  being  licensed  to 
sell  beer  or  cider  by  retail,  do  berebj  certify  that  Robert  Leader, 
dwelling  in  Newton,  in  the  said  parish,  is  a  person  of  good  character. 
Dated,  &c."     [Here  followed  the  names  and  residences  of  six  persons.^ 

*'  I  do  hereby  certify  that  the  above-named  applicant  is  the  rea 
resident  holder  and  occupier  of  the  said  house,  and  that  the  true  rent 
or  annual  value  at  which  such  house  with  the  premises  occupied 
therewith  is  rated  in  one  rating  to  the  poor-rates,  according  to  the  last 
sum  or  rate  made  and  allowed  in  such  parish  to  the  relief  of  the  poor, 
is  the  sum  of  IdZ. :  And  I  further  certify  that  all  the  above-mentioned 
persons  whose  names  are  subscribed  to  this  certificate  are  inhabitants 
of  the  parish  of  Newton,  rated  to  62.  to  the  relief  of  the  poor  of  the 
said  parish.    Dated,  &c.  "  Samuel  Shjplby, 

"  Overseer  of  the  said  parish.' 

The  said  Robert  Leader  then  and  there  well  knowing  one  or  more  of 
the  matters  certified  therein,  to  wit,  that  the  said  Robert  Leader  was 
a  person  of  good  character,  and  that  the  said  Robert  Leader,  as  the 
*'861  ^PP^^^°^  named  in  the  application  attached  to  the  *said  oertifi- 
-'  cate,  was  the  real  resident  holder  and  occupier  of  the  said  hoaae, 
and  the  true  rent  or  annual  value  at  which  such  bouse  with  the  pre- 
mises occupied  therewith  is  rated  in  one  rating  to  the  poor-rates  ac- 
cording to  the  last  sum  or  rate  made  and  allowed  in  such  parish  for 
the  relief  of  the  poor,  is  the  sum  of  1S2.,  to  be  false ;  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided." 

After  hearing  the  parties  and  the  evidence  adduced  by  them,  the 
justices  did  thereupon  dismiss  that  part  of  the  charge  against  the  said 
Robert  Leader  relating  to  his  unlawful  use  of  the  certificate  of  the 
rating  or  assessment  of  his  house  and  premises,  but  did  convict  him 
under  the  6th  section  of  the  8  &  4  Vict.  c.  61,  of  the  charge  of  having 
unlawfully  made  use  of  the  said  certificate  so  far  as  he  was  thereby 
certified  to  be  a  person  of  '*  good  character,"  he  the  said  Robert  Leader 
then  and  there  well  knowing  such  statement  to  be  false. 

The  said  Robert  Leader,  being  dissatisfied  with  the  said  determina- 
tion as  being  erroneous  in  point  of  law,  demanded  a  case,  which  was 
stated  as  follows : — 

It  was  proved  on  the  part  of  the  informant,  that  the  defendant  did 
make  use  of  the  above-mentioned  certificate  by  presenting  the  same  in 
person,  on  or  about  the  9th  of  October  last,  to  Samuel  Cooke,  the  officer 
of  excise  then  sitting  or  acting  officially  at  Long  Sutton ;  that  the 
defendant  had  been  previously  to  the  said  9th  of  October  cautioned  by 
Samuel  Shipley,  the  overseer  of  the  said  parish  of  Newton,  that  be 
(Shipley)  had  received  a  letter  from  Mr.  John  Barwise,  the  supervisor 
of  excise  for  the  same  district,  stating  that  he  (Mr.  Barwise)  had  re- 
ceived an  intimation  that  the  certificate  was  untrue  or  incorrect,  and 
was  objected  to ;  that,  notwithstanding  such  caution,  he  (the  defendant) 
*5871  ^^^  ^PP^y  ^^^  *^^  obtain  a  license  for  ^selling  beer  by  retail  on 
^  his  aforesaid  premises;  that  the  defendant  has  been  ever  since 
the  year  1854,  and  still  is,  living  in  open  concubinage  with  a  widow 
woman  named  Cox,  and  has  three  illegitimate  children  by  her,  all 
now  living  in  the  house  with  them,  and  that,  from  1854  to  1859,  he 
was  also  frequently  drunk;  that  the  defendant  has  been  several  tiroes 
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warned  by  two  successive  curates  of  the  parish  of  Newton  of  the  im- 
morality and  guilt  of  his  course  of  life,  and  desired  by  those  gentle- 
men to  reform  himself  and  marry  the  woman ;  that  one  of  those 
gentlemen,  on  being,  applied  to  by  the  defendant,  refused  to  receive 
the  children  in  question  at  the  defendant's  hands  into  the  church,  or 
otherwise  to  baptize  them,  in  consequence  of  the  defendant's  living 
with  and  refusing  to  marry  Cox :  and  it  was  further  stated  on  oath  by 
the  two  parties  who  had  lastly  so  signed  the  said  certificate  of  good 
character,  that  they  signed  the  same  without  in  fact  reading  the  certi- 
ficate or  otherwise  knowing  its  contents,  and  that,  if  they  bad  read  it, 
they  should  certainly,  both  knowing  the  defendant's  course  of  life  in 
the  matter  aforesaid,  have  refused  to  sign  the  same. 

It  was  thereupon  objected  by  the  defendant's  attorney  that  mere 
proof  of  immorality  in  a  man  did  not  constitute  him  not  to  be  ''a 
person  of  good  character,"  but  that  it  was  necessary  to  prove  him  to 
have  been  guilty,  and  convicted,  of  some  criminal  offence,  to  deprive 
him  of  that  quality. 

The  magistrates  thereupon  did  adjudge  and  determine  that  the  de- 
fendant was  not  a  peraon  of  good  character,  and  did  convict  him  of 
the  offence  of  having  unlawfully  used  the  aforesaid  certificate  of  his 
being  such  a  person,  he  well  knowing  the  same  to  be  false ;  and  did 
further  adjudge  and  determine  that  he  should  forfeit  and  pay  for  such 
offence  the  mitigated  penalty  or  sum  of  405.,  besides  costs,  and  should 
moreover  forfeit  the  license  so  obtained  as  aforesaid. 

*If  the  court  should  be  of  opinion  that  the  determination   r«goo 
on  the  above  point  was  correct,  then  the  conviction  was  to   ^ 
be  confirmed.     But,  if  the  court  should  be  of  a  contrary  opinion, 
then  the  conviction  was  to  be  quashed. 

Denman,  Q.  C,  for  the  appellant. — The  1st  section  of  the  4  &  5  W. 
4,  c.  85,  enacts  that  '*  it  shall  be  lawful  for  the  commissioners  of  excise, 
or  other  persons  duly  authorized,  to  grant  licenses  for  the  sale  of  beer, 
ale,  porter,  cider,  or  perry,  under  the  provisions  of  the  1  W.  4,  c.  64, 
to  any  person  applying  for  the  same,  but  that  such  license  shall  not 
authorize  the  person  obtaining  it  to  sell  beer  or  cider  to  be  drunk  or 
consumed  in  the  house  or  on  the  premises  specified  in  the  same  license, 
unless  the  same  be  granted  upon  the  certificate  hereinafter  required." 
The  2d  section  requires  every  person  applying  for  a  license  to  sell 
beer  or  cider  to  be  drunk  on  the  premises,  to  deposit,  with  the  com- 
missioners of  excise,  *'a  certificate  signed  by  six  persons  residing  in 
and  being  and  describing  themselves  to  be  inhabitants  of  such  parish, 
township,  or  place'*  [in  which  the  person  so  applying  intends  to  sell 
beer  or  cider  by  retail],  "and  respectively  rated  therein  to  the  poor 
at  not  less  than  62.,  or  occupving  a  house  therein  rated  to  the  poor  at 
not  less  than  62., — none  of  whom  shall  be  maltsters,  common  brewers, 
or  persons  licensed  to  sell  spirituous  liquors  or  beer  or  cider  by 
retail,  nor  owners  or  proprietors  of  any  house  or  houses  licensed  to 
sell  such  liquors  or  beer  or  cider  by  retail, — stating  that  the  person 
applying  for  the  license  is  of  good  character^  and  that  at  the  foot  of 
such  certificate  one  of  the  overseers  of  the  parish,  township,  or  place 
shall  certify  (if  the  fact  be  so)  that  such  six  persons  are  inhabitants 
respectively  rated  as  aforesaid."    And  s.  8  enacts,  that,  "if  any  person 
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Whereupon  the  magistrates  adjudged  and  determined  that  the  defend- 
ant was  not  a  person  of  good  character,  and  convicted  him  of  the 
offence  charged.  I  think  it  is  very  clear  that  magistrates  have  a  very 
wide  discretion  in  the  case  of  offences  over  which  they  have  a  summary 
jurisdiction :  and  I  do  not  in  the  smallest  degree  intend  to  interfere 
with  it.  But  I  take  the  point  I  have  stated  to  be  the  point  of  law 
^'QSl   ^P^'^  which  the  ^magistrates  seek  the  guidance  of  the  court 

^  I  can  find  nothing  in  the  case  to  impeach  this  man's  character, 
save  the  mere  fact  of  his  cohabiting  with  a  woman  without  the  cere- 
mony of  marriage.    I  find  no  suggestion  of  any  open  violation  of 
decency.    The  finding  of  the  fact  that  between  the  years  1854  and 
1869  the  appellant  was  frequently  drunk,  shows  that  there  has  been  a 
very  strict  inquisition  upon  this  man,  and  nothing  like  want  of 
sobriety  had  been  detected  since  1859.    Under  these  circumstances, 
six  of  the  appellant's  neighbours  certified  him  to  be  a  man  of  good 
character,  and  he  has  availed  himself  of  that  certificate  to  obtain  a 
license,  and  by  a  course  of  industry  to  earn  a  maintenance  for  himself 
and  those  whom  he  is  morally  bound  to  support.     I  cannot  think  the 
circumstances  I  have  alluded  to  did  make  it  compulsory  upon  the 
magistrates  to  convict.     I  take  it  the  words  ''good  character"  were 
introduced  for  the  purpose  of  avoiding  th^  evils  which  had  been 
found  to  result  from  the  multiplication  of  houses  licensed  to  sell  beer, 
ale,  and  cider  by  retail,  which  in  too  many  instances  w^re  found  to  be 
the  resort  of  the  enemies  of  order,  morality,  and  religion, — places 
where  the  abandoned  of  both  sexes  were  harboured  and  the  pnblic 
feelings  outraged.    Persons  who  fostered  and  encouraged  these  things 
would  undoubtedly  be  persons  of  bad  character.    They  would  not  be 
very  likely  to  get  certificates  of  good  character  from  their  neighbours : 
and,  if  they  did,  they  might  very  properly  be  convicted  for  using 
them.     But  the  fact  of  a  man  living  with  a  woman  without  marrying 
her  may  possibly  admit  of  some  palliating  circumstances.    It  does 
not  follow,  therefore,  that,  because  the  appellant  knew  he  was  not  mar- 
ried to  the  widow,  he  must  necessarily  have  known  that  the  certificate 
which  he  had  obtained  was  false.  ,  Good  or  bad  character  does  not 
*f)04.1  ^®P®^^  upon  what  a  man  knows  of  himself:  it  means  his  general 

^  reputation  in  the  estimation  of  his  neighbours.  The  only  evi- 
dence of  knowledge  here  was,  that  he  had  been  remonstrated  with  by 
the  curates  for  not  marrying  the  woman,  and  he  refused  to  yield  to 
their  good  offices.  I  cannot  help  thinking  that  their  refusal  to  bap- 
tize the  man's  children  would  very  much  diminish  the  effect  of  their 
remonstrances.  To  withhold  such  a  solemnity  from  the  ofi&pring  on 
account  of  their  parents'  guilt,  was  not  only  a  want  of  christian 
charity  but  in  my  judgment  a  grievous  dereliction  of  a  saored  duty. 
Williams,  J. — Looking  at  the  question  submitted  to  us  by  the 
magistrates,  and  the  narrow  view  which  has  been  pressed  in  argument 
and  adopted  by  my  Lord,  I  agree  that  the  conviction  ought  to  be 

Suashed.  But  at  the  same  time  I  cannot  help  entertaining  some 
oubt  whether  it  was  intended  by  the  magistrates  to  put  the  question 
in  that  narrow  way.  If  the  magistrates  thought  that  the  mere  fact 
of  this  man  living  in  a  state  of  concubinage  constituted  him  not  a 
good  character,  and  so  he  was  using  the  certificate  knowing  it  to  bo 
&lae,  they  thought  wrong.    But  I  must  say  that  I  think  there  was 
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evidence  here  which  would  have  warranted  them  in  coining  to  the 
coDclasion  that  the  appellant  was  not  a  person  of  good  character,  and 
that,  when  he  made  use  of  the  certificate  in  question  for  the  purpose 
of  obtaining  a  license,  he  knew  it  to  be  false.  It  may  be  wrong  in 
the  abstract  to  saj  that  a  man  who  lives  with  a  woman  in  a  state  of 
concubinage  is  not  a  man  of  good  character.  It  may  be  one  thing  to 
live  in  that  state  in  privacy ;  but  the  offence  against  morality  and 
decency  may  be  very  much  aggravated  by  its  being  carried  on  openly 
and  notoriously  by  a  man  who  chooses  to  put  himself  in  a  public 
station  where  the  attention  of  his  neighbours  is  more  likelv  ^to  r«eAg 
be  called  to  his  domestic  relations.  It  may  be  that  the  legis-  ^ 
lature  thought  that  houses  of  this  description  should  be  conducted  by 
persons  whose  morality  and  decency  of  life  would  be  likely  to  dis* 
coorage  scenes  of  drunkenness  and  debauchery.  If  the  magistrates 
so  thought,  it  seems  to  me  that  the  circumstances  proved  here  were 
safficient  to  justify  them  in  coming  to  the  conclusion  that  the  appellant 
was  not  a  person  of  good  character,  and  that  he  knew  it  But,  taking 
the  question  in  the  view  in  which  my  Lord  has  taken  it,  I  agree  that 
the  conviction  was  wrong  and  should  be  quashed. 

WiLLES,  J.,  had  gone  to  Chambers ;  but  it  was  understood  that  he 
ooDcurred  in  the  opinion  of  the  Chief  Justice. 

Byles,  J. — ^I  also  am  of  opinion  that  this  conviction  must  be 
quashed.  I  agree  with  my  Brother  Williams  that  "character"  does 
not  mean  a  man's  real  conduct  and  mode  of  life,  but  that  it  means  his 
reputation  among  his  neighbours, — pretty  much  the  same  as  witnesses 
who  are  called  to  character  are  asked  on  examination  in  chief.  In 
the  present  case,  six  of  this  man's  neighbours  certified  him  to  be  a 
person  of  good  character,  which  they  would  hardly  have  done  if  they 
bad  known  him  to  lead  a  life  of  open  and  notorious  profligacy.  He 
had  been  guilty  of  no  criminal  offence  which  the  law  could  recognise: 
and  I  do  not  see  upon  the  face  of  the  case  any  evidence  which  ought 
reasonably  to  have  satisfied  the  magistrates  that  he  knew  the  certifi- 
cate to  be  false.  I  concur  in  the  observations  which  my  Lord  has 
made  as  to  the  conduct  of  the  clergymen.  Adopting  that  high 
standard  of  morals  which  it  is  their  duty  upon  every  proper  occasion 
to  uphold  and  to  enforce,  in  endeavouring  to  persuade  this  roan  to 
marry  the  woman  they  did  right;  but,  in  ^refusing  to  baptize  r«5Qg 
the  children,  their  conduct  is  open  to  grave  censure.  ^ 

Naylor  observed  that  the  statement  in  the  case  that  one  of  the 
curates  had  refused  to  baptize  the  appellant's  children  was  incorrect. 
The  children  were  baptized,  but  the  clergyman  thought  it  his  duty 
not  to  permit  the  parents  to  be  sponsors. 

Eblb,  C.  J. — ^I  am  glad  to  hear  Mr.  Navlor's  explanation.  If  the 
fact  be  so,  I  recall  the  remarks  I  made.  We  can  only  look  to  the  facts 
which  are  stated  to  us  by  the  magistrates. 

Denman  asked  for  the  appellant's  costs. 

Eblb,  G.  J. — My  Brother  Willes  thought  the  appellant  ought  to 
have  his  costs:  but  my  Brother  Williams  and  myself  think  the  case 
falls  within  the  usual  rule  that  costs  are  not  given  for  a  mistake  of 
the  judge.(a) 

(a)  This  ia  the  prinoiple  adopted  on  appealf  noder  the  RegUtntion  Aet,  6  4  7  Viet  e.  18. 
The  retpondent  never  pajs  eof ta.  Bat  lee  Sehroeder,  npp..  Ward,  refp.,  19  C.  B.  N.  S.  410  (B. 
C.  L.  B.  ToL  106). 
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Denman. — In  Venables  v.  Hardman,  28  Law  J.,  M.  C.  88,  upon  an 
appeal  against  a  conviction  under  a  local  turnpike-act,  for  taking  an 
illegal  toll,  the  conviction  being  quashed,  the  party  prosecuting  was 
made  to  pay  costs ;  Lord  Campbell  saying :  *'  Section  6  of  the  20  k  21 
Yict.  c.  48  provides  that  the  justices  are  not  to  be  liable  to  any  costs 
in  respect  or  by  reason  of  an  appeal  against  their  determination;  but 
I  think  that  the  costs  ought  to  be  paid  by  the  party  prosecuting." 
*5971  ^K^K>  C*  J- — '^^at  was  a  case  under  a  turnpike-act,  *where 
-'  the  party  prosecuting  had  an  interest.  So,  in  the  case  under 
the  Metropolis  Local  Management  Act,  where  the  party  appealing 
had  an  interest.(a)  But  this  is  the  case  of  a  common  informer,  who 
never  could  have  contemplated  litigation  in  a  superior  court.  We 
think  there  should  be  no  costs. 

Conviction  quashed,  without  costs. 

(a)  8«e  The  Vastly  of  St.  Oeorge,  Haoover  Square,  app.,  Sparrow,  reep.,  antd^  p.  209.    TIm 
Teitry  were  made  to  pay  costi,  though  aeting  in  the  performance  of  a  publie  duty. 
And  aee  C^erring,  app.,  Barfield,  reap.,  next  oaae. 


CHARLES  GEBRING,  AppeUant;  FREDERICK  HENRY  BAB- 

FIELD,  Respondent.    June  2. 

The  mere  faot  that  a  piece  of  ground,  part  of  a  pnblio  highway,  baa  for  twenty  years  bees 
nsed  by  an  innkeeper  for  the  standing  of  the  Tehieles  belonging  to  his  guests,  is  no  answer  to  • 
oomplaint  for  the  obstruetion  under  the  72d  section  of  the  Highway  Act,  5  A  6  W.  4,  e.  60. 

This  was  a  case  stated  for  the  opinion  of  the  court  under  the  20  k 
21  Vict.  c.  48  :— 

At  a  petty  sessions  holden  at  Farringdon,  in  and  for  the  division 
of  Farringdon,  in  the  county  of  Berks,  on  the  19th  of  January,  1864, 
before  two  justices  of  the  peace  in  and  for  the  said  county,  an  informa- 
tion preferred  by  Frederic  Henry  Barfield,  the  district  surveyor  of 
the  Farringdon  highway  board  (hereinafter  called  the  respondent) 
against  Charles  Gerring,  innkeeper  (hereinafter  called  the  appellant), 
under  s.  72  of  the  6  &  6  W.  4,  c.  50,(a)  charging  that  he  the  said 
*5981  *C^^^^^  Gerring,  on  the  6th  of  January  last,  at,  &c^  unlaw- 
^  fully  and  wilfully  did  obstruct  or  cause  to  be  obstructed  the 
free  passage  of  a  certain  highway  there  situate,  leading  from  Marl- 
borough Street  to  Gloucester  Street,  by  then  and  there  placing  or 
causing  to  be  placed,  and  leaving  or  causing  to  be  left,  thereon  cer- 
tain carriages  or  other  vehicles  for  a  long  and  unreasonable  time,  to 
wit,  two  hours  and  upwards,  and  without  just  cause,  contrary,  &c^ 
was  heard  and  determined  by  them,  the  said  parties  respectively  being 
then  present;  and  upon  such  hearing  the  appellant  was  duly  convicted 
of  the  said  offence,  and  adjudged  to  pay  a  fine  of  M,,  and  16$.  6J.  the 
costs  incurred  by  the  respondent. 

A  case  being  demanded  by  the  appellant,  the  justices  stated  as 
follows : — 

At  the  hearing  of  the  information,  it  was  proved  on  the  part  of  the 
informant  (the  respondent  in  this  appeal)  that  the  defendant  (the  appel- 

(a)  Which  enacts,  that,  if  any  person  shall, — amongst  other  things, — **  in  any  way  wilfolly 
obstraot  the  free  passage  of  any  highway,"  he  shall  forfeit  and  |)ay  any  sum  not  exceeding  4te. 
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lant  in  this  appeal)  had  on  the  day  named,  which  was  the  ordinary 
market-day  of  the  town  of  Farringdon,  placed  divers  gigs  or  carts  on 
a  certain  piece  of  ground  opposite  the  house  of  the  appellant,  which 
is  a  public  inn,  and  which  piece  of  ground  lies  between  the  two 
streets  before  named,  and  until  the  recent  erection  of  a  corn  exchange 
was  (with  a  portion  of  Marlborough  Street  and  its  footpath)  the  site 
of  the  corn-market 

It  was  also  proved  that  this  piece  of  ground  had  been  invariably 
repaired  at  the  expense  of  the  parish  out  of  the  highway-rate,  and  had 
been  stoned  and  metalled  the  same  as  the  other  streets  and  roads  in 
the  town  and  parish,  and  had  also  been  recognised  as  a  highway  by 
the  highway-board  of  the  district. 

It  was  also  proved,  that,  by  reason  of  the  vehicles  being  so  placed 
OD  the  ground,  the  free  and  ordinary  passage  between  Marlborough 
and  Gloucester  Streets  had  been  made  less  convenient. 

*The  waste  land  of  the  manor  of  Farringdon,  within  which  r«5gA 
the  town  is  situate,  and  the  right  to  toll  on  cattle,  corn,  and  ^ 
goods  sold  and  delivered  therein,  belonged  to  Daniel  Bennett,  Esq., 
the  lord  of  such  manor :  and  the  appellant  proved  that  he  had  been 
in  the  habit  of  placing  his  customers'  gigs  in  the  street  in  front  of  his 
hoQse,  bat  not  on  this  particular  piece  of  ground,  on  market-days,  for 
a  loDg  period  of  time,  far  exceeaing  twenty  years,  without  making 
any  payment  to  the  lord  or  his  lessee :  but  in  this  instance,  he  had  by 
arrangement  paid  the  lessee  one  shilling  for  the  privilege  of  placing 
them  there.  He  also  proved  that  sums  had  been  occasionally  taken 
by  the  said  lessee  from  licensed  hawkers  and  other  traders  selling 
their  wares  by  auction  and  otherwise  on  the  said  piece  of  ground ; 
vans  and  carts  belonging  to  whom  were  left  during  such  sales  and 
daring  any  portion  of  the  market-day  thereon.  It  was  also  proved 
that  public  exhibitors  had  occasionally  been  permitted  to  occupy  such 
piece  of  ground,  on  making  a  payment  to  the  lessee  for  the  privilege. 
It  was  not  shown,  however,  that  any  payment  had  ever  been  made  in 
respect  of  empty  vehicles  standing  on  the  ground  in  question,  until 
the  present  occasion :  but  it  was  proved  that  a  money  payment  had 
been  occasionally  made  to  the  lessee  for  such  a  purpose  in  respect  of 
a  piece  of  ground  lying  in  front  of  another  inn  in  the  town,  and  be- 
tween the  carriage-road  and  footpath,  and  which  last-mentioned  pay- 
ment was  shown  to  have  commenced  upwards  of  twenty  years  ago. 

It  was  contended  on  the  part  of  the  aefendant  (the  appellant  in  this 
appeal), — first,  that  the  two  streets  over  which  the  public  passed  could 
be  approached  from  either  side  irrespective  of  any  obstruction  caused 
by  the  vehicles  being  placed  on  the  piece  of  ground  in  *ques-  r«gAA 
tion,  inasmuch  as  such  vehicles  occupied  no  larger  space  than  *- 
had  been  accustomed  to  be  occupied  for  the  purposes  aforesaid ;  and 
that  no  obstruction  of  the  free  passage  within  the  meaning  of  the  act 
had  therefore  been  proved;  ana  that,  even  assuming  a  slight  abridg- 
ment of  the  free  passage  did  exist,  yet  that  being  on  the  ordinary 
market-day  the  uninterrupted  use  of  the  ground  for  market  purposes 
for  a  period  long  exceeding  twenty  years,  would  be  an  answer  to  the 
proceedings, — secondly,  that  the  evidence  adduced  showed  a  right  in 
the  lord  of  the  manor  to  authorize  the  appropriation  on  market-days 
of  the  piece  of  ground  in  question  for  the  purposes  aforesaid ;  and 
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that,  although  the  vehicles  complained  of  were  not  actnallj  used  in  the 
sale  or  in  the  conveyance  for  the  purpose  of  sale  of  marketable  articles, 
yet  that  they  were  entitled  to  the  like  advantages,  inasmuch  as  they 
belonged  to  farmers  and  traders  attending  the  market  for  strictly 
market  purposes,  and  that,  in  some  instances,  the  sample  sacks  io 
ordinary  use  in  corn  exchanges  were  conveyed"  in  such  vehicles. 

The  magistrates,  being  of  opinion  that  the  evidence  given  before 
them  proved  the  ground  in  question  to  be  part  of  the  highway,  and 
that  an  obstruction  to  the  free  passage  of  the  same  had  been  created 
within  the  meaning  of  the  72a  section  of  the  5  &  6  W.  4,  c.  dO, 
and  being  also  of  opinion  that  the  voluntary  payment  to  the  lessee 
of  the  lord  of  the  manor  for  the  privilege  claimed  in  this  and  the 
other  case  mentioned  was  not  in  the  nature  of  a  market-toll,  which  Id 
the  case  of  empty  vehicles  could  according  to  the  custom  be  l^ally 
demanded,  gave  their  determination  against  the  appellant  in  the 
manner  before  stated. 

The  questions  of  law  arising  on  the  above  statement  therefore 
were,— whether  the  circumstances  set  out  proved  an  obstruction  to 
^8011  ^^^  ^^^^  passage  of  the  ^highway  within  the  meaning  of  the 
-'  act,  and  whether  it  was  any  answer  thereto  that  the  appellant 
had  exercised  the  privilege  of  placing  empty  vehicles  on  the  street 
near  for  a  period  of  twenty  years  and  upwards  on  market-days;  and 
whether  the  fact  of  his  making  a  payment  to  the  lessee  of  the  tolls 
(coupled  with  the  fact  of  a  similai*  payment  having  been  made  in  the 
other  case  referred  to  for  a  period  of  twenty  years  and  upwards),  could 
be  considered  in  the  nature  of  a  market-toll,  and  would  give  him  any 
right  to  use  the  piece  of  ground  in  question  for  the  purpose  mentioned. 

Oohf  for  the  appellant. — The  case  shows  the  origin  of  the  highway 
and  its  limited  nature.  It  does  not,  it  is  submitted,  disclose  such 
an  obstruction  as  the  statute  contemplated.  This,  indeed,  was  hardly 
a  part  of  the  highway  at  all;  it  was  in  fact  part  of  the  corn-market: 
and  the  obstruction,  if  any,  was  merely  one  of  those  limited  obstruc- 
tions which  are  tolerated  by  the  law.  The  soil  being  originally  in 
the  lord,  the  highway  must  be  claimed  by  dedication,  which  may  be 
qualified :  and  here  the  lord  appears  to  have  exercised  rights  over  it 
which  are  inconsistent  with  an  absolute  and  unqualified  dedication. 
In  The  King  v.  Smith,  4  Esp.  N.  P.  G.  Ill,  it  was  held,  that,  where  a 
place  has  been  used  as  a  public  &ir  or  market  for  above  twenty  years, 
to  which  persons  have  resorted  for  the  purpose  of  there  exposing  arti- 
cles for  sale,  they  shall  not  be  liable  to  be  indicted  for  a  nuisance,  as 
for  obstructing  a  highway,  if  fairly  engaged  in  using  the  place  as  a 
fair  or  market.  [WiLLES,  J. — ^That  only  means  that  long  user  may 
be  evidence  of  a  &ir  or  market  having  immemorially  been  held  there, 
—like  the  case  of  Ellwood  v.  Bullock,  6  Q.  B.  888  (E.  C.  L.  B.  voL 
51),  where  it  was  held  that  a  custom  to  have  a  booth  on  the  street  on 
*6021  ^^^'^^^'^^js  ^^B  reasonable,  for  that  the  highway  *might  have 
^  been  granted  before  legal  memory,  subject  in  parts  to  inter- 
ruption for  a  lawful  public  purpose  for  a  limited  time.]  The  judg- 
ment of  Lord  Denman  in  that  case,  it  is  submitted,  fuUv  sustains  the 
argument  here.  ''It  may  well  be,'^  says  his  Lordship,  ''that  the 
mayor,  aldermen,  and  burgesses  of  Bury  may  have  had  the  right  of 
holding  a  fair  (the  right  being  claimed  as  immemorial)  upon  the  locus 
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in  quo  before  the  same  became  a  highway ;  and  therefore  that  the 
dedication  thereof  to  the  public  may  have  been  subject  to  a  partial 
obstruction  daring  the  continuance  of  the  fair  for  a  certain  limited 
and  not  unreasonable  time.  It  is  not,  therefore,  a  general  and  total 
obstruction  of  a  public  right,  but  a  partial  and  limited  one,  both  as 
to  extent  and  duration,  the  public,  during  such  limited  obstruction, 
deriving,  as  has  been  already  observed,  a  benefit  which  may  well  be 
considered  as  equivalent."  So,  here,  the  claim  is  a  limited  one,  to 
stand  vehicles  on  the  spot  in  question  on  market-days.  It  is  not  a 
case  which  comes  within  the  mischief  against  which  the  strong  words 
of  the  Highway  Act  were  directed. 

GriffiU^  for  the  respondent,  was  not  called  .upon. 

Ebls,  C.  J. — I  am  of  opinion  that  the  conviction  in  this  case  should 
be  confirmed.  The  magistrates  find,  and  the  evidence  fully  justifies 
that  finding,  that  the  place  in  question  is  a  highway,  over  which  the 
public  had  a  right  to  pass  without  obstruction.  Then,  this  being 
clearly  a  highf^ay,  and  there  being  no  evidence  of  any  immemorial 
right  in  any  person  to  abridge  or  obstruct  that  right,  there  is  no 
pretence  for  saying  that  the  conviction  was  wrong.  All  that  appears, 
is,  that,  for  a  certain  time,  the  appellant  has  kept  an  inn,  and  it  being 
convenient  to  him  so  to  do,  he  has  from  time  to  time  used  the  piece  of 
ground  in  question  for  ^standing  thereon  the  empty  vehicles  of  r«^Ao 
his  customers  or  guests, — some  of  their  owners  very  likely  using  '■ 
the  market.  But  there  is  not  a  trace  of  evidence  of  any  immemorial 
nsage,  or  of  any  right  derived  from  the  owner  of  the  soil,  to  justify 
the  appellant. 

Williams,  J. — I  am  of  the  same  opinion.  The  magistrates  have 
found  that  in  point  of  fact  the  spot  in  question  was  part  of  the  high- 
way, and  that  the  appellant  obstructed  it ;  and  the  only  question  is 
whether  it  was  wilfully  done, — whether  he  has  shown  that  he  had 
any  right  to  do  it.  If  the  appellant  could  have  made  out  an  imme- 
morial right,  it  might  be  that  the  highway  might  have  been  dedicated 
subject  to  that  right  But  there  was  no  such  proof, — no  proof  of  a 
dedication  after  this  usage  began,  so  as  to  bring  it  within  that  rule. 

WiLLSS,  J. — I  am  of  the  same  opinion.  The  evidence  offered  on 
the  part  of  the  appellant  only  amounted  to  this,  that  the  public  had 
for  a  certain  time  been  content  to  tolerate  a  nuisance.  That  could 
avail  nothing  against  the  clear  proof  that  the  public  had  a  right  to 
the  way  without  obstruction. 

Bylss,  J. — I  am  of  the  same  opinion.  As  regards  private  rights, 
twenty  years'  user  is  important.  There  may  be  a  presumption  creat- 
ing or  extinguishing  a  right  by  user  or  non-user.  But,  once  a  high- 
way, always  a  highway.  Twenty  years'  user  may  be  evidence  of  an 
original  dedication  subject  to  prescriptive  encroachments  on  the  high- 
way of  a  temporary  and  limited  nature.  But  here  there  was  nothing 
beyond  evidence  that  for  twenty  years  the  spot  in  question  had  been 
used  for  the  standing  of  the  empty  vehicles  of  the  innkeeper's  guests, 
without  any  complaint  having  been  *made.  The  payments  to  r^ct^A 
the  lord  of  the  manor  do  not  strengthen  the  case.  I  think  the  ^ 
magistrates  decided  correctly  upon  the  evidence  before  them. 

OriffiU  asked  for  costs. 

Cole  submitted,  that,  seeing  that  the  appellant  bad  for  so  long  used 
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the  spot  in  the  same  way  without  objection,  it  was  hardly  a  case  for 
costs. 
Per  Curiam. — The  coDviction  must  be  affirmed  with  costs. 

Conviction  affirmed,  with  costs. 


ROBERT  WILLIAM  COLES,  Appellant ;  JOHN  DICKINSON 

and  Others,  Respondents.     June  9. 

1.  By  the  73d  seetion  of  the  7  A  B  Yict.o.  15,  premises  which  are  nted  solelj  for  the  nana- 
faeture  of  paper  are  excluded  from  the  operation  of  the  Factory  Acts. 

2.  A.  was  possessed  of  paper  mills  in  Hertfordshire  and  of  a  mill  at  Manchester.  At  the  latter 
place  he  employed  steam-power  to  prepare  what  is  called  "  half-staff,"  which  is  made  from 
cotton-waste  and  refuse  and  rags.  The  half-staff  was  afterwards  sent  to  the  mills  in  Hertford- 
shire to  be  mannfactnred  into  paper : — Held,  that  the  mill  at  Manchester  was  exempted  froa 
the  operation  of  the  Factory  Acts, — although  the  "  half-stuff"  was  capable  of  being  eoBTertsd 
into  articles  other  than  paper. 

This  was  an  appeal  against  a  decision  of  a  stipendiary  magistrate, 
under  the  20  &  21  Vict.  c.  43  :— 

Messrs.  John  Dickinson  k  Co.,  of  Nash  Mills,  in  the  parish  of 
Abl?otts  Langley,  in  the  county  of  Herts,  who  carry  on  the  business 
of  paper-makers  there  and  elsewhere,  appeared  before  the  stipendiary 
magistrate  for  the  city  of  Manchester,  on  the  80th  of  October,  1863, 
pursuant  to  a  summons  obtained  against  them  by  Robert  William 
Coles,  sub-inspector  of  factories,  upon  an  information  and  complaint 
*fi05'l  ^'^^^^  (omitting  *formal  parts)  charged  them  for  that  on  the 
^  14th  of  October,  1863,  they  did  employ  a  young  person,  to 
wit,  Frederick  Beardsall,  in  a  certain  factory  occupied  by  them  in  the 
said  city,  without  having  registered  his  name  and  the  date  of  the  first 
day  of  his  employment,  as  b)'  law  required. 

Upon  the  bearing  of  this  information,  the  following  facts  were 
proved : — Frederick  Beardsall,  the  boy  mentioned  in  the  summons, 
was  under  sixteen  years  of  age,  and  was  employed  by  the  respondents 
on  the  14th  of  October,  1863,  at  their  mill  in  Elm  Street,  Manchester, 
and  he  worked  there  as  a  waste  carrier,  or,  in  other  words,  was  em- 
ployed in  carrying  cotton-waste  and  rags  to  and  from  a  willowing  or 
cleaning-machine  previous  to  and  after  being  cleaned ;  and  his  name 
and  the  date  of  the  first  day  of  his  employment  were  not  registered. 

The  respondents  use  steam-power  in  their  mill  in  Manchester  for 
the  purpose  of  moving  machinery. 

Since  the  mill  in  Elm  Street,  Manchester,  has  been  established,  all 
the  material  cleaned  and  prepared  there  has  been  forwarded  to  the 
respondents'  Hertfordshire  wprks,  and  there  made  into  paper.  On  no 
occasion  has  any  material  prepared  in  Manchester  been  sold  by  the 
respondents  at  that  place  or  elsewhere,  or  used  by  them  for  any  pur- 
pose except  for  that  of  paper  making. 

In  all  paper-works,  the  material  used  for  the  manufacture  of  the 
paper  is  subjected  to  a  process  before  being  made  into  paper,  by 
which  it  is  reduced  to  the  state  of  half-stuff  or  semi-pulp  :  and  many 
paper-makers  have  establishments  for  the  purpose  of  reducing  their 
material  to  this  state,  situated  at  considerable  distances  from  the  mills 
where  the  manufacture  is  completed. 
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The  only  work  done  in  the  Elm  Street  mill  is  the  *sorting,  rtarxa 
cleaning,  and  breaking  up  of  cotton-waste,  rags,  and  other  ^ 
material,  and  reducing  the  same  into  a  state  known  to  the  trade  as 
half-staff.  The  cotton*waste  so  cleaned  and  prepared  consists  of  the 
sweepings  and  refuse  which  accumulate  in  the  course  of  spinning 
cotton,  and  the  old  materials  which  have  been  used  for  wiping  and 
cleaning  machinery. 

For  the  purpose  of  cleaning  and  preparing  the  cotton-waste  and 
other  materials,  the  respondents  employ  the  under-mentioned  pro- 
cesses.— 

1.  Dusting.  This  process  consists  in  the  cotton-waste  being  placed 
in  a  revolving  sieve-like  machine,  moved  by  steam-power,  which 
shakes  the  dust  out  of  it: 

2.  Picking.  After  having  been  dusted,  the  cotton-waste  or  other 
material  is  carefully  picked  over  by  hand,  and  all  foreign  substances 
removed  from  it : 

3.  Willowing.  After  having  been  picked,  the  cotton-waste  is  put 
into  a  machine  called  a  willow,  within  which  is  a  revolving  cylinder 
studded  with  rows  of  blunt  iron  teeth,  which,  coming  into  contact 
with  the  cotton-waste,  open  the  fibres  and  clean  it. 

4.  Boiling.  After  having  been  willowed,  the  cotton-waste  is  boiled 
with  lime  and  alkali,  for  the  purpose  of  removing  the  grease: 

6.  Washing  and  grinding.  These  processes  are  performed  by  the 
same  machine,  which  is  known  as  a  "rag-engine."  This  engine  con- 
sists of  a  cistern  with  a  middle  partition,  on  one  side  of  which 
revolves  a  roll  fitted  with  steel  blades  that  can  be  brought  more  or 
less  in  contact  with  other  blades  fixed  below,  and  thus  shorten  the 
staple  of  the  cotton-waste  or  other  material,  or  grind  it: 

6.  Second  washing,  willowing,  dusting,  and  packing.  Washing  the 
cotton-waste  only  without  grinding,  is  frequently  done  by  the  same 
engine.  After  the  first  ^boiling  and  washing,  and  packing,  r^oM 
the  cotton- waste  is  boiled  a  second  time,  still  further  washed  ^ 
and  ground,  pressed  dry  with  a  hydraulic  pressure,  then  willowed, 
then  dusted,  then  willowed  again,  and  afterwards  dried  and  packed. 

These  are  the  only  processes  performed  by  the  respondents  in  their 
mill  in  Manchester.  All  of  the  above  processes  used  by  the  respon- 
dents in  cleaning  and  preparing  their  cotton- waste,  rags,  and  materials, 
are  also  generally  used  by  waste-cleaners  carrying  on  business  in 
Manchester  and  elsewhere.  The  premises  of  such  waste-cleaners  are 
considered  to  come  within  the  Factory  Acts,  and  are  under  inspection 
accordingly.  The  cotton- waste  and  material  thus  cleaned  are  fit  for 
the  manufacture  of  paper;  and  the  same  is  also  fit  for  the  manufac- 
ture of  wadding,  or  for  being  mixed  with  other  cotton,  spun  over 
again,  and  manufactured  into  cotton  goods. 

It  was  admitted,  that,  if  the  mill  of  the  respondents  was  a  factory 
within  the  meaning  of  the  7  &  8  Vict.  c.  15,  s.  78,  and  not  within  the 
exception  in  that  section,  the  respondents  were  liable  to  be  convicted. 

It  was  contended  for  the  appellant,  that  the  mill  of  the  respondents 
was  a  factory  within  that  section,  being  used  for  the  preparing  of 
cotton;  and  that  it  was  not  within  the  exception,  not  being  a  factory 
or  part  of  a  factory  used  solely  for  the  manufacture  of  paper. 

For  the  respondents,  it  was  contended  that  this  mill  was  within  the 
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part  of  a  factory  used  solely  for  the  manufacture  of  paper.  It  is 
clear  that  this  building  is  part  of  a  factory  which  is  used  solely  in 
the  manufacture  of  paper.  As  to  the  second  point  suggested  by  Mr. 
Mellish,  it  will  be  time  enough  to  consider  it  when  it  comes  before 
us.  At  present  we  say  nothing  about  it :  nor  do  we  say  anything 
about  the  statement  that  the  materials  prepared  at  the  Manchester 
premises  may  be  used  in  the  manufacture  of  wadding.  It  is  enough 
to  say  that  the  magistrate  has  come  to  a  right  conclusion. 

The  rest  of  the  court  concurring,  Decision  affirmed. 


^^^,on  THE  GUABDIANS  OF  THE  SOCIETY  OF  KEELMEN 
Oi^J       ON  THE   RIVER  TYNE  v.  JOSEPH  DAVISON  and 
Others.    June  2. 

1.  B  J  •  loeal  aoty  1  G.  4,  o.  liiL,  a  toll  or  t«z  of  id.  per  chaldron  is  impoMd  upoo  tho  owvtn 
or  IcMoei  of  "  anj  eollieriei  or  coal-minos  near  the  river  Tyne/'  for  every  chaldron  of  coali 
sold  or  delivered  by  them  to  be  exported  from  or  oat  of  the  said  rirer,  and  which  shall  be  so 
exported ;  sneh  toll ''  to  be  collected  or  received  at  the  offices  or  places  respectively  where  the 
contracts  for  the  sale  or  delivery  of  such  coals  are  usually  made," — in  aid  of  the  Tyne  keel- 
men's  charitable  fund  created  by  the  28  G.  3,  c.  59. 

Since  the  formation  of  railways  and  docks,  the  services  of  the  keelmen  In  the  shipment  of 
coals  on  the  Tyne  have  become  nnneccssaiy,  the  coals  being  brought  down  to  the  wharfii  or 
quays  by  railways,  and  shipped  direct : — 

Held,  that  cosJs  shipped  on  the  Tyne  from  collieries  "near"  to  the  river  were  still  liable  to 
the  payment;  and  that  a  colliery  situate  ten  miles  from  the  Tyne  is  "near  the  said  river  Tyne," 
within  the  meaning  of  the  act. 

2.  Held  also,  that  coals  brought  for  shipment  to  the  Tyne,  by  a  public  railway,  from  collieries 
which  before  the  formation  of  the  railway  had  always  shipped  th^ir  coals  on  the  river  Wear,  to 
which  they  had  been  conveyed  by  private  tramways  from  the  collieries,  were  equally  liable  to 
the  keelmen's  dues* 

This  was  an  action  brought  to  recover  the  sum  of  17321  11«.  2d. 
The  declaration  was  for  money  payable  by  the  defendants  to  the 

Elaintiff  for  certain  dues,  rates,  duties,  and  sums  of  money  alleged  to 
e  due  and  payable  to  the  plaintiffs  by  the  defendants  as  the  owners 
or  lessees  of  a  colliery  or  coal-mine  near  the  Biver  Tyne,  called  Bed- 
lington,  under  and  by  virtue  of  an  act  of  parliament  made  in  the 
session  of  the  1st  year  of  his  late  Majesty,  King  George  the  4th  (c. 
liii).,  intituled,  ''  An  Act  for  altering  and  amending  an  act  of  his  late 
Majesty  for  establishing  a  permanent  fund 'for  the  relief  and  support 
of  skippers  and  keelmen  employed  upon  the  river  Tyne,  their  widows 
and  children,  and  for  augmenting  the  said  fund,"  in  respect  of  certain 
coals  exported  from  and  out  of  the  said  river,  and  by  the  defendants 
sold  and  delivered  to  be  so  exported. 

The  defendants  pleaded  never  indebted;  upon  which  issue  was 
joined. 

The  cause  came  on  to  be  tried  before  Martin,  B.,  at  the  Spring 
Assizes  at  Newcastle  in  1868,  when  a  verdict  was  found  for  the 
plaintifl&  for  the  amount  above  mentioned,  subject  to  the  opinion  of 
the  court  upon  the  following  case  : — 

*6131       ^'  ^^^  plaintiffs  are  the  guardians  of  the  society  of  *keel- 
^   men  on  the  river  Tyne ;  and  the  defendants  are  and  have 
been  for  many  years  the  lessees  of  the  Bedlington  colliery. 
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2.  By  an  act  of  parliament  passed  in  the  28  O.  8  (c.  59),  intituled 
"An  Act  for  establishing  a  permanent  fund  for  the  relief  and  sup- 
port of  skippers  and  keelmen  employed  on  the  river  Tyne,  who  by 
sickness  or  other  accidental  misfortanes,  or  by  old  age,  shall  not  be 
able  to  maintain  themselves  and  their  families;  and  also  for  the 
relief  of  the  widows  and  children  of  such  skippers  and  keelmen," 
the  said  skippers  and  keelmen  were  formed  into  a  society  for  the 
purpose  of  raising  and. establishing  a  permanent  fund  to  be  applied 
in  maintaining  and  supporting  themselves  and  their  families  in  case 
of  sickness,  old  age,  or  infirmity,  and  their  widows  and  children,  to 
be  called  "The  Society  of  Keelmen  on  the  river  Tyne;"  and  guar- 
dians were  appointed  for  the  orderly  management  of  the  funds  and 
affairs  thereof;  and  such  guardians  and  their  successors  were  created 
a  body  politic  and  corporate  under  the  name  and  description  of  *^  T).)e 
Guardians  of  the  Society  of  Keelmen  on  the  River  Tyne,"  with 
power  to  make  by-laws  and  ordinances  for  establishing  and  carrying 
on  the  affairs  of  the  said  society  ;  and,  for  raising  a  fund  for  the  pur- 
poses aforesaid,  it  was  enacted  that  the  crew  of  every  keel  employed 
upon  the  said  river  should  contribute  out  of  their  wages  certain 
sums  of  money,  to  be  appplied  to  the  purposes  of  the  said  act. 

8.  By  the  said  act  of  parliament  passed  in  the  1  G.  4,  after  reciting 
the  above-mentioned  act,  and  that  the  moneys  thereby  raised  had 
been  applied  to  the  purposes  of  the  said  act,  and  that  great  benefit 
had  resulted  therefrom  as  well  to  the  said  skippers  and  keelmen,  th'^ir 
widows  and  children,  as  to  the  parishes  and  townships  where  they 
were  legally  settled,  but  that,  *owing  to  the  pressure  of  the  r^ai^ 
tiroes  and  other  circumstances,  such  moneys  had  become  inade-  *• 
qoate  to  meet  the  payments  due  and  to  become  due  to  the  several 
persons  entitled  to  relief  from  the  said  fund ;  and  that  the  owners 
and  lessees  of  collieries  and  coal-mines  upon  or  near  to  the  said  river, 
being  desirous  of  aiding  the  said  fund  and  promoting  the  good  ends 
and  purposes  of  the  said  society,  at  a  general  meeting  of  such  owners 
or  lessees  had  proposed  that  the  said  guardians  and  their  successors 
should  be  empowered  and  authorized  by  law  to  collect  and  receive 
from  such  owners  and  lessees  the  sum  o(^d.  per  chaldron  on  all  coals 
exported  from  and  out  of  the  river  Tyne, — it  was  enacted,  ''  that,  for 
the  purpose  of  aiding  the  said  fund,  and  enabling  the  guardians  of 
the  said  society  of  keelmen  and  their  successors  to  make  payment  to 
the  several  persons  entitled  to  any  relief  or  allowance  from  or  out  of 
the  said  fund,  of  the  sums  directed  to  be  paid  by  the  said  recited  act 
and  the  by-laws  and  ordinances  made  or  to  be  made  by  the  said  guar- 
dians under  the  authority  of  the  said  act,  and  for  the  better  effecting 
the  purposes  thereof,  it  shall  and  may  be  lawful  to  and  for  the  said 
guardians  of  the  said  society  of  keelmen  to  demand  and  take  of  and 
from  the  owners  or  lessees  or  owner  or  lessee  of  any  collieries  or  coal- 
mines near  the  said  river  Tyne  selling  or  delivering  coals  to  be  exported 
from  or  out  of  the  said  river,  the  sum  of  \d.  per  chaldron  (reckoning 
58  cwt.  to  the  chaldron)  for  every  such  chaldron  of  coals  so  sold  or 
delivered  to  be  exported  from  or  out  of  the  said  river,  and  which 
shall  be  so  exported;  such  sum  o{ \d.  per  chaldron  to  be  rendered 
and  paid  at  the  respective  times  thereinafter  directed,  to  the  saitl 
guaraians  of  the  said  society,  or  to  the  officers  or  persons,  officer  or 


614  TYNE  KEELMEN  v.  DAVISON.    T.  T.  1864. 


person,  appointed  by  them  to  collect  or  receive  the  same,  at  the  offices 
or  places  respectively  where  the  contracts  for  the  sale  or  delivery  of 
such  coals  are  usually  made. 

*fil51       **•  ^^^  above-mentioned  acts  of  28  G.  8,  c.  59,  and  1  G.  4, 
^  c.  liii.,  together  with  the  pleadings  in  the  cause,  were  to  be 
taken  as  part  of  the  case. 

5.  The  Bedlington  colliery  belonging  to  the  defendants  was  not 
opened  at  the  time  of  the  passing  of  the  1  G.  4,  c.  liii.  It  was  first 
opened  in  the  year  1841,  and  for  more  than  ten  years  coals  raised  at 
this  colliery  have  been  largely  exported  from  the  river  Tyne. 

6.  The  situation  of  the  Bedlington  and  other  collieries  mentioned 
in  this  case  were  shown  on  a  map  of  the  great  northern  coal-field 
which  accompanied  the  case. 

7.  From  this  map  it  appeared,  as  the  fact  was,  that  the  Bedlington 
colliery  is  situate  ten  miles  distant  from  the  river  Tyne  by  the  nearest 
road :  the  distance  by  railway,  however,  is  thirteen  miles. 

8.  Before  the  making  of  the  railways  hereinafter  mentioned,  no 
coals  raised  from  the  Bedlington  colliery,  which  is  north  of  the  river 
Blyth,  had  ever  been  exported  from  the  river  Tyne :  but  all  coals 
raised  from  the  Bedlington  colliery  before  that  time  had  been  exported 
from  the  river  Blyth,  by  discharging  them  from  spouts  on  the  north 
bank  of  the  river  Blyth  into  keels,  and  carrying  them  in  such  keels 
to  ships  lying  in  the  harbour  of  Blyth,  at  the  mouth  of  the  river, 
such  spouts  being  about  a  mile  upon  the  river  from  such  harbour. 

9.  Since  the  construction  of  the  Blyth  and  Tyne  Railway,  some  of 
the  coals  raised  from  the  Bedlington  colliery  and  the  other  collieries 
north  of  the  river  Blyth  have  been  carried  to  the  river  Blyth,  some  to 
the  river  Tyne,  and  some  to  the  river  Wear,  and  haye  been  thence  ex- 
ported, those  to  the  river  Wear  having  been  carried  there  by  the 
Blyth  and  Tyne  and  the  North-Eastern  railways:  but  none  of  each 
coals  were  sent  to  the  Tyne  before  May,  1850. 

*6161  *^^'  '^^^  defendants,  as  lessees  of  the  Bedlington  colliery 
^  paid  to  the  plaintiffii  all  dues  for  coals  exported  from  that  col- 
liery from  the  river  Tyne  up  to  the  30th  of  September,  1860 ;  but, 
from  that  date,  they  have  refused  to  pav  any  further  sums  to  the 
plaintiffs  or  their  officers,  on  the  alleged  ground  that  they  are  not 
liable  to  pay  the  same,  and  that  the  previous  payments  made  by  them 
of  the  said  dues  had  been  made  without  their  being  liable  to  pay 
them. 

11.  The  amount  for  which  the  yerdict  was  given  is  admitted  to  be 
the  sum  due  to  the  plaintiffs,  if  the  defendants  are  liable  to  the  pay- 
ment of  the  dues  under  the  1  G.  4,  c.  liii.,  above  mentioned. 

12.  The  Blyth  and  Tyne  and  North  Eastern  railways  are  public 
railways. 

13.  The  Bedlington  colliery  has  no  railway  communication  between 
the  colliery  aud  the  river  Tyne  by  any  railway  belonging  to  the 
owners  of  the  colliery. 

14.  The  coals  so  exported  by  the  defendants  from  the  river  Tyne 
are  taken  from  the  colliery  on  to  the  Blyth  and  Tyne  Bailway,  and 
by  that  railway  down  to  the  river  Tyne,  for  which  the  defendants 
pay  tolls  to  the  railway  company. 

15.  At  the  time  of  the  passing  of  the  1  G.  4,  c.  liii.,  the  greater 
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part  of  the  coals  exported  from  the  river  Tyne  were  shipped  fVom 
keels;  but  this  is  now  the  exception,  and  not  the  general  practice; 
and  none  of  the  coals  on  which  the  present  claim  arises  were  shipped 
from  keels  for  which  keelmen  were  required. 

16.  The  owners  or  lessees  of  all  collieries  that  were  opened  at  the 
time  of  the  passing  of  the  1  G.  4,  c.  liii.,  have  regularly  paid  dues  to 
the  plaintiffs,  when  demanded,  for  all  coals  exported  from  such  col- 
lieries from  the  river  Tyne. 

17.  Two  of  the  collieries  so  opened  at  the  time  of  the  passing  of 
the  1  G.  4,  c.  liii.,  the  Cowpen  colliery,  on  *the  north  side,  and  r«gi  it 
the  Sainton  on  the  south  side  of  the  river  Tyne,  are  situated  ^ 
about  nine  miles  from  the  said  river  in  a  direct  line:  and  the  said 
Sainton  colliery,  and  another  colliery,  the  Pensher  colliery,  the 
owners  of  which  have  so  paid  dues,  are  situated  on  the  south  side  of 
the  river  Wear. 

18.  The  owners  or  lessees  of  Netherton,  Ashington,  and  Framwell- 
gate  collieries,  which  have  been  opened  since  the  passing  of  the  said 
act,  have  regularly  paid  their  dues,  when  demanded,  on  all  coals 
exported  from  the  said  collieries :  and  such  collieries  are  further  dis- 
tant from  the  Tyne  in  a  direct  line  than  the  Bedlington  colliery ; 
Netherton  and  Ashington  collieries  being  on  the  north  side  about 
twelve  miles,  and  Framwellgate  colliery  on  the  south  side  being  about 
eleven  miles  from  the  said  river;  and  Netherton  and  Ashington  col- 
lieries are  both  situated  on  the  north  side  of  the  river  Blyth. 

19.  The  court  was  to  be  at  liberty  to  draw  all  such  inferences  of  fact 
as  a  jury  might  draw. 

20.  The  question  for  the  opinion  of  the  court  was,  whether  the 
plainti£b  were  entitled  to  recover.  If  the  court  should  be  of  opinion 
that  they  were,  the  verdict  entered  for  the  plaintiff  was  to  stand ;  but, 
if  the  court  should  be  of  a  contrary  opinion,  then  the  verdict  was  to 
be  set  aside,  and  a  verdict  entered  for  the  defendants. 

MelUsh,  Q.  C.  (with  whom  was  Udall)^  for  the  plaintiffs.(a) — The 
question  is,  what  is  the  proper  ^construction  of  the  words  r«gi  o 
"  collieries  or  coal-mines  near  the  river  Tyne."  At  the  time  '- 
of  the  passing  of  the  act>  the  only  mode  of  exporting  coal  from  the 
district  or  coal-field  in  question  was  by  bringing  it  by  means  of  tram- 
ways from  the  collieries  to  the  staiths  where  tney  were  put  into  the 
keels ;  and  all  the  colliery  owners  were  assenting  parties  to  the  act. 
The  railways  and  docks  have  now  so  entirely  cnanged  the  state  of 
things  that  the  services  of  the  keelmen  are  no  longer  needed.  A  con- 
struction can  only  be  put  upon  the  word  ''  near"  with  reference  to  the 
surrounding  circumstances  which  existed  at  the  time  the  act  was 
passed.  It  evidently  intended  to  embrace  all  collieries  whose  owners 
availed  themselves  of  the  Tyne  as  a  means  of  shipment.    It  is  impos- 


es) Tb«  polnto  narked  for  argvaent  on  the  i>arC  of  the  plain  tifft  woro  aa  followf  :— 
**  1.  That  the  facta  stated  in  the  ease  ihow  that  the  defeodantt,  a»  ownert  or  leieeef  of  the 
Bedlington  eolUery,  are  liable  to  pay  duet  to  the  plaintiffa,  ander  the  aeti  of  parlianeat  men- 
tioned,  of  \d.  per  ehaldron  on  all  ooalf  exported  by  themaelret  flrom  the  river  Tjne  from  inch 
eoUieriei,  or  told  to  othen  and  afterwards  exported  from  the  rirer  Tyne : 

**  2.  That  the  said  daee  are  payable  by  the  ownen  or  letieea  of  any  eoUlery  for  any  eoali 
exported  from  lueh  colliery  from  the  river  Tyne;  and  that  any  eolllery  fti>m  which  ineh  eoali 
are  taken  to  be  lo  exported,  are,  for  inch  parpoie,  near  the  rirer  Tyne^  within  the  meaning  of 
the  lutnte  nnder  which  inch  dnei  are  payable." 
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Bible  otherwise  to  draw  the  line :  it  cannot  be  limited  to  five  or  six 
miles  or  to  nine  or  ten.  The  case  finds  that  the  Bedlington  colliery 
is  ten  miles  distant  from  the  Tyne  by  the  nearest  road.  Tl^e  question 
was  raised  some  years  ago  in  a  case  in  the  Queen's  Bench ;  but  it 
ended  in  a  compromise.  One  of  the  collieries  in  that  case  was  distant 
from  the  Tyne  three  miles,  the  second  nine  miles,  and  the  third  fifteen 
miles:  it  was  agreed  that  the  first  two  were  "near/'  and  the  guar- 
dians did  not  press  their  claim  against  the  third.  [Erle,  0.  J. — ^If 
the  legislature  had  intended  to  include  all  collieries  from  which  coals 
were  exported  from  the  Tyne,  why  did  they  not  say  so  7  On  the 
*Bld1  ^^^^^  hand,  if  the  intention  was  to  provide  a  fund  for  *the 
^  sick  and  aged  keelmen  and  their  widows  and  children,  what 
difference  could  it  make  whether  the  coals  came  from  near  or  from 
afar  7]     It  is  only  a  mode  of  describing  all  the  collieries. 

Manisty,  Q.  C.  (with  whom  was  T.  Jones),  contr&.(a) — It  appears 
from  the  recital  of  the  1  G.  4,  c.  liii.,  that,  iu  the  year  1820,  the  col- 
liery owners  and  lessees  who  were  in  the  habit  of  shipping  coals  from 
the  Tyne  met  and  agreed  to  tax  themselves  for  the  charitable  object 
mentioned.  It  was  a  just  and  proper  thing  that  those  who.  benefited 
by  the  services  of  the  keelmen  should  thus  provide  for  casualties 
amongst  a  useful  and  laborious  class.  But  it  is  hardly  just  to  impose 
the  tax  upon  those  who  do  not  use  those  services :  and  probably  if 
the  net  had  been  thrown  so  wide  as  the  construction  now  contended 
for  would  spread  it,  the  act  might  have  received  some  opposition  in 
parliament.  To  say  that  collieries  which  were  not  opened  at  the 
time  of  the  passing  of  the  act,  and  which  neither  create  nor 
require  the  services  of  the  keelmen,  are  to  be  charged,  would 
certainly  seem  to  be  a  very  hard  and  absurd  construction  of  the  act 
[Williams,  J. — Where  is  the  line  to  be  drawn  7]  At  all  events,  so 
*6201  ^^  ^^  exclude  those  who  at  the  time  of  the  ^passing  of  the  1 
^  G.  4,  c.  liii.,  were  not  able  to  use  the  Tvne  for  the  export  of 
their  coals.  [Btlbs,  J. — Prima  facie,  it  would  seem  to  mean  all  who 
were  near  enough  to  use  the  Tyne.]  As  they  then  used  it.  The 
only  reasonable  construction  of  the  enacting  part  of  the  act,  which  is 
rather  more  precise  than  the  preamble,  would  be  to  confine  it  to  those 
who  used  the  services  of  the  keelmen:  it  never  could  have  been  in- 
tended to  include  those  who  at  that  time  could  not  export  from  the 
Tyne.  In  the  case  referred  to  in  the  Queen's  Bench,  the  colliery 
owners  did  use  the  services  of  the  keelmen. 

Mellishf  Q.  C,  in  reply. — The  legislature  evidently  intended  that 
all  the  coal-owners  who  exported  coal  from  the  Tyne  should  oootri* 
bute  to  this  fund.  The  state  of  things  which  now  exists  evidently 
was  not  contemplated  or  foreseen.  The  subject  of  these  collections 
has  recently  been  under  the  consideration  of  the  legislature,  who 

(a)  The  pointa  marked  for  argnment  on  the  part  of  the  defeadaDta  wen  aa  foUowa : — 

"  1.  That  the  ooHiery  mentioned  in  the  caae  ia  not  upon  or  near  the  riTer  Tjne^  within  the 
meaning  of  the  1  G.  4,  o.  liii. : 

'*  2.  That  the  defendanta  are  not  liable  in  reapeot  of  eoala  carried,  aold,  or  deliTeied  from  the 
aaid  eolliery,  becaaae  the  aame  waa  not  opened  or  worked  until  after  the  paaaing  of  the  aaid  act: 

•*  3.  That,  at  all  oTenta,  the  defendanta  are  not  liable  under  the  act,  both  in  reapect  of  coala 
aold  and  deliTered  by  them  for  exportation  from  the  said  riiTer,  and  in  reapeot  of  eoala  ei;ported 
lirom  the  aaid  rirer  hj  the  delendant  himaelf." 
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Dave  thought  fit  to  continue  them  for  a  limited  time.(a)  It  is  but 
fair,  therefore,  that  all  the  coal-owners  should  continue  the  payments 
for  that  period. 

Erle,  C.  J. — ^I  am  of  opinion  that  the  sum  claimed  by  the  plain- 
i\&  in  this  case  is  lawfully  due.  The  Bedlington  colliery  is,  I  think, 
near  enough  to  the  Tyne  to  *be  within  the  enactment  of  the  1  r»/*oi 
G.  4,  c.  liii.  The  purpose  for  which  the  act  was  passed  is  evi-  '■ 
dently  defeated  by  the  lapse  of  time  and  alteration  of  circumstances. 
Id  the  year  1820,  all  the  colliery  owners  were  obliged  to  avail  them- 
selves of  the  services  of  the  keelmen  in  the  shipping  of  their  coals: 
and  the  legislature  might  well  hnve  considered  it  but  just  that  this 
charitable  fund  should  be  supplied  by  contributions  from  those 
whose  merchandise  was  exported  with  their  aid.  A  change  has 
happened,  and  the  coals  are  now  exported  from  the  Tyne  and  other 
rivers  in  the  district  without  calling  in  the  assistance  of  the  keelmen. 
The  real  object  and  purpose  of  the  act  has  altogether  passed  away. 
We  must,  however,  give  effect  to  it  according  to  its  terms :  and  in 
terms  it  says  that  the  guardians  of  the  society  of  keelmen  may 
demand  and  take  of  and  from  the  owners  or  lessees  of  any  collieries 
or  coal-mines  near  the  river  Tyne,  selling  or  delivering  coals  to  be 
exported  from  or  out  of  the  said  river,  the  sum  of  \d,  per  chaldron 
for  every  such  chaldron  of  coals  so  sold  or  delivered  to  be  exported 
from  or  out  of  the  said  river,  and  which  shall  be  so  exported,  to  be 
collected  at  the  offices  or  places  where  the  contracts  for  the  sale  or 
delivery  of  such  coals  are  usually  made.  The  place  of  contract  is 
the  place  for  collecting.  If  the  Tyne  be  used  for  the  purpose  of  ex- 
porting the  coals,  the  contribution  is  due,  although  the  services  in 
respect  of  which  it  was  self-imposed  are  now  no  longer  afibrded :  and 
I  think  a  colliery  which  is  ten  miles  off  is  "near  the  river  Tyne/' 
within  the  meaning  of  the  act. 

Williams,  J. — I  am  of  the  same  opinion.  It  is  unnecessary  to  say 
whether  or  not  Mr.  Mellish  is  justified  in  the  broad  proposition 
which  he  laid  down,  that  every  colliery  or  coal-mine  whence  coals 
are  exported  *by  the  river  Tyne  is  "  near,"  within  the  meaning  r^gM 
of  this  statute.  A  colliery  which  is  ten  miles  oft' may  well  be  *- 
considere^l  near,  within  the  words  used.  The  word  must  necessarily 
be  construed  in  different  senses  according  to  the  subject-matter^ 

WiLLBS,  J. — I  am  of  the  same  opinion. 

Btles,  J. — I  am  of  the  same  opinion.  The  word  "  upon**  in  the 
preamble  to  the  1  G.  4,  c.  liii.,  does  not  mean  literally  an  the  river 
Tyne.  And  the  word  **  near"  is  not  a  restraining,  but  an  expanding 
word, — to  be  extended  so  far  as  to  give  efiiect  to  the  intention  of  the 
legislature.  Railways  have  brought  places  in  one  sense  near  to  each 
other  which  were  not  so  before  the  discovery  of  that  rapid  mode  of 
transit  It  is  enough  to  say  that  I  agree  with  the  rest  of  the  court 
in  thinking  that  this  colliery  is  near  the  river  Tyne  within  the  mean- 
ing of  the  act.  Judgment  for  the  plaintiffs. 

(a)  The  24  A  26  Viet  e.  47,  i.  6,  enaotf  that  "  aU  ratei,  dnea,  duties,  and  inpostt  (tbereiDafter 
iacliided  in  the  term  shipping.daei)  leTiable  by  any  of  the  charitable  authoritiea  named  in  the 
ant  icbedole  anneied  thereto/'  (amongit  which  it  The  Society  of  Keelmen  on  the  RiTcr  Tyne) 
"  on  ahipi  or  on  gooda  carried  in  ihipi,  ihali,  except  so  far  aa  the  lame  may  be  required  for  the 
execution  of  luch  ihipping  porposei  at  haTO  hitherto  been  executed  by  meant  of  the  taid  duet, 
••«•  to  be  loTied  on  and  after  the  lit  of  January,  1872." 
C.  B.  N.  S.,  VOL.  XVI.— 24 
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THE  GUARDIANS  OF  THE  SOCIETY  OF  KEELMEN  OP 
THE  RIVER  TYNE  v.  ELLIOTT  and  Another.    Jutu  2. 

S«e  the  head-note  of  the  preceding  eate. 

In  this  case  the  defendants  were  the  owners  or  lessees  of  three 
collieries,  all  lying  between  the  river  Tyne  and  the  river  Wear,  viz. 
The  Usworth  colliery,  the  South  Feareth  or  Oxdose  colliery,  and  the 
Nettleworth  colliery.  The  first  of  these  is  situate  about  (Aree  miles 
from  the  river  Tyne,  and  about  two  miles  from  the  river  Wear;  the 
second  is  situate  about  four  miles  and  three  quarters  from  the  Tyne, 
^82S1  ^^^  about  a  mile  and  a  half  from  the  Wear ;  and  the  third  is 
^  ^situate  about  nine  miles  from  the  Tyne,  and  about  three  from 
the  Wear. 

The  above  and  the  following  paragraph  were  the  only  statements 
in  the  case  which  at  all  varied  it  from  Davison's  Case,  ant^,  p.  612  :— 

"  The  coal-field  from  which  all  the  coals  were  wrought  was  not 
even  won  at  the  date  of  either  of  the  said  acts  of  parliament  [28  G. 
S,  c.  59,  and  1  G.  4,  c.  liii.].  When  the  said  coal-field  was  first  won. 
a  road  or  tram-way  was  formed  by  the  lessees  for  conveying  the  said 
coal  to  and  shipping  the  same  on  the  river  Wear  until  under  and  by 
virtue  of  an  act  of  parliament  a  public  railway  was  formed  through 
and  adjoining  the  said  coalfield;  since  which  period  the  coals  men- 
tioned in  this  case  have  been  brought  by  means  of  such  public  rail- 
way to  and  shipped  on  the  river  Tyne ;  other  quantities  of  the  coals 
raised  from  the  said  coal-field  being  still  shipp^  on  the  river  Wear." 

The  same  counsel  appeared  for  the  respective  parties  in  this  as  in 
the  preceding  case ;  but  no  argument  took  place. 

Erle,  C.  J. — The  judgment  in  the  former  case  applies  to  this  case 
also.  The  collieries  in  question  are  locally  nearer  than  in  the  other 
case,  and  must  k  fortiori  be  within  the  act. 

Judgment  for  the  plain tiflb. 


#AOAi  *BURGESS  V.  PEACOCK,  Clerk  to  the  Local  Board  of 
**^*J       Health  of  the  District  of  BARNSLEY.    June  11. 

The  S4«h  lection  of  the  Local  QoTenment  Act»  1858  (21  St  32  Vict.  e.  98),  whteh,  after  repeal- 
ing  the  preTioai  proTisione  on  the  sntiieot  in  the  Public  Health  Act,  1848  (11  Si  12  Viet.  e.  63), 
enacte  thet  the  loe»l  hoard  may  make  bj-lawi,  amongst  other  thingi,  **  with  respect  to  the 
dosing  of  buildings  or  parts  of  baildings  aoflt  for  human  habitation,  and  to  prohibitieB  of 
their  nse  for  such  habitation," — "  provided  always  that  no  such  by-law  shaU  affeet  any  build- 
ing erected  before  the  date  of  the  constitution  of  the  district,"— does  not  anthoriae  tbe  local 
board  to  make  such  a  by-law  so.  as  to  affect  premises  erected  prior  to  185S,  when  the  district  was 
formed. 

Ths  first  count  of  the  declaration  stated  that  the  plaintiff  sued  the 
defendant  as  clerk  to  the  local  board  of  health  for  the  district  of  the 
township  of  Barnsley,  in  the  west  riding  of  the  county  of  York, — for 
that  the  said  local  board,  on  or  about  the  18th  of  August,  1868,  broke 
and  entered  the  dwelling-house  of  the  plaintiff,  situate  at  Pogmoor,  in 
the  district  of  the  said  township  of  Barnsley,  in  the  county  aforesaid, 
and  unlawfully  procured  and  caused  to  be  affixed  in  and  upon  a  con* 
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spicQoas  part  of  the  said  dwelling-house  a  certain  printed  placard 
stating  that  the  said  dwelling-house  was  unlBt  for  human  habitation, 
and  kept  and  continued  the  said  placard  affixed  thereto  for  a  long 
time,  whereby  the  plaintiff  was  compelled  to  quit  the  said  dwelling- 
house,  and  was  put  to  great  expense  and  inconvenience. 

The  second  count  stated  that  the  said  local  board,  on  or  about  the 
29th  of  August,  1868,  broke  and  entered  the  said  dwelling-house  of 
the  plaintiff  and  ejected  him  therefrom,  and  hindered  him  from  con- 
tinuing to  occupy  the  same,  and  the  plaintiff  had  been  and  still  was 
prevented  from  continuing  to  occupy  the  said  dwelling-house  by  the 
said  unlawful  and  illegal  acts  and  proceedings  of  the  said  local  board, 
and  the  said  house  had  since,  in  consequence  of  the  said  acts  and 
proceedings  of  the  said  local  board,  remained  untenanted  and  unin- 
habited. 

The  defendant  pleaded  not  guilty  "  by  statute," — the  statutes  referred 
to  in  the  margin  being,  11  &  12  Vict.  c.  68,  s.  189,  16  k  17  Yict.  c. 
24,  88.  1,  2,  and  21  &  22  Yict.  c.  98,  s.  4. 

*The  cause  was  tried  before  Blackburn,  J.,  at  the  last  assizes  r^nn^ 
at  York,  when  the  facts  which  were  proved  or  admitted  were  *- 
as  follows : — 

The  district  of  Barnsley  was  created  by  a  provisional  order  of  the 
general  board  of  health,  dated  the  9th  of  November,  1852,  which  was 
confirmed  bv  the  16  &  17  Yict.  c.  24,  passed  on  the  9th  of  May,  1853. 

By  the  4th  section  of  the  Local  Government  Act,  1858,  it  is  en- 
acted that  "  this  act  shall  be  construed  together  with  and  be  deemed 
to  form  part  of  the  Public  Health  Act,  1848  (11  &  12  Yict.  c  68): 
words  used  in  this  act  shall  be  interpreted  in  the  sense  assigned  to 
them  in  the  said  Public  Health  Act :  bv-laws  framed  under  this  act 
shall  be  subject  to  confirmation,  enforced,  and  dealt  with  in  all  other 
respects  as  by-laws  under  the  said  Public  Health  Act :  and  the  pro- 
visions of  each  of  the  said  acts  shall,  so  far  as  may  be  consistent 
with  the  provisions  of  this  act,  respectively  be  applicable  to  all  mat- 
ters and  things  arising  under  the  other  act."  And  s.  84,  which  repeals 
the  5Sd  and  72d  sections  of  the  Public  Health  Act,  1848,  enacts  as 
follows: — "Every  local  board  may  make  by-laws  with  respect  to  the 
following  matters,  that  is  to  say, — 1.  with  respect  to  the  level,  width, 
and  construction  of  new  streets,  and  the  provisions  for  the  sewerage 
thereof, — 2.  with  respect  to  the  structure  of  walls  of  new  buildings, 
for  securing  stability  and  the  prevention  of  fires, — 8.  with  respect  to 
the  sufficiency  of  the  space  about  buildings,  to  secure  a  free  circula- 
tion of  air,  and  with  respect  to  the  free  ventilation  of  buildings,— 4. 
with  respect  to  the  drainage  of  buildings,  to  water-closets,  privies, 
ash-pits,  and  cess- pools,  in  connection  with  buildings,  and  to  Uie  closing 
of  buildings  or  parts  of  buildings  unfit  for  human  habitation,  and  to 
prohibition  of  their  use  for  such  hahitation:  And  they  may  further  pro- 
vide for  the  observance  of  the  same  by  *enactin^  therein  such  r*gog 
provisions  as  they  think  necessary  as  to  the  giving  of  notices,  '- 
as  to  the  deposit  of  plans  and  sections  by  persons  intending  to  lay  out 
streets  or  to  construct  buildings,  as  to  inspection  by  the  local  board, 
and  as  to  the  power  of  the  local  board  to  remove,  alter,  or  pull  down 
any  work  begun  or  done  in  contravention  of  such  by-laws :  provided 
always  that  no  such  by-laws  shall  affect  any  building  erected  before 
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the  date  of  the  coustitution  of  the  district.  But,  for  the  purposes  of 
this  act,  the  re-erecting  of  any  building  pulled  down  to  or  below  the 
ground-floor,  or  of  any  frame-building  of  which  only  the  frame-work 
shall  be  left  down  to  the  ground-floor,  or  the  conversion  into  a  dwell- 
ing-house of  any  building  not  originally  constructed  for  human 
habitation,  or  the  conversion  into  more  than  one  dwelling-house  of  a 
building  originally  constructed  as  one  dwelling-house  only,  shall  be 
considered  the  erection  of  a  new  building." 

The  local  board  of  Barnsley  made  certain  by-laws  pursuant  to  the 
power  for  that  purpose  vested  in  them  by  the  Public  Health  Act, 
1848,  which  were  duly  confirmed  by  the  Home  Secretary  on  the  Slst 
of  March,  1860.     The  27th  of  these  was  as  follows  :— 

^*  In  any  case  where  it  is  certified  to  the  local  board  of  health  by 
the  officer  of  health  of  the  district,  if  any,  by  the  surveyor,  by  the 
inspector  of  nuisances,  or  by  any  two  medical  practitioners,  that  any 
building  or  part  of  a  building  is  unfit  for  human  habitation,  the  local 
board  of  health  may,  by  their  order  affixed  conspicuously  on  the 
building  or  part  of  the  building,  declare  that  the  same  is  not  fit  for 
human  habitation,  and  shall  not,  after  a  date  to  be  therein  specified, 
be  inhabited ;  and  any  person  who  after  the  date  mentioned  in  such 
order  lets  or  occupies,  or  continues  to  let  or  occupy,  or  knowingly 
*6271  ^^^^^^  ^  ^^  occupied  *such  building  or  part  of  a  building, 
-'  shall  be  liable  for  every  such  offence  to  a  penalty  not  exceed- 
ing 20«.  for  every  day  during  which  the  same  is  so  let  or  occupied: 
Provided  always,  that,  if  at  any  time  after  such  order  made  the  local 
board  of  health  shall  be  satisfied  that  such  house  has  become  or 
rendered  fit  for  human  habitation,  they  may  revoke  their  said  order, 
and  the  same  shall  thenceforth  cease  to  operate." 

A  meeting  of  the  local  board  was  held  on  the  23d  of  June,  1863, 
when  a  resolution  was  passed  directing  the  officer  of  health  to  inspect 
the  plaintiff's  house  and  report  to  them  as  to  its  condition.  The 
officer,  having  made  his  inspection,  reported  to  the  board  that  the 
premises  were  unfit  for  human  habitation.  On  the  21st  of  July,  the 
board  resolved  to  give  the  proper  order  under  the  by-law  above  set 
out ;  and,  at  a  subsequent  meeting  of  the  board,  viz.  on  the  18th  of 
August,  the  following  notice  was  signed  and  sealed  by  them,  and  was 
on  the  same  day  affixed  on  the  outer  door  of  the  plaintiff's  dwelling- 
house  : — 

''  Barnsley  Local  Board  of  Health. 

''  Whereas,  our  officer  of  health  has  certified  to  us  in  writing  that 
the  dwelling-house  situate  at  Pogmoor,  within  the  district  of  the  town- 
ship of  Barnsley,  in  the  county  of  York,  belonging  to  George  Wike, 
ana  in  the  occupation  of  Samuel  Burgess,  is  unfit  for  human  habita- 
tion :  Now  we,  the  said  local  board  of  health  for  the  said  district,  do 
by  this  order,  affixed  conspicuously  on  the  said  dwelling-house,  declare 
that  the  same  is  not  fit  for  human  habitation,  and  that  the  same  shall 
not  be  inhabited  after  the  29th  day  of  August  instant: — 

''  And  we  do  hereby  give  notice  that  any  person  who,  after  the  said 
29th  day  of  August  instant,  lets  or  occupies,  or  continues  \o  let  or 
occupy,  or  knowingly  suffers  to  be  occupied  the  said  dwelling-house, 
will  be  liable  to  a  penalty  not  exceeding  20«.  for  every  day  daring 
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*which  the  same  dwelling-house  shall   be  so  let  or  occu-  r«aoQ 
pied."  ^ 

The  dwelling-house  in  question  was  erected  long  before  the 
year  1853,  when  the  local  board  of  health  for  Barnsley  was  consti- 
tated,  and  had  not  since  been  re-erected. 

It  was  admitted,  on  the  part  of  the  plaintiff,  that,  if  the  by-law  in 
qaestion,  as  applied  to  a  building  erected  before  the  constitution  of 
the  district,  gave  power  to  the  local  board  to  do  as  they  did,  all  their 
proceedings  were  regular, — with  this  exception,  that,  before  ordering 
the  placard  (notice)  to  be  stuck  up,  or  sticking  it  up,  the  board  should 
have  given  the  plaintiff  notice  and  an  opportunity  of  being  heard. 
Bat  it  was  insisted  that  the  by-law  only  applied  to  new  buildings. 

For  the  defendants  it  was  contended  that  the  board  had  power  to 
make  the  by-law  in  question,  and  that  it  had  been  properly  enforced. 

The  learned  judge  nonsuited  the  plaintiff,  giving  him  leave  to  move 
to  enter  a  verdict  for  51.  os.  if  the  court,  drawing  such  inferences  of 
fact  as  a  jury  might  draw,  should  be  of  opinion  that  the  statute  and 
the  by-law  afforded  the  local  board  no  justification  for  the  act  com- 
plained of. 

Ovtrend,  Q.  C,  in  Easter  Term,  obtained  a  rule  nisi  to  enter  a 
verdict  for  the  plaintiff,  with  62. 5«.  damages,  on  the  grounds, — ''first, 
that  the  by-law  of  the  local  board  of  health  of  Barnsley  did  not 
justify  the  breaking  and  entering  the  dwelling-house  of  the  plaintiff 
— secondly,  that  the  power  of  making  by-laws  under  the  34th  section 
of  the  Local  Government  Act,  1858,  as  to  closing  buildings  for 
human  habitation,  did  not  extend  to  buildings  erected  before  the 
date  of  the  constitution  of  the  district, — thirdly,  that  the  local  board 
had  no  authority  to  enforce  the  by- law  without  first  giving  r«goa 
^notice  to  the  plaintiff,  and  affording  him  an  opportunity  of  '- 
being  heard.  He  referred  to  Cooper  v.  The  Wandsworth  Board  of 
Works,  14  C.  B.  N.  S.  180  (E.  0.  L.  R.  vol.  108). 

Manisty,  Q.  C,  and  Kemplay^  now  showed  cause. — Two  questions 
arise  upon  this  rule, — 1.  whether  a  by-law  made  by  the  local  board 
of  health  of  this  district,  under  the  authority  of  the  S4th  section  of  the 
Local  Government  Act,  1858,  with  regard  to  the  condemnation  of 
buildings  found  to  be  unfit  for  human  habitation,  can  have  reference 
to  buildings  which  were  erected  before  the  district  was  constituted, — 
2.  assuming  that  it  can,  whether  it  was  incumbent  on  the  local  board 
to  give  the  occupier  notice  before  they  affixed  the  placard  upon  the 
house.  The  S4th  section  of  the  21  k  22  Vict.  c.  98  begins  with  re- 
pealing the  5Sd  and  72d  sections  of  the  Public  Health  Act,  1848,  to 
which  it  may  not  be  immaterial  to  refer.  The  5Sd  section  of  that  act 
required  notice  to  be  given  to  the  local  board  before  the  commence- 
ment of  any  new  building;  and  the  72d  required  notice  to  be  given 
before  beginning  to  lay  out  any  new  street  In  lieu  of  these  two  sec- 
tions, the  S4th  section  of  the  21  k  22  Vict.  c.  98  enacts  that  the  local 
board  may  make  by-laws  with  respect  to  four  several  matters, — 1. 
the  level,  width,  and  construction  of  new  streets^  and  the  provisions  for 
the  sewerage  thereof, — 2.  the  structure  of  walls  of  new  buildings, 
&c, — 8.  the  sufficiency  of  the  space  about  buildings,  to  secure  a  free 
circulation  of  air,  and  the  ventilation  of  buildings, — 4.  the  drainage 
of  buildings,  water-closets,  &c.,  and  the  closing  of  buildings  or  parts 
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of  buildings  unfit  for  human  habitation,  and  the  prohibition  of  their 
use  for  such  habitation.  Then  it  goes  on,  "  ana  they  may  farther 
provide  for  the  observance  of  the  same,  by  enacting  therein  such  pro- 
visions  as  they  think  necessary; — as  to  the  giving  of  notices, — as  to 
*6301   *^^^  deposit  of  plans  and  sections  by  persons  intending  to  lay 

^  out  streets  or  to  construct  buildings, — as  to  inspection  by  the 
local  board, — and  as  to  the  power  of  the  local  board  to  remove,  alter, 
or  pull  down  any  wall  begun  or  done  in  contravention  of  such  by- 
laws." Then  comes  this  proviso, — '*  provided  always  that  no  such 
by-law  shall  affect  any  building  erected  before  the  date  of  the  con- 
stitution of  the  district.''  This  by-law  was  made  under  the  supposed 
authority  of  the  4th  clause  of  s.  84:  and  the  question  is,  whether  such 
a  by4aw  can  be  made  to  apply  to  a  building  erected  before  the  con- 
stitution of  the  district  under  the  16  &  17  Vict  c.  24.  One  of  the 
most  important  objects  of  the  statute  would  be  frustrated  if  it  were 
held  that  the  local  board  have  not  power  to  prohibit  the  occupatioQ 
as  dwelling-houses  of  premises  which  are  unfit  for  human  habitation. 
It  is  a  provision  which  is  peculiarly  applicable  to  old  bouses.  '^Sach 
by-law,"  in  the  proviso,  must  mean  a  by-law  referring  to  the  special 
provision  next  immediately  preceding,  viz.  the  removal,  alteration, 
or  pulling  down  any  work  begun  or  done  in  contravention  of  the  by- 
laws. This  provision  is  not  in  terms  confined  to  new  buildings,  and 
it  is  in  its  nature  more  applicable  to  old  structures.  [Williams,  J.— 
It  is  difficult  to  say  that  the  first  three  clauses  apply  to  old  build- 
ings.] The  first  and  second  apply  to  new  streets  and  buildings;  but 
the  third  and  fourth  are  more  general.  [Williams,  J. — Suppose  the 
local  board  made  a  by-law  declaring  that  no  alley  shall  be  less  than 
six  feet  wide.  That  might  very  properly  be  ordered  as  to  new  struc- 
tures, but  not  as  to  old  ones.]  In  Shiel,  app..  The  Mayor  &c.  of  Sun- 
derland, resp.,  6  Hurlst.  &  N.  796,  a  by-law  made  by  a  local  board  of 
health  pursuant  to  this  section  directed  that  "every  building  to  be 
erected  and  used  as  a  dwelling-house  shall  have  an  open  space  exclu- 
*fi^n  ^*^®^y.  belonging  thereto,  to  the  extent  *of  at  least  one-third  of 

-'  the  entire  area  of  the  ground  on  which  the  said  dwelling-bouse 
shall  stand,  and  which  shall  belong  thereto,"  &c.  By  the  21  &  22 
Vict.  0.  98,  s.  84,  no  by-law  shall  affect  any  building  erected  before 
the  date  of  the  constitution  of  the  district,  but  the  re-erecting  of  any 
building  pulled  down  to  or  below  the  ground-floor,  or  the  conversion 
into  a  dwelling-house  of  any  building^  not  originally  constructed  for 
human  habitation,  shall  be  considered  the  erection  of  a  new  building. 
The  proprietor  of  a  house  .which  had  been  erected  before  the  constitu- 
tion of  the  district,  and  was  used  as  an  hotel,  having  a  yard  with 
coach-house  and  stables  in  the  rear,  for  the  purpose  of  making  an 
addition  to  the  hotel,  pulled  down  th6  coach-house  and  stables  below 
the  ground-floor,  and  erected  upon  the  same  site  a  building  three 
stories  high, — the  only  means  of  access  to  the  upper  chambers  being 
by  going  up  the  staircase  of  the  old  house  and  through  a  passage  into 
the  new  building.  On  an  information  against  the  proprietor  for  an 
offence  against  the  by-law,  in  not  leaving  an  open  space  equal  to 
one-third  of  the  area  of  the  ground  on  which  the  dwelling-house,  &c., 
stood,  the  justices  found  that  the  building  erected  in  the  yard,  being 
a  new  building  built  up  to  and  adjoining  the  old  building,  most 
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either  be  considered  with  the  old  building  as  one  house,  or  that  the 
old  bouse  and  new  building  must  be  considered  as  two  erections,  and 
that  both  old  and  new  buildings  must  be  considered  in  reckoning ' 
the  ground  upon  which  the  building  stood  ;  and  they  convicted  him 
of  a  breach  of  the  by-law :  it  was  held  that  the  conviction  could  not 
be  sustained,  because  the  new  erection  was  not  a  new  dwelling-house, 
but  merely  an  addition  to  an  old  dwelling-house.  '*  It  is  reasonable," 
says  Bramwell.  B.,  '*  when  people  are  laying  out  new  streets,  to  say 
that  they  shall  lay  them  out  in  a  ^particular  manner;  but  it  is  r^goo 
a  very  different  thing  to  say  that  people  whose  property  has  ^ 
been  laid  out  long  ago  shall  only  make  a  particular  use  of  it." 

Overend,  Q.  0.,  Field,  Q.  C,  and  Mauk,  insupport  of  the  rule. — The 
repealed  provisions  of  the  11  &  12  Vict.  c.  63  were  entirely  prospective. 
The  substituted  provisions  in  the  21  &  22  Vict.  c.  98,  s.  34,  were 
evidently  intended  to  be  prospective  also.  The  1st  and  2d  clauses  in 
terms  apply  to  new  buildings;  the  3d  can  hardly  apply  to  old  build- 
ings; the  4th  might  perhaps,  but  for  the  proviso  that  "no  such  by- 
law shall  affect  any  building  erected  before  the  date  of  the  constitu- 
tion of  the  district."  That  proviso  is  to  be  read  as  a  limitation  on 
that  which  is  before  expressed.  The  building  in  question  was  about 
one  hundred  years  old.  Provisions  of  this  sort,  which  interfere  with 
common-law  rights,  and  give  a  new  jurisdiction  to  local  boards,  are  to 
be  construed  very  strictly,  to  prevent  usurpation  and  abuse.  The  49th 
section  of  the  Public  Health  Act,  1848,  which  related  to  drains,  &c., 
and  is  unrepealed,  was  expressly  conlBned  to  newly-erected  houses  or 
to  houses  rebuilt. 

Erle,  C.  J. — I  am  of  opinion  that  the  27th  by-law  made  by  the 
local  board  of  health  of  Barnsley  constituted  no  defence  to  the  tres- 
passes charged,  and  therefore  that  the  plaintiff  is  entitled  to  have  a 
verdict  entered  for  him  pursuant  to  the  reservation  at  the  trial.  The 
plaintifi'^s  house  was  erected  long  before  Barnsley  was  constituted  a 
district  under  the  Public  Health  Act.  The  by-law  under  which  the 
defendant  acted  provides  for  the  case  of  buildings  which  are  found  to 
be  unfit  for  human  habitation :  and  it  is  based  upon  the  power  given 
to  the  local  board  by  the  84th  section  of  the  Local  Government  Act, 
1858,  to  make  by-laws  *with  respect,  amongst  other  things,  r^aoo 
to  '*the  closing  of  buildings  or  parts  of  buildings  unfit  for  *- 
human  habitation,  and  to  prohibition  of  their  use  for  such  habitation.'' 
These  wide  words  would  undoubtedly  authorize  the  by-law  in  ques- 
tion ;  but  they  are  followed  by  a  proviso  that  *'  no  such  by-law  shall 
affect  any  building  erected  before  the  date  of  the  constitution  of  the 
district."  Giving  effect  to  the  plain  words  of  the  enactment  conferring 
the  authority,  and  of  the  proviso,  it  seems  to  me  that  the  local  board 
had  not  the  power  to  make  a  by-law  which  would  enable  them  to 
order  the  closing  of  an  old  building,  erected  before  the  constitution 
of  the  district,  and  not  since  rebuilt.  I  was  very  much  pressed  by  a 
scruple,  lest,  in  putting  the  construction  upon  the  statute  which  I  am 
doing,  I  should  be  obstructing  the  operation  of  a  sanitary  provisifm, 
which,  if  carried  out  with  fairness  and  discretion,  must  undoubtedly 
have  a  very  beneficial  effect  upon  the  health  and  morals  of  the  inhabit- 
ants of  densely  populated  districts:  and  I  am  anxious  not  to  limit  or 
embarrass  the  powers  which  the  legislature  has  thought  fit  to  intrust 
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to  local  boards.  I  have  therefore  looked  anxiously  to  see  if  the 
language  of  the  statute  is  such  as  to  compel  me  to  come  to  this  con- 
clusion. My  scruple  has,  however,  been  in  a  great  degree  removed 
becau.se  I  find  many  provisions  in  the  act  giving  the  board  power  to 
prevent  or  to  remove  nuisances,  besides  the  powers  already  existing 
at  common  law.  I  think  also  the  legislature  might  well  be  supposed 
to  be  slow  to  take  away  or  abridge  the  vested  rights  of  the  owners  of 
property.  The  provision  in  question  was  intended,  as  it  seems  to  me, 
to  apply  to  all  newly-erected  premises  within  the  di.strict:  but,  in  the 
case  of  those  who  have  invested  their  capital  in  building  there  before 
these  new  arrangements  came  into  existence,  it  would  seem  unjust  to 
*fl^41  ^^^®  ^^®  local  *board  authority  to  interfere  with  them.  The 
^  local  board  are  empowered  to  make  by-laws  with  respect  to 
the  space  about  buildings,  and  their  ventilation.  In  the  case  of  a 
building  erected  after  the  constitution  of  the  district,  the  local  board 
may  reasonably  have  power  to  interfere  if  the  structure  is  not  fit  in 
these  respects.-  But  it  would  be  a  very  considerable  interference  with 
vested  rights,  to  hold  that  they  may  exercise  the  same  control  over 
buildings  which  were  there  before.  I  am  very  much  confirmed  in 
this  view  by  the  fact  that  similar  provisions  are  contained  in  the  two 
sections  of  the  11  &  12  Vict.  c.  63  which  are  repealed,  and  that  in  the 
new  legislation  which  enables  the  local  board  to  make  by-laws  upon 
the  subject,  there  is  the  express  proviso  I  before  adverted  to,  that  no 
by-law  made  under  the  authority  of  that  statute  shall  affect  any 
building  erected  before  the  date  of  the  constitution  of  the  district.  The 
words  are  general :  and  I  have  arrived  at  the  clear  conclusion  that  it 
was  intended  to  limit  the  general  authority  of  the  local  board  to  make 
by-laws,  and  that  consequently  the  by-law  in  question  does  not  apply 
to  the  plaintiff's  house. 

Williams,  J. — I  am  of  the  same  opinion.  I  do  not  express  any 
opinion  as  to  whether  the  powers  of  the  local  board  ought  to  have 
been  extended  further  than  they  have  been.  But,  construing  the 
enactment  as  it  stands,  I  think  the  local  board  clearly  had  no  power 
to  make  a  by-law  so  as  to  affect  premises  which  were  in  existence 
before  the  date  of  the  constitution  of  the  district.  That  seems  to  me 
to  be  the  natural  result  of  the  ordinary  grammatical  construction  of 
the  words  of  the  21  &  22  Vict.  c.  98,  s.  34.  It  begins  by  enacting 
that  every  local  board  may  make  by-laws  with  respect  to  four  several 
matters  which  are  separately  enumerated.  It  then  goes  on  to  say  that 
*fiH"l  ^^®^  ^^y  further  *provide  for  the  observance  of  those  by-laws 
-'  by  enacting  therein  such  provisions  as  they  think  necessary  as 
to  the  giving  of  notices,  &c. ;  and  then  this  part  of  the  section  con- 
cludes with  a  proviso  that  "no  such  bylaw," — that  is,  upon  the 
subject  of  any  of  the  four  heads  before  mentioned, — **  shall  affect  any 
building  erected  before  the  date  of  the  constitution  of  the  district.*' 
If  the  defendant's  contention,  that  this  proviso  applies  only  to  the 
special  provision  next  immediately  preceding,  were  correct,  it  would 
leave  the  third  and  fourth  classes  of  by-laws  to  apply  to  all  buildings 
whether  erected  before  or  after  the  date  of  the  constitution  of  the  dis- 
trict. I  agree  with  my  Lord  that  such  a  power  would  be  a  very 
harsh  one  to  confer  upon  the  board.  Further,  if  the  defendant's  con- 
tention be  correct,  the  proviso  would  be  useless,  not  to  say  senseless; 
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for,  all  those  provisions  must  from  their  nature  refer  to  matters  which 
must  arise  after  the  district  is  formed,  and  therefore  the  proviso  is  not 
needed.  I  can  very  well  understand  why  it  was  introduced,  if  the 
plaintiffs  contention  be  the  true  one. 

WiLLES,  J.,  concurred. 

Btlbs,  J. — Seeing  that  the  clause  in  question  is  a  substitution  for 
two  clauses  in  the  former  act  which  applied  only  to  new  buildings,  I 
think  we  are  warranted  in  giving  the  words  here  used  their  natural 
construction,  by  holding  that  the  power  of  the  local  board  to  make 
by-laws  is  confined  to  such  by-laws  as  shall  apply  exclusively  to 
buildings  erected  (or  altered)  since  the  date  of  the  constitution  of  the 
district  under  the  Public  Health  Act.  Rule  absolute.(a) 

(a)  S«e  Tinkler  v.  The  Wandaworth  Diitriot  Board,  27  Lew  J.,  Ch.  842. 


♦G'FLANAGAN  v.  GEOGHEGAN.    June  9.         [*686 

The  17  A  18  Vict  e.  34,  is  not  eTeilable  to  oompel  the  ettendenee  of  a  person  in  Ireland  aa  a 
vitneei  before  one  of  the  Masters  of  this  court  upon  a  compulsory  reference  under  the  Common 

Law  Procedure  Act,  1854. 

« 

The  17  k  18  Vict.  c.  84,  recites  that  "  great  inconvenience  arises 
in  the  administration  of  justice  from  the  want  of  a  power  in  the 
saperior  courts  of  law  to  compel  the  attendance  of  a  witness  resident- 
in  one  part  of  the  united  kingdom  at  a  trial  in  another  part,  and 
the  examination  of  such  witnesses  by  commission  is  not  in  all 
cases  a  sufficient  remedy  for  such  inconvenience,"  and  enacts  (s.  1) 
that,  "  if  in  any  action  or  suit  now  or  at  any  time  hereafter  depend- 
ing in  any  of  Her  Majesty's  superior  courts  of  common  law  at  West- 
minster or  Dublin,  or  in  the  Court  of  Session  or  Exchequer  in  Scot- 
land, it  shall  appear  to  the  court  in  which  such  action  is  pending,  or, 
if  such  court  is  not  sitting,  to  any  judge  of  any  of  the  said  courts 
respectively,  that  it  is  proper  to  compel  the  personal  attendance  at 
any  trial  of  any  witness  who  may  not  be  witnin  the  jurisdiction  of 
the  court  in  which  such  action  is  pending,  it  shall  be  lawful  for  such 
court  or  judge,  if  in  his  or  their  discretion  it  shall  so  seem  fit,  to  order 
that  a  writ  called  a  writ  of  subpoena  ad  testificandum  or  of  subpoena 
duces  tecum  or  warrant  of  citation  shall  issue  in  special  form,  com- 
manding such  witness  to  attend  such  trial  wherever  he  shall  be  within 
the  united  kingdom ;  and  the  service  of  any  such  writ  or  process  in 
any  part  of  the  united  kingdom  shall  be  as  valid  and  efiectual  to  all 
intents  and  purposes  as  if  the  same  had  been  served  within  the  juris- 
diction of  the  court  from  which  it  issues." 

Jones  moved  for  an  order  under  the  above  statute  upon  a  witness 
in  Ireland  to  attend  before  the  Master  as  a  witness  upon  a  reference 
under  the  compulsory  ^clauses  of  the  Common  Law  Procedure  r^agj 
Act,  1864.  [WiLLBS,  J. — Is  a  subpoena  the  proper  process  '■ 
for  that  purpose  ?  The  mode  of  compelling  the  attendance  of  a  wit- 
ness before  an  arbitrator,  is,  by  a  judge's  order  under  Baron  Parke's 
Act,  3  &  4  W.  4,  c.  42,  s.  40;  and  I  presume  that  would  be  the  pro- 
per process  for  bringing  a  witness  beibre  the  Master  on  a  reference. 
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The  act  under  which  you  move  and  the  second  Common  Law  Pro- 
cedure Act  were  passed  during  the  same  session  of  parliament:  but 
the  framers  of  the  one  act  were  altogether  ignorant  of  what  was  being 
done  by  the  framer  of  the  other.  The  second  Common  Law  Proced- 
ure Act  seems  only  to  be  addressed  to  amending  the  mode  of  refer- 
ring cases  to  arbitration :  it  contains  nothing  to  show  an  intention  to 
alter  the  process  to  compel  the  attendance  of  witnesses  upon  compol- 
sory  references  before  the  Master.  You  are  asking  for  an  order:  but 
the  only  process  which  the  statute  under  which  you  apply  contem- 
plates, is,  a  writ  of  subpoena  to  compel  the  attendance  of  the  witness 
at  a  trial'] 

P£R  Curiam. — We  think  the  application  now  made  is  not  aathor- 
ized  by  the  statute  17  &  18  Vict.  c.  84.  Bule  refused. 


*638]  *EYBE  and  Another  v.  ARCHER.    June  9. 

A  deed  in  the  fonn  giTen  in  Sohednle  D.  to  the  Bftnkrnptoj  Aet,  1861  (tbongh  dnijexeeatod 
•nd  registered),  eannot  be  pleaded  in  bar  to  an  action  againit  the  debtor  by  a  creditor  who 
has  aseenied  to  and  exeentod  the  same,  for  a  debt  in  respect  of  whioh  sneh  creditor  bai  w 
assented. 

This  was  an  action  for  work  and  labour  as  attorneys,  and  for  dis- 
bursements and  moneys  due  upon  accounts  stated. 

Plea, — that,  after  the  accruing  of  the  causes  of  action,  and  after  the 
coming  into  force  of  the  Bankruptcy  Act,  1861,  and  before  suit,  the 
defendant  being  indebted  to  divers  persons  in  divers  sums  of  money, 
and  being  unable  to  pay  the  same,  the  defendant  and  certain  persons, 
to  wit,  one  S.  Freeman  and  one  J.  E.  Chapman,  as  trustees  as  herein- 
after mentioned,  did  make  and  enter  into  a  certain  deed  in  such  form 
as  is  expressed  in  Schedule  D.  to  the  said  act  annexed,  relating  to  the 
debts  and  liabilities  of  the  defendant  as  such  debtor,  and  the  distriba- 
tion,  management,  and  winding-up  of  his  estate,  and  his  release  there- 
from, and  which  deed  was  made  between  the  defendant  and  the  said 
S.  Freeman  and  J.  E.  Chapman  on  the  behalf  and  with  the  assent  of 
the  plaintiffs  and  certain  other  creditors  of  the  defendant,  and  which 
said  deed  the  plaintiffs  also  undersigned  as  such  creditors,  and  by 
which  said  deed  the  defendant  conveyed  all  his  estate  and  effects  to 
the  said  S.  Freeman  and  J.  E.  Chapman  absolutely,  to  be  applied  and 
administered  for  the  benefit  of  the  creditors  of  the  defendant  in  like 
manner  as  if  the  defendant  had  been  at  the  date  of  the  said  deed 
duly  adjudged  bankrupt:  That  the  defendant  did,  after  the  accruing 
of  the  causes  of  action  to  which  that  plea  was  pleaded,  and  before 
the  commencement  of  the  suit,  that  is  to  say,  on  the  Sd  of  May,  1862, 
duly  execute  the  said  deed,  and  that  his  execution  thereof  was  and  is 
attested  by  an  attorney  and  solicitor,  and  that  the  said  trustees  duly 
^/.qo-i  executed  *the  same,  and  the  majority  in  number  representing 
^  three-fourths  in  value  of  the  defendant's  said  creditors  whose 
debts  respectively  amounted  to  101.  and  upwards  did  in  writing 
assent  to  or  approve  of  the  said  deed,  and  the  plaintiffs,  being  such 
creditors  as  aforesaid,  did  also  undersign  the  said  deed  as  such  credit- 
ors of  the  defendant ;  and  that  twenty-eight  days  from  the  day  of 
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the  execation  of  tbe  said  deed  by  the  defendant,  to  wit,  on  the  80th 
of  May,  1862,  the  same  was  prod  need  and  left  (having  been  first,  and 
the  same  was  before  the  registration  thereof,  duly  stamped  with  and 
bore  such  ordinary  and  ad  valorem  stamp-duties  as  in  and  by  the  said 
act  were  and  are  in  that  behalf  required,)  at  the  office  of  the  chief 
registrar  in  the  said  act  in  that  behalf  mentioned,  for  the  purpose  of 
being,  and  the  same  was  within  the  said  twenty-eight  days,  to  wit,  on 
the  day  and  year  in  that  behalf  before  mentioned,  duly  registered 
according  to  the  said  act ;  and  that,  together  with  the  said  deed,  there 
was  delivered  to  the  said  chief  registrar  an  affidavit  by  the  defendant, 
as  and  being  such  debtor,  that  such  a  majority  as  in  this  behalf  afore- 
said had  by  writing  assented  to  or  approved  of  the  said  deed  as  afore- 
said, and  which  said  affidavit  also  stated  the  amount  in  value  of  the 
property  and  credits  of  the  defendant,  as  and  being  such  debtor,  com- 
prised in  the  said  deed :  That,  immediately  after  the  execution  of  the 
said  deed  by  the  defendant  (being  such  debtor)^  possession  of  all  the 
property  comprised  in  (he  saici  deed  of  which  the  defendant  could 
give  or  order  possession,  was  given  to  the  said  trustees :  That  the 
said  deed  contained  all  such  things  as  were  necessary  to  make  the 
same,  and  the  same  was  a  trust  deed  for  the  benefit  of  the  defend- 
ant's creditors  within  the  meaning  of  the  said  act;  and  that  every- 
thing had  happened  and  been  done  by  the  defendant  and  the  said 
trustees  and  his  said  creditors  ^necessary  to  make  the  said  deed,  r^g^A 
and  the  same  was,  as  valid,  efifectual,  and  binding  on  all  the  '- 
defendant's  creditors  as  if  they  were  parties  to  and  had  duly  executed 
the  same ;  and  that  the  plaintiflb  were  proceeding  in  this  action  for 
and  on  account  of  and  to  recover  and  enforce  against  the  defendant, 
in  breach  of  the  said  deed,  certain  debts  and  demands,  being  the 
causes  of  action  to  which  this  plea  was  pleaded,(a)  in  respect  of  which 
the  plaintifis  were  entitled  to  have  the  benefit  of  the  provisions  of 
the  said  deed. 

To  this  plea  the  plaintiffs  demurred,  the  ground  of  demurrer  stated 
in  the  margin  being,  "that  a  deed  in  the  form  expressed  in  Schedule 
D.  to  the  Bankruptcy  Act,  1861,  cannot  be  pleaded  in  bar  to  an  action 
against  the  debtor  executing  such  deed,  by  a  creditor  who  has 
assented  to  and  undersigned  the  same,  for  the  debt  in  respect  of 
which  such  creditor  has  so  assented."     Joinder. 

Archibald^  in  support  of  the  demurrer. — The  deed  in  question  is 
no  bar  to  the  action.  It  contains  no  release :  it  is  nothing  more  than 
an  assignment  for  the  benefit  of  creditors,  and  therefore  is  not  plead- 
able in  bar:  Tabor  v.  Edwards,  4  C.  B.  N.  S.  1  (E.  C.  L.  R  vol.  93); 
Legge  V.  Cheesebrough,  5  C.  B.  N.  S.  741  (E.  C.  L.  R.  vol.  94).  [Byles, 
J. — The  question  is,  whether  s.  200,  with  the  surrounding  circum- 
stances, makes  this  deed  operate  as  a  bar.]  It  purports  to  be  a  deed 
executed  pursuant  to  s.  200;  but  there  is  no  averment  that  the 
notices  were  given  as  required  by  that  section :  it  must  therefore  be 
taken  to  have  the  same  effect  as  a  deed  under  s.  192  which  contains 
no  release.  The  192d  section  enacts  that  *'  every  deed  or  instrument 
made  or  entered  into  between  a  debtor  and  his  creditors,  or  any  of 
them,  or  *a  trustee  on  their  behalf,  relating  to  the  debts  or  lia-  r^g^i 
bilities  of  the  clebtor,  and  his  release  therefrom,  or  the  distri-  '• 

(o)  Th«  plea  wm  pleaded  with  an  exception  ai  to  a  amaU  mm  paid  into  ooart. 
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bation,  inspection,  management,  and  winding  np  of  his  estate,  or  anj 
of  such  matters,  shall  be  as  valid  and  effectual  and  binding  on  all  the 
creditors  of  such  debtor  as  if  thej  were  parties  to  and  had  duly  exe- 
cuted the  same,"  provided  certain  conditions  be  observed.  And  &  197 
enacts,  that,  after  the  registration  of  such  deed,  "the  debtor  and 
creditors  and  trustees,  parties  to  such  deed,  or  who  are  bound  thereby, 
shall  in  all  matters  relating  to  the  estate  and  effects  of  such  debtor 
be  subject  to  the  jurisdiction  of  the  Court  of  Bankruptcy,  and  shall 
respectively  have  the  benefit  of  and  be  liable  to  all  the  provisions  of 
this  act,  in  the  same  or  like  manner  as  if  the  debtor  had  been  ad- 
judged a  bankrupt,  and  the  creditors  had  proved,  and  the  trustees 
had  been  appointed  creditors'  assignees  under  such  bankruptcy ;"  and 
that,  "  except  where  the  deed  shall  expressly  provide  otherwise,  the 
court  shall  determine  all  questions  arising  under  the  deed  according 
to  the  law  and  practice  in  bankruptcy,  so  far  as  they  may  be  applica- 
ble, and  shall  have  power  to  make  and  enforce  all  such  orders  as  it 
would  be  authorized  to  do  if  the  debtor  in«such  deed  had  been  ad- 
judged bankrupt,  and  his  estate  were  administered  in  bankruptcy.^' 
There  is  no  difference  in  this  respect  between  the  provisions  of  the 
11  &  12  Vict.  c.  106  and  those  of  the  Bankruptcy  Act,  1861.  The 
proper  course  would  probably  be  that  adopted  in  Woodward  t;.  Mere- 
dith, 2  D.  &  L.  186.  Under  s.  182,  proof  of  a  debt  operates  as  an 
election:  but  it  is  not  pleadable  in  bar. 

Hannefif  control. — The  form  given  in  the  schedule  must  be  adopted 
where  the  debtor  is  compelled  to  avail  himself  of  the  200th  section. 
It  is  true  the  deed  does  not  in  terms  purport  to  be  a  release:  but  the 
^legislature  say  it  shall  be  aufficienL  [Bylks,  J. — Sufficieot 
for  what?]  For  all  the  purposes  of  the  act.  Looking  at  s. 
198,  it  is  plain  that  this  was  intended  to  operate  as  a  discharge.  The 
court  will  give  it  a  reasonable  effect :  and  at  all  events  it  must  operate 
as  a  new  contract  as  between  the  debtor  and  those  creditors  who 
execute  the  deed.  To  hold  that  it  cannot  be  pleaded  in  bar,  will  be 
depriving  it  of  all  effect.  A  deed  under  the  other  sections  has  no 
operation  as  a  bar  to  an  action  by  a  non-executing  creditor ;  but  it  is 
binding  on  those  who  do  execute :  Norman  v.  Thompson,  4  Exch. 
755.  In  Good  v.  Cheesman,  2  B.  &  Ad.  828  (£.  G.  L.  B.  vol.  22),  a 
debtor  being  unable  to  meet  the  demands  of  his  creditors,  they  signed 
an  agreement  (which  was  assented  to  by  the  debtor)  to  accept  pay- 
ment by  his  covenanting  to  pay  two-thirds  of  his  annual  income  to  a 
trustee  of  their  nomination,  and  give  a  warrant  of  attorney  as  a  col- 
lateral security.  The  creditors  never  nominated  a  trustee,  and  the 
agreement  was  not  acted  upon,  and  one  of  the  creditors  brought  an 
action  against  the  debtor  for  his  demand.  The  debtor  appeared  to 
have  been  always  willing  to  perform  his  part  of  the  agreement:  and 
It  was  held  that  the  agreement,  though  not  properly  an  accord  and 
satisfaction,  was  still  a  good  defence  on  the  general  issue,  as  it  con- 
ptlvuted  a  valid  new  contract  between  the  creditors  and  the  debtor, 
lapable  of  being  immediately  enforced,  and  the  consideration  for 
which  to  each  creditor  was  the  forbearance  of  the  rest,  and  as  there 
appeared  no  failure  of  performance  on  the  part  of  the  debtor.  "Is 
not  this,"  said  Lord  Ellenborough,  ''a  case  where  each  creditor  is 
bound  in  consequence  of  the  agreement  of  the  rest?     It  appears  to 
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me  that  it  is  so  both  on  principle  and  on  the  authority  of  the  cases  in 
which  it  has  been  held  that  a  creditor  shall  not  bring  an  action, 
where  others  have  been  induced  to  join  him  in  a  *composition  ri^oAo 
with  the  debtor;  each  party  giving  the  rest  reason  to  believe  that,  ^ 
in  consequence  of  such  engagement,  his  demand  will  not  be  enforced. 
This  is,  in  fact,  a  new  agreement  substituted  for  the  original  contract 
with  the  debtor;  the  consideration  to  each  creditor  being  the  engnge- 
ment  of  the  others  not  to  press  their  individual  claims.*'  [Williams, 
J. — This  is  not  pleaded  as  an  accord  and  satisfaction.  Willes,  J. — 
Is  not  the  great  difficulty  under  s.  197,(a)  which  seems  to  assume  that 
everything  is  to  go  on  as  if  there  had  been  an  adjudication  in  bank- 
ruptcy, and  as  if  the  trustees  were  assignees  in  bankruptcy  7  If  so, 
there  is  no  release  of  the  debt  until  the  final  order  of  *dis-  r«/)iA 
charge.  If  s.  197  does  not  include  such  a  case,  then,  if  the  ^ 
debtor  is  discharged  at  all,  it  must  be  at  the  time  of  the  execution  of 
the  deed.  Everything  is  taken  out  of  him,  and  vested  in  the  trustees. 
Unless  a  further  process  is  contemplated,  there  is  no  date  at  which  be 
becomes  discharged,  if  not  at  the  date  of  the  deed.]  He  clearly  has 
no  means  of  obtaining  his  discharge  in  bankruptcy.  [Eble,  C.  J. — 
May  there  not  be  an  order  of  discharge  under  s.  197  ?]  It  is  sub- 
mitted not.  Under  s.  198,  there  may  be  protection,  as  in  bankruptcy : 
bnt  that  is  no  discharge.  The  judgment  might  be  registered :  Fluester 
V.  McClelland,  8  C.  B.  N.  S.  857.  [Williams,  J.— Is  not  a  deed 
under  s.  200  in  the  same  position  as  a  deed  under  s.  192  which  con- 
tains no  release  7]  Not  as  to  the  debtor's  discharge,  it  is  submitted. 
The  following  sections  of  the  Bankruptcy  Act,  1861,  were  also 
referred  to,  viz.  140,  157,  158,  159,  160,  161. 

Erlb,  C.  J. — I  am  of  opinion  that  this  plea  is  bad.  The  defendant 
relies  upon  a  deed  in  the  form  given  by  the  Bankruptcy  Act,  1861, 
s.  200,  and  schedule  D.  That  section  enacts,  that,  "if  a  debtor  can- 
not obtain  the  assent  of  a  majority  in  number  representing  three- 
fourths  in  value  of  his  creditors,  by  reason  df  his  being  unable  to 
ascertain  by  whom  bills  of  exchange,  promissory  notes,  or  other 
negotiable  securities,  accepted,  drawn,  made,  or  endorsed  by  him  are 
holden,  or  by  reason  of  the  absence  of  creditors  in  a  foreign  country, 
or  other  similar  circumstances,  it  shall  be  sufficient  if  he  obtain  the 
consent  of  a  majority  in  number  representing  three-fourths  in  value 

(a)  Which  enMU,  that,  "from  and  after  the  regiitration  of  erory  saoh  deed  or  inttmment 
in  manner  aforesaid,  the  debtor  and  creditora  and  trustees  parties  to  snch  deed,  or  who  hare 
assented  thereto  or  are  bonnd  thereby,  shall  in  all  matters  relating  to  the  estate  and  effects  of 
inch  debtor  be  sabject  to  the  Jnrisdietion  of  the  Court  of  Bankruptcy,  and  shall  respeetirely 
have  the  benefit  of  and  be  liable  to  all  the  proTisions  of  this  aot,  in  the  same  or  lilce  manner  as 
if  the  debtor  had  been  adjudged  a  bankrupt,  and  the  creditors  had  prored,  and  the  trustees  had 
been  appointed  creditors'  assignees  under  such  bankruptej ;  and  the  existing  or  future  trustees 
of  any  snch  deed  or  instrument,  and  the  creditors  under  the  same,  shall  as  between  themselret 
letpeetirely,  and  as  between  themselves  and  the  debtor  and  against  third  persons,  have  the 
tame  powers,  rights,  and  remedies  with  respect  to  the  debtor  and  his  estate  and  effects,  and 
the  ooUeetion  and  reooTcry  of  the  same,  as  are  possessed  or  may  bo  used  or  ezeroised  by  assign- 
ess  or  creditors  with  respect  to  the  bankrupt,  or  his  acts,  estate,  and  effects  in  bankruptcy ; 
end,  except  where  the  deed  shall  expressly  provide  otherwise,  the  court  shall  determine  all 
qnestious  arising  under  the  dsed  according  to  the  law  and  practice  in  bankruptcy,  so  far  as 
they  may  be  applicable,  and  shall  have  power  to  make  and  enforce  all  such  orders  as  it  would 
be  authorised  to  do  if  the  debtor  in  such  deed  had  been  acUudged  bankrupt,  and  his  MtaU  wert 
administered  in  bankruptcy." 
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of  all  his  other  creditors  to  such  deed  or  instrument,  as  aforesaid ; 
provided  that  notice  shall  have  been  inserted  by  or  on  behalf  of  the 
debtor  in  one  or  more  newspapers  published  in  the  county  or  place 
*6451  ^^  which  he  shall  *have  carried  on  business  immediately  prior 
^  to  the  date  of  such  instrument,  requiring  his  creditors  to 
signify  their  assent  to  or  dissent  from  such  deed  or  instrument,  by 
notice  in  writing  addressed  to  the  trustee  or  trustees  thereof  within 
fourteen  days  from  the  insertion  of  such  notice,  and  that  the  affidavit 
or  certificate  of  the  trustee  or  trustees  shall  state  the  circumstances 
of  the  case,  and  the  same  shall  be  allowed  by  the  court,  and  provided 
the  deed  or  instrument  be  in  such  form  as  is  expressed  in  schedule 
D.  to  this  act  annexed,  which  shall  vest  all  the  estate  and  effects  of 
the  debtor  in  the  trustees  of  such  deed,  and  provided  that  all  such 
other  conditions  as  are  hereinbefore  required  be  duly  complied  with.'^ 
The  form  of  deed  given  in  the  schedule  contains  no  release.  The 
question  is,  whether  the  words  "it  shall  be  sufficient"  make  the  deed 
operate  as  a  bar  to  any  action  which  any  creditor  may  choose  to 
bring.  The  200th  section  comes  in  a  chapter  or  division  of  this 
much-discussed  statute,  beginning  with  s.  192,  which  relates  to 
arrangements  by  deed  for  the  benefit  of  creditors.  Now,  a  deed 
under  s.  192  has  been  held  not  to  operate  as  a  bar,  unless  it  contains 
a  release.  Certain  things  may  be  done  which  may  make  the  deed 
operate  as  a  stay  of  execution  under  s.  198.  But  I  desire  cautiously 
to  confine  my  judgment  in  this  case  to  saying  that  this  deed  is  not 
pleadable  as  a  bar  to  the  action.  It  gives  the  debtor  the  same  rights, 
and  no  more,  as  he  would  have  under  a  deed  under  s.  192  which  con- 
tains no  release. 
The  rest  of  the  court  concurring. 

Judgment  for  the  plaintiffs. 


♦646]  ♦MEYER  t;.  DRESSER.    May  6. 

1.  The  eomignee  of  goodi  under  a  biU  of  Iftding,  hM  no  right  to  dedvet  from  the  fteigbi 
payable  on  doIWery  of  goods  the  value  of  ariielet  whieh,  though  mentioned  in  the  bill  of  ladiDg, 
turn  oat  not  to  have  been  pnt  on  board. 

2.  SetuhU,  that  evidenee  of  a  usage  to  that  efeet  would  not  be  admUiiblt. 

3.  The  Sd  section  of  the  Bills  of  Lading  Aet,  18  A  19  Viol  o.  Ill,  does  not  make  the  bill  of 
lading  eonelusive  oTidenee  against  the  oien«r  that  the  goods  were  put  on  board. 

4.  The  statute  operstes  where  the  bill  of  lading  is  signed  bj  the  master  who  Is  part-owner, 
and  who  sues  on  behalf  of  himself  and  his  co-owners. 

5.  A.  orders  a  cargo  of  timber  of  B.  at  M.,  with  direotions  to  charter  a  ship  to  bring  it  to 
London.  B.  according!  j  charters  a  ship  and  sends  the  bill  of  lading  endorsed  to  A.  with  a  drsft 
for  the  invoice  price,  whieh  A.  accepts  and  pajs  : — SemhU,  that  A.  is  a  "consignee  orendorsM 
for  valuable  consideration,"  within  the  meaning  of  the  Sd  section  of  the  BiUs  of  Lading  Act. 


This  was  an  action  for  freight  on  a  charter-party  and  bill  of  lading, 
against  the  endorsee  of  the  bill  of  lading. 

The  first  count  of  the  declaration  stated,  that,  after  the  14th  of 
August,  1865,  certain  persons  in  parts  beyond  the  seas,  to  wit,  Messrs. 
Schultz  &  Co.,  at  Memel,  delivered  to  the  plaintiff  certain  goods,  to 
wit,  certain  timber  and  wood,  to  be  by  the  plaintifi^  carried  and  ooo- 
veyed  in  a  certain  ship  of  the  plaintiff  from  Memel  to  London  under 
a  certain  bill  of  lading  signed  for  the  same  by  the  plaintiff  and  there 
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delivered  (tb^  act  of  Ood,  the  Qaeen's  enemies,  fire,  and  all  and  every 
other  dangers  and  accidents  of  the  sea,  rivers,  and  navigation,  of 
whatever  nature  and  kind  soever,  save  risk  of  boats  so  far  as  ships 
are  liable  thereunto,  excepted)  unto  the  order  of  the  said  persons  or  to 
their  assigns,  be  or  they  paying  freight  for  the  said  gooos  and  other 
cooditions  as  per  charter-party,  with  primage  and  customary  average : 
Averment,  that  afterwards,  and  after  the  said  14th  of  August,  1855, 
the  said  persons  endorsed  the  said  bill  of  lading  to  the  defendant,  in 
order  to  pass  the  property  in  such  goods  to  the  defendants ;  and  that 
thereupon,  and  by  reason  of  such  endorsement,  the  property  in  the 
said  goods  passed  to  the  defendant :  that,  by  the  charter-party  referred 
to  in  the  said  bill  of  lading,  freight  is  made  payable  at  certain  rates 
therein  specified,  and  is  made  payable  on  the  delivery  of  the  cargo, 
one-half  in  cash,  and  the  remainder  by  good  and  approved  bills  on 
London  at  three  ^months  date:  that,  before  this  suit,  all  condi-  r*aAi 
tions  were  fulfilled  and  all  things  were  done  and  had  happened,  ^ 
and  all  times  elapsed,  necessary  to  entitle  the  plaintiff  to  have  the 
freight,  primage,  and  average  paid  by  the  defendant  according  to  the 
terms  of  the  said  bill  of  lading  and  charter-party,  and  to  sue  the 
defendant  for  the  non-payment  thereof  thereof  thereinafter  men- 
tioned: yet  that  the  defendant  made  default  in  paying  the  freight, 
primage,  and  average  for  the  carriage  of  the  said  goods,  according  to 
the  said  bill  of  lading  and  charter-party ;  and  that,  although  he  paid 
the  plaintiff  a  portion  of  the  freight,  primage,  and  average  payable 
for  the  carriage  of  the  said  goods,  yet  the  defendant  made  default  in 
paying  the  plaintiff  the  residue  of  the  said  freight,  primage,  and 
average,  amounting  to  a  large  sum,  to  wit,  the  sum  of  85L  Os.  3d., 
whereby  the  plaintiff  had  not  only  lost  the  sum  so  due  to  him  as 
aforesaid,  but  the  use  and  interest  of  the  money  payable  for  the  same. 

The  declaration  also  contained  counts  for  money  agreed  to  be  paid 
in  consideration  of  the  plaintiff  giving  up  the  goods  without  de- 
manding payment  of  freight, — for  hire  of  a  ship, — and  for  money 
paid,  &C. 

Pleas,  to  the  first  count, — first,  that^  by  the  charter-party,  the 
freight  was  not  made  payable  as  alleged, — secondly,  non-delivery  of 
the  goods;  and  to  the  rest  of  the  declaration,  except  as  to  482.  IBs.  8d,f 
parcel,  &c^  payment,  and  as  to  the  residue  never  indebted,  and  as  to 
43/.  ISs.  8d.,  payment  into  court    Issue  thereon. 

The  cause  was  tried  before*  Erie,  C.  J.,  at  the  sittings  in  London 
after  Hilary  Term  last.  The  facts  were  as  follows : — The  plaintifi' 
was  master  and  part-owner  of  a  Prussian  ship  called  the  Rhea,  two. 
thirds  of  which  belonged  to  two  other  persons;  and  in  July,  1863 
entered  into  a  charter-partv  with  Messrs.  Schultz  &  Co.,  of  Memel,  to 
carry  for  them  a  cargo  oi  timber  to  *London.  The  timber  rma^Q 
had  been  bought  by  Schultz  k  Co.  as  agents  of  Dresser,  who  ^ 
is  a  timber-merchant  in  London,  and  they  chartered  the  Rhea  to  carry 
it  to  London.  The  charter-party  contained  the  following  stipula- 
tions,— "  On  proper,  true,  and  faithful  delivery  of  the  cargo  agreeable 
to  bills  of  lading,  the  captain  has  to  receive  freight  on  same  as  fol- 
lows." *'  The  captain  or  owner  pledges  the  ship  with  all  her  furniture 
and  freight,  the  freighter  the  cargo,  one  to  the  other,  firmly  by  these 
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presents,  as  special  security,  the  latter  only  the  cargo:  it  being 
agreed  and  understood,  that  for  payment  of  all  freight  and  demarrage, 
the  captain  shall  have  an  absolute  lien  and  charge  on  the  said  cargo." 
"  Both  parties  make  themselves  liable  for  the  true  and  faithful  per- 
formance of  this  agreement,  removing  all  and  every  objection  or  pre- 
text contrary  thereto  whatever,  and  in  witness  whereof  confirm  it 
throughout  by  their  respective  signatures  written  m  their  own  hand- 
writing." Bills  of  lading  were  prepared  by  Schultz  &  Co.,  and  signed 
by  the  plaintiff,  giving  a  detailed  account  of  the  timber  shipped,  in- 
cluding 600  pieces  of  oak  barrel-staves,  and  were  endorsed  to  Dresser. 
The  vessel  sailed  for  London  on  the  16th  of  August,  and  arrived  on 
the  14th  of  September.  Upon  the  discharge  of  the  cargo,  it  was  dis- 
covered that  the  600  oak  barrel-staves  were  not  on  board, — they 
never  having  in  fact  been  shipped.  The  defendant  therefore  insisted 
upon  deducting  their  value  {411.  Is,  6d.)  from  the  freight  due  upon 
the  bills  of  lading. 

On  the  part  of  the  defendant,  witnesses  were  called  to  prove  that  it 
was  the  invariable  custom  to  deduct  from  the  freight  payable  the 
value  of  any  missing  goods;  and  one  of  them,  Dr.  Zimmerman,  who 
had  been  judge  of  an  inferior  court  in  Prussia,  stated,  that,  according 
to  the  Prussian  law,  the  bill  of  lading  was  conclusive  as  to  the  goods 
♦6491  ^®'"S  o^  board  (articles  *658,  654,  655  of  the  Prussian  Code), 
^  and  that  the  assignee  of  a  bill  of  lading  had  all  the  rights  of 
the  original  shipper:  articles  452-478.  The  defendant  himself  also 
stated  that  the  alleged  usage  was  not  confined  to  the  timber  trade, 
but  that  it  prevailed  in  every  trade  and  in  every  place.  This  evi- 
dence was  admitted,  subject  to  the  plaintiff's  objection. 

One  of  the  plaintiff's  witnesses  stated  that  it  was  usual  to  deduct 
from  freight  any  claim  which  the  receiver  of  the  carTO  might  have  in 
respect  of  good^ shipped  but  not  delivered;  but  he  denied  that  there 
was  any  such  usage  applicable  to  the  case  of  goods  inserted  in  the 
bill  of  lading,  but  not  actually  shipped. 

For  the  plaintiff  it  was  submitted  that  there  was  nothing  to  take 
this  case  out  of  the  ordinary  rule,  and  therefore  that  he  was  entitled 
to  recover. 

For  the  defendant  it  was  insisted  that  the  custom  sworn  to  by  him- 
self and  his  witnesses  entitled  the  defendant  to  deduct  the  value  of 
the  missing  staves ;  and  reliance  was  also  placed  upon  the  8d  section 
of  the  Bills  of  Lading  Act,  18  &  19  Vict.  c.  Ill,  which  enacts  that 
"every  bill  of  lading  in  the  hands  of  a  consignee  or  endorsee  for 
valuable  consideration  representing  goods  to  have  been  shipped  on 
board  a  vessel,  shall  be  conclusive  evidence  of  such  shipment  as 
against  the  master  or  other  person  signing  the  same,  notwithstanding 
that  such  goods  or  some  part  thereof  may  not  have  been  so  shipped, 
unless  such  holder  of  the  bill  of  lading  shall  have  had  actual  notice  at 
the  time  of  receiving  the  same  that  the  goods  had  not  been  in  fact 
laden  on  board  :  Provided  that  the  master  or  other  person  so  signing 
may  exonerate  himself  in  respect  of  such  misrepresentation  by  show- 
ing that  it  was  caused  without  any  default  on  his  part,  and  wholly 
by  the  fraud  of  the  shipper,  or  of  the  holder,  or  some  person  under 
whom  the  holder  claims." 
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The  jury  negatived  the  custom  relied  on  by  the  *defendant,    r^osf^ 
and  returned  a  verdict  for  the  plaintiff  for  371  6«.,  leave  ^ 
being  reserved  to  the  defendant  to  move  to  enter  a  verdict  for  him. 

Manisty^  Q.  C,  accordingly,  on  a  former  day  in  this  term,  obtained 
a  rule  calling  upon  the  plaintiff  to  show  cause  "  why  the  verdict  found 
for  him  as  to  so  much  of  the  issue  raised  by  the  second  plea  as  relates 
to  the  600  pieces  of  timber  not  delivered,  and  also  as  to  the  issues 
raised  by  the  third  and  fourth  pleas,  should  not  be  set  aside,  and 
instead  thereof  a  verdict  be  entered  thereon  for  the  defendant,  pursu- 
ant to  leave  reserved,  on  the  ground,  that,  by  virtue  of  the  undisputed 
usage  in  case  of  goods  shipped  but  not  delivered,  coupled  with  the 
charter-party  and  bill  of  lading,  and  the  act  of  18  &  19  Vict.  o.  Ill, 
the  defendant  was  entitled  to  have  the  value  of  the  missing  goods 
deducted  from  the  freight  payable  by  the  defendant  in  respect  of  the 
goods  delivered  ;  and  upon  the  ground,  that,  according  to  the  law  of 
Prussia,  the  plaintiff  was  bound  to  make  that  deduction,  and  could 
not  maintain  any  action  for  his  freight  without  doing  so." 

Lush,  Q.  C,  and  Sir  George  HonymaTif  now  showed  cause. — There 
is  no  plea  upon  the  record  to  raise  the  question  of  the  defendant's 
right  to  set  off  the  value  of  the  missing  goods  against  the  freight  due 
upon  those  actually  delivered;  and  it  is  not  a  case  in  which  evidence 
of  a  usage  to  that  effect  could  properly  be  received.  A  usage  to 
deduct  the  value  in  the  case  of  short  delivery  of  goods  which  have 
actually  been  shipped,  may  be  reasonable,  inasmuch  as  there  the  cap- 
tain would  be  liable  to  a  cross-action.  But  a  custom  to  deduct  where 
by  mistake  the  goods  have  never  been  put  on  board  at  all,  would  be 
in  the  highest  degree  unreasonable  and  unjust.  This  would  r«/»e-i 
be  ^setting  up  a  usage  against  the  common  law.  At  common  '- 
law  there  is  clearly  no  right  of  deduction.  It  is  not  suggested  that 
the  alleged  custom  here  is  confined  to  any  particular  trade  or  place, 
but  it  is  said  to  obtain  all  over  the  world,  and  in  all  trades.  ''  Cus- 
toms must  in  their  nature  be  confined  to  individuals  of  a  particular 
description,  and  what  is  common  to  all  mankind  can  never  be  claimed 
as  a  custom:"  per  BuUer,  J.,  in  Fitch  v.  Bawling,  2  H.  Bl.  894,  898. 
It  is  said  that  the  plaintiff  is  estopped  by  the  Bills  of  Lading  Act 
from  saying  that  the  goods  were  not  put  on  board.  That  statute, — 
which  was  passed  in  consequence  of  the  decision  of  this  court  in 
Grant  v.  Norway,  10  C.  B.  665  (E.  C.  L.  R.  vol.  70),(a)— recites  the  mis- 
chief it  was  intended  to  remedy, — *'  whereas,  it  frequently  happens 
that  the  goods  in  respect  of  which  bills  of  lading  purport  to  be 
signed  have  not  been  laden  on  board,  and  it  is  proper  that  such  bills 
of  lading  in  the  hands  of  a  bon&  fide  holder  for  value  should  not  be 
questioned  by  the  master  or  other  person  signing  the  same,  on  the 
ground  of  the  goods  not  having  been  laden  as  aforesaid ;"  and  the  8d 
section  makes  the  bill  of  lading  conclusive  evidence  of  the  shipment, 
not  as  against  the  oianer,  but  as  against  the  master  or  other  person 
signing  it.  Before  that  statute,  it  is  clear  that  the  bill  of  lading  was 
no  estoppel :  Berkley  v.  Watling,  7  Ad,  &  E.  29  (E.  C.  L.  R.  vol.  84), 

(a)  It  wifl  tbere  held  that  the  master  of  a  ship  signing  a  biU  of  lading  for  goods  which  hare 
nerer  been  shipped,  is  not  to  be  considered  as  the  agent  of  the  owner  in  that  behalf,  so  as  to 
make  the  latter  responsible  to  one  who  has  made  adranoes  upon  the  faith  of  the  bill  of  lading 
Bc  signed. 
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2  N>  4:  P.  178 ;  Bates  t;.  Todd,  1  M.  &  Rob.  106.  This  is  an  action 
for  freight.  Freight  is  due  to  the  owner  of  the  ship  ;  and  he  is  enti- 
tled to  receive  it  without  deduction,  even  though  by  the  fault  of  the 
master  and  crew,  and  their  negligent  and  unskilful  navigation  of  the 
*B521   ^^^^^>  *^^^  cargo  is  damaged  so  as  upon  arrival  at  the  port 

-'  of  discharge  to  be  then  there  of  less  value  than  the  freight: 
Dakin  v.  Oxley,  15  C.  B.  N.  S.  646  (E.  C.  L.  R.  vol.  109).  There  is 
no  principle  of  the  law  of  England  which  warrants  the  consignee  of 
goods  in  refusing  to  pay  freight  for  goods  which  he  has  received, 
because  there  are  other  goods  undelivered  which  have  not  been  shown 
ever  to  have  been  shipped.  This  is  an  attempt  to  set  up  a  custom  in 
contravention  of  the  law  as  laid  down  in  Ritchie  v,  Atkinson,  10 
East  295.  A  carrier  is  bound  by  the  common  law  to  carry  all  goods 
that  are  tendered  to  him,  but  he  may  insist  upon  pre-payment  by  the 
consignor, — would  it  be  competent  to  a  customer  to  offer  evidence  to 
prove  a  custom  for  the  consignee  to  pay  for  the  carriage  7  In  the  case 
of  the  Don  Francisco,  31  Law  J.,  Adm.  14,  16,  Dr.  Lushington  says: 
"  In  our  Admiralty  law,  there  is  not  to  my  knowledge  any  head  of 
set-off."  In  the  notes  to  Wigglesworth  v,  Dallison,  1  Smith's  Lead- 
ing Cases,  5th  edit.  580,  it  is  said  :  '*  With  respect  to  contracts  com- 
mercial, it  has  been  long  established  that  evideace  of  a  usage  of  trade 
applicable  to  the  contract,  and  which  the  parties  making  it  knew,  or 
may  be  reasonably  presumed  to  have  known,  is  admissible  for  the 
purpose  of  importing  terms  into  the  contract  respecting  which  the 
written  instrument  is  silent.  The  words  *  usage  of  trade'  are  to  be 
understood  as  referring  to  a  particular  usage  to  be  established  by  evi- 
dence, and  perfectly  distinct  from  that  general  custom  of  merchants 
which  is  the  universal  established  law  of  the  land,  which  is  to  be  col- 
lected from  decisions,  legal  principles,  and  analogies,  not  from  evi- 
dence in  pais,  and  the  knowledge  of  which  resides  in  the  breasts  of 
the  judges."  Evidence  of  a  custom  or  usage  in  contradiction  of  the 
law-merchant  was  held  to  be  inadmissible  in  Suse  v.  Pompe,  8  G.  6. 
N.  S.  588  (E.  C.  L.  R.  vol.  98).  Does  it  make  any  difference  that 
^8531   *^^^  master,  who  is  the  plaintiff  in  the  action,  is  a  part-owner? 

-'  He  is  suing  for  his  co-owners.  Then,  the  defendant  is  not  a 
''  consignee  or  endorsee  for  valuable  consideration,"  within  the  mean- 
ing of  the  act  of  parliament.  He  buys  the  goods  of  Schultz  k  Co. 
through  his  broker  in  London,  to  be  shipped  by  them  on  board  a 
vessel  chartered  by  them,  and  specifically  appropriated  to  the  defend- 
ant. The  bill  of  lading  making  the  gooas  deliverable  to  order  or 
assigns,  was  endorsed  and  sent  to  the  defendant,  and  he  accepted  a 
draft  for  the  amount,  and  paid  it.  The  defendant  has  therefore  paid 
Schultz  &  Co.  for  goods  which  they  never  shipped.  That  the  pro- 
perty in  the  timber  passed  to  the  defendant  the  moment  it  was  put  on 
board  the  Rhea,  is  clear :  Browne  v.  Hare,  8  Hurlst.  h  N.  484,  4 
Hurlst.  &  N.  822;  Cowas-jee,  app.,  Thompson,  resp.,  5  Moore's  F.  C. 
165.  [WiLLES,  J. — Cowas-jee,  app.,  Thompson,  resp.,  was  a  very 
peculiar  case.]  There,  the  buyer  sent  the  ship :  here,  the  sellers  took 
up  the  ship  for  the  buyer  as  his  agent.  The  right  of  set-off  depends 
upon  the  lex  fori,  being  matter  of  procedure :  MacFarlane  v.  iforria, 
2  Best  k  Smith  788  (E.  C.  L.  R.  vol.  110).  [Bylbs,  J.— Lex  loci 
solutionis  makes  the  English  law  applicable  here.] 
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ManUty,  Q.  C,  and  J.  Brovm,  in  support  of  the  rale. — It  must  be 
conceded  that  the  result  of  the  evidence  was  that  there  is  no  difference 
in  respect  of  the  right  of  set-off  between  the  Prussian  law  and  our 
own.  The  present  case  discloses  precisely  the  state  of  things  which 
the  Bills  of  Lading  Act  was  designed  to  meet :  it  was  passed  for  the 
purpose  of  obviating  the  injustice  which  was  felt  in  the  two  cases  of 
Berkley  v.  Watling  and  Grant  v.  Norway.  The  short  question  is, 
what  is  the  true  construction  of  the  statute.  This  is  similar  to  the 
case  of  an  action  against  a  carrier,  stating  the  custom,  but  omitting 
to  notice  the  limit  as  to  the  value  of  *the  goods:  Clarke  v.  r^oKA 
Gray,  6  East  564 ;  M'Cance  v.  The  London  and  North  Western  •-  ^^ 
Railway  Company,  7  Hurlst.  k  N.  477.  This  is  not  a  case  of  set-off 
at  all :  the  short-delivery,  it  is  submitted,  extinguishes  a  part  of  the 
shipowner's  claim.  This  is  much  like  the  case  of  Bamfora  v.  Harris, 
1  Stark.  N.  P.  C.  843  (E.  C.  L,  R.  vol.  2),  where  it  was  held,  that, 
where  by  the  custom  of  the  hat-trade  the  amount  of  the  injury  sus- 
tained by  the  hats  in  the  process  of  dyeing  is  always  to  be  deducted 
from  the  charge  for  dyeing,  the  defendant  is  entitled  to  such  deduc- 
tions in  an  action  brought  by  the  dyer,  without  giving  any  notice  of 
set-off,  and  although  there  has  not  been  any  previous  adjustment  of 
the  amount  of  damage.  The  usage  here  relied  on  contravenes  no  uni- 
versal rule  of  law.  In  Field  v.  Lelean,  6  Hurlst.  k  N.  617,  upon  the 
sale  by  one  broker  to  another  of  shares  in  a  mine,  they  respectively 
signea  bought  and  sold-notes,  the  former  of  which  was  as  follows, — 
"  Bought  T.  F.  250/5120ths  shares  in  Wheal  Charlotte,  at  2/.  6«.  per 
share,  662^.  10$.,  for  payment  half  in  two  months,  and  half  in  four 
moQths.^^  In  an  action  for  not  accepting  the  shares,  it  was  held  that 
evidence  was  admissible  of  a  custom  among  brokers  in  mining  shares, 
that,  in  contracts  relating  to  the  sale  and  purchase  of  such  shares,  the 
delivery  takes  place  at  the  time  appointed  for  payment  This  usage  is 
to  be  read  as  part  of  the  contract, — as  if  the  contract  had  been  in 
writing,  and  the  usa^e  incorporated  into  it  in  so  many  words :  con- 
seqaently,  the  claim  is  deductable  under  never  indebted.  [Willes, 
J. — Like  the  case  of  an  attorney's  lien  ?]  Tes.  In  Cle worth  v.  Pick- 
ford,  7  M.  &  W.  314,  to  indebitatus  assumpsit  for  work  and  labour, 
and  for  services  in  navigating  certain  barges  for  the  defendants,  the 
latter  pleaded  that  the  claim  was  for  wages  due  for  services  performed 
by  the  plaintiff  as  master  of  a  boat  used  by  the  defendants  for  the 
carriage  of  *goods,  they  being  common  carriers,  and  that  the  r^g^e 
plaintiff  was  hired  by  them  under  an  agreement,  that,  as  master  ^ 
of  the  said  boat,  he  was  to  be  responsible  for  the  safety  and  due 
delivery  of  all  goods  taken  on  board  by  him,  and  was  to  be  charge- 
able for  all  pilferages  of  or  damage  or  losses  to  any  goods  under  his 
charge;  and  that  the  amount  thereof  should  be  deducted  from  his 
wages,  and  might  be  pleaded  or  set  off  accordingly.  The  plea  then 
averred  the  delivery  oi  a  pipe  of  wine  to  the  plaintiff  on  board  the 
boat;  and  that,  whilst  it  was  so  in  the  plaintiff's  charge,  the  wine  was 
pilfered  and  water  substituted  in  lieu  thereof,  whereby  the  pipe  of 
wine  was  greatly  damaged,  for  which  damage  the  defendants  were 
liable,  and  which  damage  amounted  to  a  certain  sum,  &o.,  which  far 
exceeded  the  amount  of  the  causes  of  action  in  the  declaration  men* 
tioned.    The  plea  then  claimed  to  set  off  the  loss  the  defendants  had 
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thereby  sustained  against  the  plaintiff's  demand.  To  this  plea,  the 
plaintiff  replied  de  injurifi:  and  it  was  held  that  the  replication  was 
innproper,  and  that  the  plea  amounted  to  the  general  issue.  So  here, 
the  usage  amounts  to  an  agreement  that  the  freight  is  to  be  paid  short 
the  value  of  the  goods  not  delivered.  In  Brown  v.  Byrne,  3  Ellis  4 
B.  703  (E.  C.  L.  R.  vol.  113),  a  bill  of  lading  expressed  that  goods 
shipped  at  N.  were  deliverable  at  L.,  to  order  or  assigns,  "he  or  they 
paying  freight  for  the  said  goods  five-eighths  of  a  penny  sterling  per 
pound,  with  5  per  cent,  primage,  and  average  accustomed."  By  the 
usual  custom  in  the  traae  at  L.,  three  months'  interest  or  discount  is 
deducted  from  freights  payable  under  bills  of  lading  on  goods  coming 
from  certain  ports,  including  N.  The  assignee  of  the  bill  of  lading 
having  received  the  goods,  the  shipowner  claimed  the  freight  without 
any  deduction,  contending  that  the  custom  was  not  binding  in  law,  as 
♦fi^fil   contradicting  the  written  ♦contract.     The  assignee  paid  the 

^  freight  less  the  discount.  Upon  a  case  stating  the  above  facts, 
the  Court  of  Queen's  Bench  held  that  the  custom  was  binding,  and 
controlled  the  bill  of  lading.(a)  This  is  just  the  case  to  which  the 
maxim  modus  et  conventio  vincunt  legem  ought  to  apply.  The  usage 
set  up  is  a  very  beneficial  one;  for,  if  the  freighter  were  left  to  his 
remedy  against  the  master  or  owners  by  cross-action  for  short  de- 
livery, that  remedy  might  in  many  cases  where  the  vessel  is  a 
foreigner  be  absolutely  futile.  In  Smith's  Leading  Cases  531,  it  is 
said  that,  '*  with  regard  to  particular  commercial  vsages,  evidence  of 
them  is  admissible  either  to  engraft  terms  into  the  contract,  as  in 
those  cases  concerning  the  time  for  which  the  underwriters'  liability 
in  respect  of  the  goods  shall  continue  after  the  arrival  of  the  ship, — 
Noble  V.  Kennaway,  Dougl.  510 ;  and  see  the  observations  on  this 
case  in  Ougier  v.  Jennings,  1  Campb.  503,  n.;  Moon  v.  The  Guardians 
of  the  Witney  Union,  3  N.  C.  814,  5  Scott  1, — or  to  explain  its  terms, 
as  was  done  in  Udhe  v.  Walters,  3  Campb.  16,  by  showing  that  the 
Gulf  of  Finland,  though  not  so  treated  by  geographers,  is  considered 
by  mercantile  men  part  of  the  Baltic,  and  in  Hutchinson  v.  Bowker, 
6  M.  &  W.  535,  where  it  was  proved  that  good  barley  SLudfine  barley 
signified  in  mercantile  usage  different  things."  Many  other  instances 
are  given  which  bear  out  this  view. 
*fi^71       *Eble,  C.  J. — I  am  of  opinion  that  this,  rule  must  bedis- 

^  charged.  This  was  an  action  for  freight  due  by  contract. 
The  charter-party  and  bill  of  lading  were  put  in  :  and  upon  the  plain- 
tiff's case  it  was  clear  that  the  money  claimed  was  due  under  the  con- 
tract. The  defence  was  that  part  of  the  goods  mentioned  in  the  bill 
of  lading  were  missing;  and  the  defendant  claimed  to  be  entitled  to 
deduct  from  the  amount  due  for  freight  of  the  goods  delivered  the 
value  of  the  missing  articles.  The  question  we  have  to  decide,  is, 
whether  the  defendant  has  such  a  right  to  deduct.  I  think  he  has  no 
such  right.     Upon  general  principles  of  law,  I  think  the  right  claimed 

(a)  Sir  0.  ffonyman  here  ref«iTed  to  Cuthbert  v.  Camming,  10  Bxoh.  80i,  815,  whan  Aldw- 
son,  B.,  in  deliTering  the  judgment  of  the  court,  tpeaking  of  Brown  v.  Byrne,  says, — "  If  the 
word  '  controlled'  be  taken  in  iti  literal  sense,  we  do  not  agree  with  the  eonolusion.  If  the 
word  means,  '  to  alter  the  effect  of  that  which  was  clearly  expressed'  on  the  bill  of  lading,  we 
think  that  CTidence  of  the  custom  was  not  admissible  for  that  pnrpose  :  but,  if  the  word  'ooa- 
trolled'  was  used  (as  it  probablj  was)  in  the  sense  of  txplain,  it  is  perfeoUj  right" 
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has  no  existence.  It  is  admitted  that  the  600  staves  were  never  put 
on  board.  No  fraud  is  suggested  on  either  side :  it  was  by  a  mere 
mistake  that  they  were  left  behind.  Under  the  circumstances,  there 
is  no  ground  for  saying  that  there  is  any  usage  to  entitle  the  con- 
signee to  make  the  deduction  claimed.  But  the  defendant  prayed  in 
aid  the  Bills  of  Lading  Act,  18  &  19  Vict.  c.  Ill,  the  8d  section  of 
which  enacts  that  "  every  bill  of  lading  in  the  hands  of  a  consignee  or 
endorsee  for  valuable  consideration,  representing  goods  to  have  been 
shipped  on  board  a  vessel,  shall  be  conclusive  evidence  of  such  ship- 
ment as  against  the  master  or  other  person  signing  the  same."  The  de- 
fendant contends  that  this  enactment  applies.  The  plaintiff  has  urged 
several  grounds  why  it  should  not.  Upon  many  of  these  I  think  he 
has  failed.  I  think  Meyer,  the  master  and  part-owner,  is  a  person 
upon  whom  the  statute  operates,  being  the  person  who  signed  the  bills 
of  lading.  It  is  said  that  he  is  suing  for  his  co-owners,  and  therefore 
it  is  to  betaken  as  if  all  the  part-owners  were  parties  to  the  action.  I 
think  that  argument  is  entirely  untenable.  This  is  an  action  upon  the 
contract  contained  in  the  bill  *of  lading:  and  the  law  allows  r«gxQ 
the  master  to  sue  upon  that  contract.  The  master  is  the  ^ 
owner  of  the  contract,  as  if  he  were  the  sole  person  interested.  Indeed, 
I  take  the  statute  to  have  meant  to  make  the  master  responsible,  with 
a  view  to  remedy  the  grievance  alluded  to  in  the  course  of  the  argu- 
ment in  cases  of  foreign  ships,  which  would  oft^n  be  beyond  the 
reach  of  redress  if  the  merchant  were  put  to  his  action.  I  therefore 
think  Mr.  Meyer  in  this  action  must  be  taken  to  be  a  person  against 
whom  the  statute  operates.  Then  it  is  said  that  the  statute  was 
passed  for  the  benefit  of  the  ''  consignee  or  endorsee  for  valuable  con- 
sideration" of  the  bill  of  lading,  and  that  Dresser  did  not  stand  in  that 
position,  he  having  purchased  the  cargo  of  timber  of  Messrs.  Schultz 
&  Co.  of  Memel,  and  directed  them  to  charter  a  vessel  to  bring  it  to 
London,  and  the  plaintifi''s  vessel  having  been  chartered  by  them  ac- 
cordingly :  and  therefore  it  was  contended  that  Dresser  was  not  simply 
consignee  for  value,  but  stood  in  the  character  of  consignor;  and  that, 
as  his  agents  Schultz  &  Co.  left  part  of  the  goods  at  Memel,  the 
omission  could  be  rectified  by  an  action  against  them,  and  therefore, 
having  a  direct  remedy  against  some  one  else,  he  could  not  have  re- 
course against  the  master  in  the  manner  claimed  here.  If  it  were 
necessary  to  decide  that  point,  I  should  be  against  the  contention  of 
the  plaintiff  Dresser  is  the  consignee  of  the  goods.  The  bill  of 
lading  is  endorsed  and  sent  to  him  ;  and,  upon  the  faith  of  the  repre- 
sentation contained  in  that  document,  he  accepted  the  draft  of  Schultz 
k  Co.  He,  therefore,  clearly  was  consignee  or  endorsee  for  valuable 
consideration ;  and  so  far  it  seems  to  me  that  that  objection  is  not 
tenable.  But  I  do  not  consider  it  necessary  to  decide  the  case  upon 
that  point.  I  will  assume  for  the  purposes  of  this  judgment  that  the 
defendant  has  a  right,  as  ^consignee  or  endorsee  for  valuable  r^ko^g 
consideration,  to  insist  that  the  representation  in  the  bill  of  >- 
lading  that  the  goods  had  been  shipped  was  conclusive  as  against  the 
plaintiff,  and  that  he  has  a  right  by  virtue  of  the  bill  of  lading  and 
the  statute  to  say  that  the  goods  were  put  on  board  although  in  point 
of  fact  they  were  not ;  yet  still  I  think  the  defendant  fails  to  make  out 
his  right  to  deduct  the  value  of  the  missing  goods  from  the  amount  of 
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freight  payable  for  those  which  were  aotually  delivered.  I  consider 
it  to  be  established  law  that  the  freighter  cannot  set  off  against  the 
amount  of  freight  due  to  the  shipowner  the  value  of  goods  damacred 
even  by  the  carelessness  and  negligence  of  the  master  and  crew.  The 
recent  case  of  Dakin  v.  Oxley,  15  C.  B.  N.  S.  646  (E.  C.  L.  R.  vol. 
109),  is  replete  with  references  to  learned  authorities  to  that  effect. 
The  point  decided  there  was,  that,  where  the  cargo  had  through  the 
misconduct  of  the  master  and  crew  become  so  much  damaged  in  the 
course  of  the  voyage  as  to  be  worth  less  than  the  amount  of  the 
freight  on  its  arrival  at  its  destination,  the  shipper  could  not  abandon 
it  to  the  owner  for  the  freight:  but  the  authorities  collected  by  the 
learned  judge  who  prepared  that  judgment  show  that  our  law,  in  com- 
mon  with  the  laws  of  most  other  mercantile  countries,  negatives  the 
right  of  the  owner  of  the  cargo  to  set  off  damage  to  the  goods  against 
freight.  Neither  do  I  think  such  a  set-off  can  be  allowed  against  the 
freight  due  for  other  goods  of  the  value  of  goods  that  are  missing  and 
have  never  b€en  put  on  board.  The  right,  if  any,  is  by  cross-action. 
This  is  the  established  law  of  England.  But  the  defendant  here  has 
given  evidence  of  a  usage  prevailing  in  the  mercantile  world  to  allow 
a  deduction  for  missing  goods  whether  shown  to  have  been  put  on 
board  or  not.  The  evidence  given  by  the  defendant  himself  is  that 
*ft«m    ^^^^^  gives  universality  to  *that  usage.     He  says  it  obtains 

^  all  over  the  world  in  the  timber-trade;  and  that  he  himself 
has  had  it  allowed  in  every  trade  in  every  place.  He  further  says 
(being  himself  a  shipowner),  "A  vessel  of  mine  made  short  delivery 
of  bacon  from  New  York,  and  the  deduction  was  made."  If  the 
general  law  be  as  I  have  suggested,  this  usage  cannot  avail  the  plain- 
tiff. It  is  a  self-evident  contradiction  to  my  mind,  to  say  that  the 
general  law  does  not  allow  the  deduction,  and  that  there  is  a  univer- 
sally established  usage  to  allow  it.  A  universal  usage  which  is  not 
according  to  law  cannot  be  set  up  to  control  the  law.  I  also  think 
the  evidence  was  not  of  a  usage  to  create  a  right  according  to  custom : 
it  seems  rather  to  have  been  adopted  in  some  cases  as  a  more  con- 
venient course  of  business.  The  custom  among  underwriters  and 
insurance-brokers  to  set  off  premiums  against  losses,  would  be  a  cus- 
tom of  the  same  sort,  (a)  There  is  no  sign  of  this  alleged  custom  to 
deduct  having  ever  been  enforced  in  invitum  :  but  in  all  cases  it  seems 
to  have  been  done  by  agreement  between  the  parties.  Such  a  general 
right  as  that  claimed  here  would,  I  think,  be  very  inconvenient;  it 
would  be  giving  opportunity  for  making  unlimited  claims  for  deduc- 
tion, and  lead  to  great  confusion.  No  such  difficulty  arises  in  the 
case  of  particular  usages  confined  to  local  districts.  Many  contracts 
are  construed  by  the  course  of  business  in  the  particular  trade  or  in  the 
particular  place  where  they  are  made.  But  that  is  not  at  all  analo- 
gous to  a  universal  usage  prevading  the  whole  world.  In  the  cases 
where  such  local  usages  are  imported  into  the  contract,  it  is  because 
they  tacitly  form  part  of  it,  like  those  contracts  in  which  we  find  the 
words  "  and  other  usual  terms."  They  then  form  part  of  the  contract 
*6611  ^^^^^'    ^^^  contract  expresses  *what  is  peculiar  to  the  bargain 

^  between  the  parties,  and  the  usage  supplies  the  reat.    For 

(a)  860  Sweeting  v.  Pearee,  7  C.  B.  N.  S.  449  (E.  C.  L.  R.  voL  97). 
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these  reasons,  I  think  the  asage  cannot  prevaili  and  that  the  statute 
is  no  bar  to  the  plaintifiTs  right  to  recover. 

WiLLES,  J. — 1  am  of  the  same  opinion.  But  for  the  alleged  usage 
and  the  Prussian  law,  unquestionably  the  plaintiff  would  be  entitled 
to  recover  the  full  freight  for  the  goods  actually  carried,  and  the 
defendant  would  have  no  right  to  deduct  or  set  off  the  value  of  the 
goods  which  were  not  put  on  board.  Then,  does  the  alleged  custom 
or  the  Prussian  law  absolve  the  defendant  from  the  liability  which 
prim&  facie  he  is  under  ?  First,  as  to  the  alleged  custom, — it  is  clear, 
that,  if  there  had  been  any  particular  usage  affecting  this  case,  it 
ought  to  be  read  into  the  contract;  and,  if  the  effect  of  the  usage  is, 
to  extinguish  the  debt,  or  a  portion  of  it,  the  defendant  is  entitled  to 
avail  himself  of  it,  because  such  is  the  agreement  between  the  par- 
ties. Then,  assuming  it  to  be  valid,  the  usage  proved  here  was  to 
the  effect  that  the  freighter  may  deduct  from  the  amount  of  freight 
dae  in  respect  of  the  goods  actually  carried  and  delivered,  the  value 
of  goods  which  have  been  put  on  board  but  not  delivered,  having 
been  lost  in  the  course  of  the  voyage  through  the  default  of  the  mas- 
ter. Now,  that  will  not  avail  the  defendant,  without  calling  in  aid 
the  Sd  section  of  the  Bills  of  Lading  Act,  18  k  19  Yict.  c.  Ill,  and 
insisting  that  the  effect  of  that  section  is  to  make  him,  as  a  consignee 
for  value,  a  person  who  may,  as  against  the  master,  insist  that  the 
goods  were  actually  put  on  board,  and  then  addine  that  to  the  con- 
tract which  deals  only  with  goods  actually  on  board.  I  take  leave  to 
say,  both  with  respect  to  the  application  of  the  usage  and  of  the 
Prussian  law,  that,  if  they  were  made  out  to  be  in  favour  of  the 
defendant,  I  very  *much  doubt  whether  the  framers  of  the  8d  r*gg9 
section  of  the  statute  ever  intended  that  the  consignee  was  to  '-  '^ 
get  more  than  his  remedy  against  the  master  by  the  ordinary  law  for 
having  signed  a  bill  of  lading  for  goods  which  he  has  not  actually 
received.  It  is  not  necessary,  however,  to  give  any  opinion  upon 
that ;  for,  it  appears  to  me  that  there  was  not  any  usage  made  out 
affecting  this  case.  1  apf)rehend  that  a  usage,  to  be  available,  must 
be  some  practice  of  merchants  creating  rights  between  the  parties  to 
a  contract  in  respect  of  some  matter  which  is  not  in  terms  provided 
for  by  the  contract.  It  must  be  something  more  than  a  mere  mode 
of  carrying  on  business  adopted  with  reference  to  the  settlement  of 
debts  by  payment  or  otherwise, — ^something  more  than  a  usual  mode 
of  settling  accounts,  by  allowing  a  claim,  for  instance,  in  respect  of 
the  principal  from  one  of  the  parties  against  whom  the  charge  is  made 
in  his  account.  If  everyboay  in  the  kingdom  was  in  the  habit  of 
allowing  claims  against  a  principal  whose  debts  he  was  not  bound  to 
guarantee,  in  accounts  with  persons  who  were  creditors  of  the  princi- 
pal, as  well  as  debtors  of  himself,  trusting  to  his  principal  to  pay  him 
(which  would  not  be  out  of  the  way,  or  not  an  uncommon  thing  to 
do),  nobody  would  be  bound  in  the  next  account  which  might  come 
in  to  make  the  same  allowance, — for  this  simple  reason,  because  it  is 
not  a  matter  of  agreement  between  the  parties  generally,  but  an 
agreement  between  the  parties  in  the  particular  instance.  It  is  not  a 
usage  governing  all  transactions  in  business  generally ;  it  is  a  usual 
form  of  agreement  for  the  purpose  of  settling  the  claims  which  arise 
from  time  to  time,  and  which  must  be  settled  somehow,  and  which 
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hare  sued.  No  doubt  they  might :  but,  if  thej  had  chosen  to  sue  in 
tfaftt  way,  and  one  of  them  had  signed,  I  apprehend,  as  he  would 
have  been  disqualified  himself,  so  would  all  his  companions  as  plain- 
tiffs in  the  suit  have  been  disqualified  likewise.  As  Lord  Ellen- 
borough  said,  in  the  citee  which  has  been  alluded  to,  where  two  people 
endeavour  to  obtain  satisfaction  against  one,  you  cannot  recover 
under  such  circumstances.  If  you  want  his  strength  to  enable  you  to 
succeed,  you  must  fail  by  his  weakness  when  you  join  him.  This  is 
a  stronger  case  than  that — a  case  in  which  the  owners  have  chosen  to 

*fiB71  ^^^'  ^  ^^^^  ^'^  *difBculties,  in  the  name  of  the  party  who 
^  signs.  If  they  take  the  benefit  of  his  services  as  plaintiff  in 
the  action,  they  must  take  the  benefit  with  the  burden  that  he  has 
under  the  enactment  of  the  statute ;  and  that  which  affects  the  person 
actually  signing,  affects  them.  Therefore  this  is  a  case  in  which  the 
words  of  the  statute  apply  so  far  as  the  signature  of  the  party  is  con- 
cerned. Still  I  think,  notwithstanding  the  evidence  which  has  been 
given  of  the  custom,  that  the  plaintiff  is  entitled  to  the  full  freight 
without  any  deduction.  My  Lord  and  my  brother  Willes  have 
called  attention  to  the  authorities  in  which,  from  Mondel  v.  Steel,  8 
M.  &  W.  858,  down  to  the  last  term  in  this  court,(a)  and  also  in  the 
Admiralty  Court,  it  has  been  in  effect  determined  that  neither  damage 
to  the  goods  nor  loss  can  be  set  off  against  the*  freight.  Then,  can 
custom  change  the  law  ?  I  need  say  no  more  than  this,  that,  if  this 
is  to  be  considered  as  a  general  law  for  all  mankind  in  all  places,  it 
is  an  attempt  to  prove  the  law  by  a  usage,  which  cannot  be  done.  If 
it  is  to  be  treated  as  a  local  custom,  it  clearly  is  not  a  local  custom. 
If  it  is  a  custom  of  a  particular  trade,  it  seems  to  be  only  a  mode  of 
settling  accounts.  Further,  suppose  it  were  anything  else,  has  there 
been  time  for  it  to  grow  up,  if  I  may  so  express  myself,  and  to  act  as 
an  estoppel  ?  I  think  not.  I  think  full  effect  may  be  given  to  the 
words  of  this  statute,  without  saying  that  those  words  apply  to  a 
custom  of  this  nature,  even  if  it  were  applicable.  From  these  diffi- 
culties the  learned  counsel  endeavour  to  escape,  by  saying  that  it  is  a 
usage  with  reference  to  which  the  parties  must  be  deemed  to  have 
contracted,  and  must  therefore  be  considered  as  i)art  of  the  contract 
But  the  fact  is,  the  parties  contracted  in  Prussia ;  and,  though  there 
*fi681  ^^  ^^^^  loose  evidence  of  a  usage  as  to  *other  parts  of  the 
-'  world,  if  it  be  evidence  at  all,  it  must  be  evidence  of  what 
took  place  there.  One  cannot  suppose  that  the  parties  contracted  in 
Prussia  with  reference  to  a  Prussian  custom  which  might  or  might 
not  apply  in  the  circumstances  which  have  arisen.  For  these  reasons, 
I  entertain  no  doubt  that  the  verdict  was  quite  right. 

Keating,  J. — I  am  of  the  same  opinion.  I  think  this  alleged 
usage,  if  it  be  taken  to  have  been  a  practice  or  mode  of  settling 
accounts  in  cases  of  undisputed  claims,  would  be  a  highly  reaaonahle 
and  most  convenient  mode.  But,  if  it  be  strained  bevond  that,  and 
set  up  as  being  a  universal  practice  which  is  to  control  all  contracts, 
even  in  the  case  of  disputed  claims,  it  appears  to  me  that  it  would  be 
most  objectionable,  and  would  in  truth  be  directly  contrary  to  that 
which  has  been  laid  down  as  the  law  with  reference  to  the  payment 

(a)  Dftkin  v.  Ozley,  15  C.  B.  N.  S.  646  (E.  C.  L.  R.  toL  1M). 
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of  freight,  and  the  preventing  parties  making  dedactiona  from  the 
freight  in  the  shape  of  unliquidated  damages.  For  the  reasons  which 
have  heen  given,  I  think  this  usage  cannot  prevail  in  the  present 
case:  and,  with  reference  to  the  statute,  I  would  merely  say  that  I 
entirely  agree  with  the  doubts  which  have  been  suggested  rather  than 
expressed  by  my  learned  brother  Willes.  I  very  much  doubt  whether 
it  ever  was  in  the  contemplation  of  the  legislature  in  passing  this  act, 
to  enable  parties  to  use  the  statutable  authority  created  thereby  for 
the  purpose  of  carrying  out  or  establishing  such  a  usage  as  has  been 
attempted  to  be  set  up  on  the  present  occasion.  For  these  reasons,  I 
think  the  plaintiff  is  entitled  to  retain  the  verdict. 

Bule  discharged. 


♦LOVEGROVE   v.  THE   LONDON,    BRIGHTON,   AND  r««^o 
SOUTH  COAST  RAILWAY  COMPANY.    June  6.        ••  ^^^ 

GALLAGHER  v.  PIPER  and  Another. 

1.  The  plaintiff,  a  labonrer  in  the  seririce  of  a  railway  company,  was  employed  to  fill  tmoks 
with  hallasi  at  a  pit,  and  to  more  them  when  filled  along  temporarily  laid  rails  on  to  the  per- 
mtnent  rails,  and  there  attach  them  to  an  engine.  Whilst  so  employed,  one  of  the  temporary 
rails,  in  oonseqaenoe  of  its  baring  been  insecurely  placed,  throngh  the  negligence  of  another 
lerTant  of  the  company,  whose  duty  it  was  to  superintend  the  laying  of  them,  springing  up 
from  the  pressure  of  the  loaded  truck,  struck  the  plaintiff,  and  sererely  iqjured  him  : — 

Held,  that,  the  injury  having  been  occasioned  by  the  negligence  of  a  fellow- work  man  of  the 
plaintiff,  whilst  both  were  engaged  in  a  common  occupation,  the  company  were  not  responsible, 
in  the  absence  of  evidence  that  they  had  knowingly  intrusted  the  duty  of  laying  the  ndls  to  an 
iooompetent  person. 

2.  The  plaintiff  was  employed  by  the  defendants  in  constructing  a  scaffolding  for  a  large 
bailding  which  they  were  engaged  in  erecting.  Being  short  of  materials,  the  plaintiff  applied 
to  one  M.,  the  foreman  of  the  scaffolders,  for  the  necessary  supply  of  boards.  M .  applied  to 
P.,  who  was  the  defendants'  general  foreman  or  manager,  who  refused  to  fbmish  them,  saying 
that  the  plaintiff  must  get  on  as  he  best  could.  The  plaintiff  proceeded  with  his  work,  and, 
baring  no  flooring  to  stand  on,  placed  his  foot  upon  a  putlog,  from  the  rounded  surface  of 
which  he  slipped,  and,  falling  to  the  ground,  was  crippled.  In  an  action  against  the  defend- 
aats,  charging  them  with  negligence  in  not  supplying  sufficient  materials,  whereby  the  danger 
of  the  work  was  unnecessarily  aggravated,  the  Jury  found  that  the  scaffolding  was  insufficient 
and  unsafe,  to  the  knowledge  of  both  the  general  manager  P.,  and  the  foreman  of  the  scaf- 
folders, M.,  but  not  to  thu  knowledge  of  the  defendant*  (who  personally  never  interfered  with 
the  works)  ;  and  they  further  found  that  the  plaintiff  himself  was  guilty  of  no  negligence  : — 

Held,  dissentiente  Byles,  J.,  and  dubitante  Williams,  J., — that  the  defendaifts  were  not 
responsible, — ^the  plaintiff  and  P.  being  fellow-workmen  engaged  in  a  common  service,  and 
there  being  no  evidence  of  pergonal  negligence  on  the  defendants'  part,  in  failing  to  supply  suf- 
ficient and  safe  materials,  or  in  selecting  an  incompetent  foreman. 

LovBGROVB  v.  The  London,  Brighton,  and  South  Coast  Bail- 
way  Company  was  an  action  brought  by  a  labourer  in  the  employ  of 
the  London,  Brighton,  and  South  Coast  Railway  Company,  to  recover 
damages  for  a  serious  injury  sustained  by  him  under  the  following 
circumstances: — The  plaintiff  and  other  labourers  were  employed  in 
filling  and  conveying  trucks  of  ballast  from  the  pit  along  a  line  of 
rails  temporarily  laid  for  that  purpose  on  a  part  of  the  company's 
railway  to  a  spot  where  they  were  to  be  coupled  to  an  engine.  These 
temporary  rails  were  laid  down  by  certain  men  called  '*  plate-layers," 
under  the  superintendence  of  one  Steer:  but,  in  consequence  of 
there  being  an  insufficient  number  of  sleepers  placed  for  the  due  sup- 
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port  of  tbe  rails,  one  of  them  started  whilst  the  plaintiff  was  assisting 
*fi701  ^^  propelling  a  loaded  truck  along  it,  *and  the  plaintiff  met 
•^  with  the  injury  complained  of.     The  insufficiency  of  sleepers 
was  the  negligence  relied  on. 

On  the  part  of  the  defendants  it  was  objected  that  the  injury  to  the 
plaintiff  having  been  caused  by  the  negligence  of  a  fellow-workmao, 
the  employers  were  not  responsible. 

On  the  other  hand  it  was  insisted  that  the  plaintiff  and  Steer, 
though  in  one  sense  fellow-servants,  were  not  engaged  in  a  common 
occupation,  inasmuch  as  the  plaintiff  had  nothing  to  do  with  the  lay- 
ing of  the  rails,  so  as  to  njake  that  principle  apply ;  that  the  company 
were  responsible  for  the  reasonable  sufficiency  of  the  materials  used 
in  their  work,  and  also  for  the  competency  of  the  persons  employed 
by  them  ;  and  that,  at  all  events,  there  was  evidence  to  go  to  the  jary 
as  to  whether  or  not  Steer  was  a  competent  person  to  employ  in  such 
work. 

The  Lord  Chief  Baron,  before  whom  the  cause  was  tried  at  the 
last  Assizes  at  Kingston,  declined  to  leave  any  question  to  tbe  jury, 
and  directed  a  nonsuit  to  be  entered. 

Parry,  Serjt.,  in  Easter  Term  last,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  that  there  was  evidence  to  go  to  the  jury  that 
the  defendants  were  liable.  lie  referred  to  the  dicta  of  Lord  Cran- 
worth,  C,  in  Paterson  v.  Wallace,  1  Macq.  748,  and  The  Bartonshill 
Coal  Company  v.  M'Guire,  8  Macq.  800.  [Bylks,  J.,  referred  to 
Waller  v.  The  South  Eastern  Railway  Company,  2  Hurlst.  k  Colt. 
102.] 

Gallaghbb  v.  Piper  was  an  action  brought  against  the  defendants, 
who  are  extensive  builders  and  contractors  in  London,  by  a  labourer 
who  had  with  others  been  employed  to  put  up  a  scaffolding  for  a  new 
•6711  ^**''^'°g  *which  they  were  erecting  in  Leadenhall  Street,  for 
^  an  injury  alleged  to  have  been  sustained  by'him  whilst  doing 
that  work,  in  consequence  of  the  insufficiency  of  the  materials  fur- 
nished.by  the  defendants  for  that  purpose. 

The  cause  was  tried  before  Byles,  J.,  at  the  sittings  in  London  after 
last  term,  when  the  facts  which  appeared  in  evidence  were  as 
follows : — 

One  Phear  was  the  general  foreman  or  manager  of  the  work,  whose 
duty  it  was  to  supply  the  necessary  materials.  The  foreman  of  the 
scaffolders  was  one  Mahoney.  It  was  proved  that  the  usual  mode  of 
making  a  scaffolding  like  that  in  question  was,  to  erect  poles  at  a  short 
distance  from  the  intended  wall,  to  which  were  attached  other  poles 
fastened  to  them  longitudinally  at  intervals,  and  short  pieces  called 
*'  putlogs*'  resting  on  the  horizontal  pole  at  one  end  and  in  the  wall 
as  it  progressed  at  the  other  end.  Upon  these  putlogs  were  laid 
boards  to  form  a  floor  for  the  workman, — the  floor  usually  consisting 
of  four  or  five  planks,  with  one  or  two  planks  placed  edgewise  from 
pole  to  pole  to  form  a  screen.  The  plaintiff  being  thus  employed,  in 
consequence,  as  he  alleged,  of  the  insufficient  quantity  of  boards  sup- 
plied to  him,  was  compelled  in  the  progress  of  his  work  to  put  his 
foot  upon  the  round  surface  of  a  putlog  in  order  to  raise  a  board  from 
the  lower  stage,  when  his  foot  slipped,  and  he  fell  from  a  considerable 
height  and  was  much  injured.    There  was  evidence  to  show  that 
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Mahoney  was  aware  of  the  insufficiency  of  the  materials  (in  point  of 
quantity)  for  the  proper  performance  of  the  work,  and  also  that  the 
fact  of  such  insufficiency  had  been  made  known  to  Phear  on  more 
than  one  occasion,  and  that  he  said  the  plaintiff  must  get  on  as  he  best 
could.  It  was  admitted  that  the  defendants  themselves  had  no  personal 
knowledge  of  the  matter. 

•Under  these  circumstances,  it  was  submitted  for  the  plain-   r^ajo 
tiff  that  the  defendants  were  responsible  for  the  negligence  of  ^ 
their  manager  and  foreman  which  caused  the  accident. 

On  the  other  hand,  it  was  submitted  for  the  defendants  that  the 
case  fell  within  the  rule  which  excuses  the  master  from  liability  to  a 
servant  or  workman  for  an  injury  resulting  to  him  from  the  negligence 
of  a  fellow-servant  or  workman,  where  the  master  himself  has  been 
guilty  of  no  negligence  or  want  of  care  either  in  the  providing  proper 
machinery  or  servants  of  competent  skill. 

The  following  are  the  questions  which  the  learned  judge  lefl  to  the 
jury,  with  their  answers  thereto : — 

1.  Was  it  the  defendants'  duty  to  provide  a  safe  and  sufficient 
scaffold?     An$wer,  Yes. 

2.  Was  the  scaffolding  insufficient  and  unsafe?     Answer.  It  was 

3.  Was  it  insufficient  and  unsafe  to  the  knowledge  of  the  defeird- 
ants, — or  to  the  knowledge  of  Phear, — or  to  the  knowledge  of 
Mahoney  ?  Answer.  Not  to  the  personal  knowledge  of  the  deferd- 
ants;  but  it  was  to  the  knowledge  of  Phear  and  Mahoney. 

4.  Was  the  plaintiff  guilty  of  negligence  either  in  the  act  itself  or 
in  his  mode  of  doing  it?  Answer.  Not  in  the  act  itself;  nor  (in  the 
opinion  of  the  majority  of  the  jury)  in  his  mode  of  doing  it. 

And  the  jury  assessed  the  damages  at  1002. 

A  verdict  was  thereupon  entered  for  the  plaintiff  for  100?.,  leave 
being  reserved  to  the  defendants  to  move  to  enter  a  verdict  for  them 
if  the  court  should  be  of  opinion  that  the  circumstances  absolved 
them  from  personal  liability. 

Oiffard,  in  Easter  Term,  accordingly  obtained  a  rule  nisi  to  enner 
a  verdict  for  the  defendants  or  a  nonsuit,  *on  the  ground  that,   rma^o 
upon  the  &cts  as  proved,  there  was  no  evidence  to  go  to  the  ^ 
jury  to  charge  the  defendants ;  or  for  a  new  trial  on  the  ground  that 
the  verdict  was  against  the  weight  of  evidence. 

Bovill,  Q.  C,  and  A,  L.  Smith,  on  a  former  day  in  this  term,  showed 
cause  against  Parry's  rule. — The  nonsuit  in  this  case  was  right.  The 
case  is  not  distinguishable  from  Waller  v.  The  South  Eastern  Railway 
Company,  2  Hurlst.  &  Colt.  102,  where  it  was  held  that  a  railway 
company  is  not  liable  for  injury  to  the  guard  of  a  train,  occasioned  by 
the  negligence  of  the  '^ganger"  of  the  plate-layers  in  not  keeping  the 
permanent  way  in  proper  repair  and  condition, — the  two  servants 
being  engaged  in  one  common  object,  viz.  the  safe  conduct  of  the  pas- 
sengers on  their  journey.  That  case  proceeded  mainly  upon  a  judg- 
ment of  Chief  Justice  Shaw  in  an  American  case  of  Farwell  v.  The 
Boston  and  Worcester  Railroad  Corporation,  4  Metcalf  49, — cited  in 
a  note  at  the  end  of  the  Bartonshill  Coal  Company  v.  M'Guire,  8 
Macq.  816.  There,  a  railway  company  employed  A.,  who  was  car>> 
ful  and  trusty  in  his  general  character,  to  tena  the  switches  on  their 
road ;  and,  after  he  had  been  long  in  their  service,  they  employed  \\. 
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to  run  the  passenger  train  of  cars  on  the  road,  B.  knowing  the  em- 
ployment and  character  of  A. :  and  it  was  held  that  the  company 
were  not  answerable  to  B.  for  an  injury  received  by  him,  while  run- 
ning the  cars,  in  consequence  of  the  carelessness  of  A.  in  the  fnanage- 
ment  of  the  switches.  Several  previous  cases,  beginning  with 
Priestly  v.  Fowler,  8  M.  &  W.  1,  had  settled  the  principle  on  which 
the  liability  of  the  master  under  such  circumstances  rests.  "The 
mere  relation  of  master  and  servant,"  says  Lord  Abinger,  "  never  can 
imply  an  obligation  on  the  part  of  the  mctster  to  take  more  care  of 
*rt741  ^^^  servant  than  he  may  *reasonably  be  expected  to  do  of  bim- 

J  self.  He  is,  no  doubt,  bound  to  provide  for  the  safety  of  his 
servant  in  the  course  of  his  employment,  to  the  best  of  his  judgment, 
information,  and  belief.  The  servant  is  not  bound  to  risk  his  safety 
in  the  service  of  his  master,  and  may,  if  he  thinks  fit,  decline  any 
service  in  which  he  reasonably  apprehends  injury  to  himself:  and  in 
most  of  the  cases  in  which  danger  may  be  incurred,  if  not  in  all,  he 
is  just  as  likely  to  be  acquainted  with  the  probability  and  extent  of 
it  as  the  master."  Again,  in  Hutchinson  v.  The  York,  Newcastle, 
and  Berwick  Railway  Company,  5  Exch.  843,  where  a  servant  of  a 
railway  company,  in  discharge  of  his  duty  as  such,  was  proceeding  in 
a  train  under  the  guidance  of  others  of  their  servants,  through  whose 
negligence  a  collision  took  place,  and  he  was  killed, — it  was  held  that 
his  representative  could  not  maintain  an  action  against  the  company 
under  the  9  &  10  Vict.  c.  93 ;  and  that  it  made  no  difference  whether 
the  accident  was  occasioned  by  the  negligence  of  the  servants  guiding 
the  train  in  which  the  deceased  was,  or  of  those  guiding  the  other 
train,  or  of  both.  "The  principle,"  said  Alderson,  B.,  "is,  that  a 
servant,  when  he  engages  to  serve  a  master,  undertakes,  as  between 
him  and  his  master,  to  run  all  the  ordinary  risks  of  the  service;  and 
this  includes  the  risk  of  negligence  on  the  part  of  a  fellow-servant, 
whenever  he  is  acting  in  discharge  of  bis  duty  as  servant  of  him  who 
is  the  common  master  of  both."  And  at  the  close  of  the  judgment, 
the  learned  Baron  says:  "Though  we  have  said  that  a  master  is 
not  in  general  responsible  to  one  servant  for  an  injury  occasioned  to 
him  by  the  negligence  of  a  fellow-servant  while  they  are  acting  in  one 
common  service,  yet  this  must  be  taken  with  the  qualification  that 
the  master  shall  have  taken  due  care  not  to  expose  his  servant  to  nn- 
*A7^1  ^^^^^^^^^  risks.    The  servant,  when  he  ^engages  to  run  the 

^  risks  of  his  service,  including  those  arising  from  the  negli- 
gence of  fellow-servants,  has  a  right  to  understand  that  the  master  has 
taken  reasonable  care  to  protect  him  from  such  risks,  by  associadng 
him  only  with  persons  of  ordinary  skill  and  care."  There  was  no 
suggestion  here  that  Steer,  whose  negligence  caused  the  accident,  was 
not  a  competent  workman.  So,  in  Wigmore  i^.  Jay,  5  Exch.  354,  the 
defendant,  a  master  builder,  having  contracted  to  erect  a  certain 
building,  employed  W.  as  a  bricklayer;  the  scaffolding  was  erected 
under  the  superintendence  of  the  defendant's  foreman,  the  defendant 
not  being  present,  and  was  constructed  by  men  in  the  employ  of  the 
defendant,  who  used  an  unsound  ledger  pole,  in  consequence  of  which 
the  scaffold  gave  way  whilst  W.  was  at  work  upon  it,  and  he  was 
thrown  to  the  ground  and  killed.  The  unsoundness  of  the  pole  bad 
been  previously  pointed  out  to  the  foreman.    It  was  held  that  no 
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action  could  be  maintained  against  the  defendant  under  the  9  &  10 
Tict.  c  93,  there  being  no  evidence  that  the  foreman  was  an  improper 
person  to  employ  for  that  purpose.  These  cases,  as  well  as  the  more 
recent  one  of  Searle  t;.  Lindsay,  11  G.  B.  N.  S.  429  (E.  C.  L.  B.  vol. 
103),  fully  establish  the  non-liability  of  the  defendants  in  this  case. 

Parry,  Serjt.,  and  Joyce,  in  support  of  the  rule.— There  was  evi- 
dence of  negligence  on  the  part  of  the  company  which  at  all  events 
should  have  been  submitted  to  the  jury.  The  argument  on  the  other 
side  amounts  to  this,  that,  where  two  servants  are  engaged  in  one 
common  object,  and  one  negligently  kills  or  maims  the  other,  there  is 
no  remedy  against  the  common  employer.  The  fact  of  two  men  being 
in  the  same  service,  will  not  exonerate  the  employer ;  for,  no  doubt, 
the  gardener  might  recover  if  run  over  by  the  *negligence  of  r«g7g 
the  coachman.  But,  whether  or  not  these  persons  were  en-  ^ 
gaged  in  a  common  object,  was  a  question  of  fact  for  the  jury.  After 
the  case  of  Waller  v.  The  South  Eastern  Railway  Company,  it  must 
be  conceded  that  it  would  be  difficult  to  contend  that  Steer  and  the 
plaintiff  were  not  engaged  in  a  common  object  But  the  opinion  of 
the  jury  should  have  been  taken  upon  it.  Further,  in  employing  ser- 
vants to  do  a  dangerous  work,  the  company  were  bound  to  see  that 
their  tackle  and  machinery  are  in  good  order,  and  their  agents  reason- 
ably competent.  The  burthen  of  proof  lay  on  them.  [  Willbs,  J. — 
It  was  for  the  plaintiff  to  prove  negligence.]  The  accidenfis  primal 
facie  proof  of  negligence.(a)  A  master  is  bound  to  take  all  reasona- 
ble precautions  to  secure  the  safety  of  his  workmen ;  more  especially 
if  the  work  be  of  a  dangerous  character  and  the  persons  engaged  pro- 
verbially reckless:  Paterson  v.  Wallace,  1  Macq.  748.  The  same 
principle  is  established  in  Brydon  v.  Stewart,  2  Macq.  30,  and  The 
Bartonshill  Coal  Company  v.  M^Guire,  3  Macq.  300,  and  Clarke  v. 
Holmes,  7  Hurlst.  &  N.  937.  Here,  the  plaintiff  has  established  a 
prima  facie  case  of  negligence  against  somebody  whom  the  company 
has  employed.  Suppose  the  person  so  employed  were  a  common 
navigator,— could  it  be  said  that  he  was  a  competent  person  to  be 
intrusted  with  an  employment  so  responsible?  [WiLLES,  J. — You 
say  the  burthen  lay  on  the  company  to  prove  that  they  had  employed 
competent  persons  7]  Proof  having  been  given  that  the  rails  were 
unskilfully  and  improperly  laid,  it  was  for  the  company  to  show  that 
they  had  been  guilty  of  no  negligence  in  the  selection  of  the  persons 
to  perform  that  duty.  In  Hutchinson  v.  The  York,  Newcastle,  and 
Berwick  Bailway  Company,  6  Exch.  343,  353,  Alderson,  B.,  thus 
qualifies  the  rule :  '^  Though  we  have  said  that  a  master  is  not  in 
general  responsible  to  one  ^servant  for  an  injury  occasioned  to  r*^^^ 
nim  by  the  negligence  of  a  fellow-servant  while  they  are  acting  ^ 
in  one  common  8ervioe,(i)  yet  this  must  be  taken  with  the  qualifica- 

(a)  8«e  Byrne  v.  Boadle,  2  Harltt.  A  Colt  722. 

(6)  Qwmrt,  what  U  the  limit  of  this  oommunity  of  employment  1  Does  it  extend  to  erery 
penoB  employed  by  the  eompany  ?  Waller  v.  The  Soatb  EMtern  Railway  Company,  2  Hnrltt. 
A  Colt  102,  deeidea  that  a  guard  of  a  train  cannot  maintain  an  aetion  against  the  company 
for  an  injory  reanlting  to  him  from  the  negligence  of  the  ganger  of  the  plate-layers.  The 
lame  principle  would  apply  where  the  injury  was  occasioned  by  the  negligence  of  a  signal-man 
or  a  pointsman.  All  these,  it  is  said,  are  fellow-serrants  or  fellow-workmen,  because  all  are 
•Bgaged  in  one  common  object,  ria.  in  the  couTeyanoe  of  the  train  to  its  destination.  Bvt, 
where  does  it  end  ?    If  the  stotion-master  were  injured  through  the  negligenee  of  one  of  theee^ 
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tion  that  the  master  shall  have  taken  due  care  not  to  expose  his  ser- 
vant to  unreasonable  risks.  The  servant,  when  he  engages  to  run  the 
risks  of  his  service,  including  those  arising  from  the  negligence  of 
fellow-servants,  has  a  right  to  understand  that  the  master  has  taken 
reasonable  care  to  protect  him  from  such  risks  by  associating  him 
only  with  persons  of  ordinary  skill  and  care."  In  Priestley  v.  Fowler, 
8  M.  &;  W.  1,  the  plaintiff  improperly  drove  the  van,  knowing  that  it 
was  over-loaded. 

The  Court  desired  to  hear  the  second  case  argued  before  proceed- 
ing to  give  judgment. 

0'J5nm,  Serjt.,  and  Folkard,  now  showed  cause. — Undoubtedly  a 
master  is  not  responsible  to  his  servant  for  an  accident  resulting  to 
the  latter  from  the  negligence  of  a  fellow-servant  whilst  pursuing  a 
♦6781  ®o"^"^^^  object,  or  for  any  latent  defect  in  the  machinery  *fur- 
-'  nished  by  him,  provided  he  (the  master)  exercises  reasonable 
care  and  caution  in  the  selection  of  his  servants  or  in  providing  suffi- 
cient machinery  or  materials.  His  exemption  ends  there.  In  this 
all  the  cases,  from  Priestley  v.  Fowler,  S  M.  &  W.  1,  down  to  Searle 
V.  Lindsay,  11  C.  B.  N.  S.  429  (E.  C.  L.  K.  vol.  103),  are  of  accord. 
In  Wigmore  t;.  Jay,  5  Exch.  854,  there  was  no  negligence  on  the  part 
of  the  persons  who  constructed  the  scaffolding,  or  on  that  of  the  mas- 
ter who  employed  them  and  who  supplied  the  materials :  the  accident 
arose  from  a  defect  which  was  unknown  to  the  master.  [Willbs,  J. 
— So  here,  the  defendants  had  no  personal  knowledge  of  the  insuffi- 
ciency of  materials.]  Phear,  the  person  to  whom  they  delegated  the 
duty,  had.  Mahoney  made  repeated  complaints  to  him  of  the  iosaffi- 
cient  supply  of  materials  and  the  consequent  danger  to  the  men; 
and,  from  his  disregard  of  these  complaints,  the  plaintiff  was  exposed 
to  an  unnecessary  degree  of  risk.  It  was  urged  on  moving  for  the 
rule,  that  the  plaintiff  was  himself  contributory  to  the  accident,  by 
proceeding  with  the  work  knowing  of  the  insufficiency  of  the  supply 
of  materials.  Clarke  v.  Holmes,  7  Hurlst.  &  N.  987,  however,  shows 
that  that  is  not  a  legitimate  argument.  There,  the  plaintiff  was 
employed  by  the  defendant  to  oil  dangerous  machinery.  At  the  time 
the  plaintiff  entered  upon  the  service,  the  machinery  was  fenced,  but 
the  fencing  became  broken  by  accident.  The  plaintiff  complained  of 
the  dangerous  state  of  the  machinery,  and  the  defendant  promised 
him  that  the  fencing  should  be  restored.  The  plaintiff,  without  any 
negligence  on  his  part,  was  severely  injured  in  consequence  of  the 
machinery  remaining  unfenced :  and  it  was  held  by  the  Exchequer 
Chamber, — affirming  the  judgment  of  the  court  below, — that  the 
defendant  was  liable  for  the  injury.  There,  as  here,  the  plaintiff  had 
♦6791  ^^^'  knowledge  *of  the  risk.  Some  of  the  judges  in  the 
J  Exchequer  Chamber  place  the  decision  upon  a  very  high 
ground.  Cockburn,  C.  J.,  says  :  '*  I  consider  the  doctrine  laid  down 
by  the  House  of  Lords  in  the  case  of  The  Bartonshill  Coal  Company 
V.  Reid,  8  Macq.  266,  as  the  law  of  Scotland  with  reference  to  the 
duty  of  a  master,  as  applicable  to  the  law  of  England  also,  viz.  that, 
where  a  servant  is  employed  on  machinery  from  the  use  of  which 
danger  may  arise,  it  is  the  duty  of  the  master  to  take  due  care,  and 

be  probably  would  fall  within  the  rale.    Bat  would  a  clerk,  or  tbe  aeeretary  of  the  eompaay, 
whether  traTelling  on  the  baiineti  of  the  eompany  or  for  hit  own  pleaiure,  be  within  Itf 


COMMON  BENCH  REPORTS.    (16  J.  SCOTT.    N.  S.)        679 

to  Qse  all  reasonable  means,  to  giiard  against  and  prevent  any  defects 
from  which  increased  and  unnecessary  danger  may  occur.    No  doubt, 
when  a  servant  enters  on  an  employment  from  its  nature  necessarily 
hazardous,  he  accepts  the  service  subject  to  the  risks  incidental  to  it ; 
or,  if  be  thinks  proper  to  accept  an  employment  on  machinery  defect- 
ive from  its  construction,  or  from  the  want  of  proper  repair,  and  with 
knowledge  of  the  facts  enters  on  the  service,  the  master  cannot  be  held 
liable  for  injury  to  the  servant  within  the  scope  of  the  danger  which 
both  the  contracting  parties  contemplated  as  incidental  to  the  employ- 
ment."   "  It  was,  indeed,  strongly  ur^ed  upon  us,  on  the  part  of  the 
defendant,  that,  as  the  plaintiff,  upon  becoming  aware  that  the  machi- 
nery was  no  longer  properly  fenceJ,  instead  of  refusing  to  go  on,  as  he 
might  have  done,  continued  to  perform  his  service,  with  a  knowledge 
of  the  increased  risk  to  which  he  was  exposed,  he  must  be  taken  to 
have  voluntarily  incurred  the  danger,  and  is  therefore  in  the  same 
position  as  if  he  had  originally  accepted  the  service  as  one  to  be  per- 
formed on   unfenced  machinery.     I  am,  however,   of  opinion   that 
there  is  a  sound  distinction  between  the  case  of  a  servant  who  know- 
ingly enters  into  a  contract  to  work  on  defective  machinery,  and  that 
of  one  who,  on  a  temporary  defect  arising,  is  induced  *by  the   r#goQ 
master,  after  the  defect  has  been  brought  to  the  knowledge  of    ^ 
the  latter,  to  continue  to  perform  his  service,  under  a  promise  that 
the  defect  shall  be  remedied.    In  the  latter  case  it  seems  to  me  that 
the  servant  by  no  means  waives  his  right  to  hold  the  master  responsi- 
ble for  any  injury  which  may  arise  to  him  from  the  omission  of  the 
master  to  fulfil  his  obligation:"     Crompton,  J.,  and  Byles,  J.,  express 
similar  opinions, — the  latter  observing  that  the  master  is  usually 
better  informed,  and  is  a  volunteer,  whereas  the  workman  ordinarily 
has  no  choice.     He  further  says :  '*  It  may  be  true  that  some  of  the 
oases  cited  at  the  bar  are  not  quite  consistent  with  this  rule,  particu- 
larly those  which  seem  to  make  the  personal  misconduct  or  persotial 
knowledge  of  the  master  a  necessary  ingredient  in  his  responsibility. 
But  we  are  a  court  of  error,  at  liberty  to  decide  on  principle,  and 
fortified  by  higher  authority.     Why  may  not  the  master  be  guilty  of 
neghgence  by  his  manager  or  agent,  whose  employment  may  be  so^ 
distinct  from  that  of  the  injured  servant  that  they  cannot  with  pro> 
priety   be  deemed   fellow-servants  7     And,   if  a   mastcr^s   persotial 
knowledge  of  defects  in  his  machinery  be  necessary  to  his  liability, 
the  more  a  master  neglects  his  business  and  abandons  it  to  others,  the 
less  he  will  be  liable."     [Byles,  J. — The  question  here  is,  whether 
notice  to  Phear,  the  general  manager,  was  notice  to  the  defendants. 
Eble,  G.  J. — In  Searle  v.  Lindsay,  it  was  held  not  to  be  enough  that 
the  chief  engineer,  whose  duty  it  was  to  see  that  the  machinery  con- 
tinued in  proper  working  condition,  had  knowledge  of  its  defeetive 
state.]     In  that  case  the  master  had  supplied  all  that  was  necessary. 
Here,  the  defendants  never  personally  interfered  ;  the  duty  of  supply- 
ing materials  for  the  erection  of  the  scaffolding  was  necessarily  dele- 
Sated  to  their  manager.    The  whole  contention  on  the  part  of  the 
efendants  at  *the  trial  was,  that  there  was  no  deficiency  of   r»aQi 
materials,  and  that  the  plaintiff  himself  was  negligent.    It  will   ^ 
be  always  easy  for  a  master  to  avoid  liability,  if  personal  knowledge 
is  necessary,  by  keeping  out  of  the  way.    In  Patterson  v.  Wallace,  1 
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Maoq.  761,  Lord  Cran worth,  C,  aaya:  '*  When  a  master  employs  a 
servant  in  a  work  of  a  dangerous  character,  he  is  bound  to  take  all 
reasonable  precautions  for  the  safety  of  that  workman.  This  is  the 
law  of  England  no  less  than  the  law  of  Scotland.  It  is  the  master's 
duty  to  be  careful  that  his  servant  is  not  induced  to  work  under  a 
notion  that  tackle  or  machinery  is  staunch  and  secure,  when  in  fact 
the  master  knows,  or  ought  to  know,  that  it  is  not  so.  And  if  from 
any  negligence  in  this  respect  damage  arise,  the  master  is  responsi- 
ble." [Erlb,  C.  J. — If  you  complain  of  a  breach  of  duty,  you  are 
bound  to  prove  it.]  The  jury  found  here  that  the  scaffolding  was 
insufficient  and  unsafe  to  the  knowledge  of  Phear  and  of  Mahoney, 
and  that  the  plaintiff  was  not  guilty  of  any  negligence.  The  foreman 
or  manager  being  thus  fixed  with  notice,  is  not  that  enough  to  make 
the  defendants  responsible  ?  In  Mellors  v,  Shaw,  1  Best  k  Smith  437 
(E.  C.  L.  B.  vol.  101),  the  declaration  stated  that  the  defendants  were 
owners  of  a  coal-mine,  and  that  the  plaintiff  was  employed  by  them 
a;  a  collier  in  the  mine,  and  in  the  course  of  his  employment  it  was 
necessary  for  him  to  descend  and  ascend  through  a  shaft  constructed 
by  the  defendants ;  that,,  by  the  negligence  of  the  defendants,  the 
shaft  was  constructed  unsafely,  and  was,  by  reason  of  not  being  suffi- 
ciently lined,  in  an  unsafe  condition,  which  the  defendants  well  knew; 
and  that,  by  reason  of  the  premises,  and  also  by  reason,  as  the  defend- 
ants well  knew,  of  no  sufficient  or  proper  apparatus  having  been  pro- 
vided by  the  defendants  to  protect  the  plaintiff  from  injuries  arising 
from  the  unsafe  state  of  the  shaft,  a  stone  fell  from  the  side  of  the 
*6821  ^^^^^  ^°  ^^^  *head  of  the  plaintiff,  and  he  was  dangerously 
^  wounded.  The  defendants  pleaded  not  guilty;  and  at  the 
trial  it  was  proved  that  Shaw,  one  of  the  two  defendants^  was  mana- 
ger of  the  mine,  and  that  it  was  worked  under  his  personal  superin- 
tendence ;  and  that  the  plaintiff  was  not  aware  of  the  state  of  the 
shaft.  The  jury  found  that  the  defendants  were  guilty  of  personal 
negligence :  ana,  upon  a  motion  to  enter  a  nonsuit,  the  court  held, 
that,  upon  the  above  finding  of  the  jury,  Shaw  was  liable,  and  there- 
fore that  the  other  defendant  was  liable  also.  Crompton,  J.,  there 
says :  '*  I  conceive  that  the  rule  laid  down  in  Priestley  v.  Fowler, 
that  a  servant  on  entering  the  service  of  an  employer  takes  upon 
himself  the  risks  of  the  service,  does  not  apply  where  there  has  been 
personal  negligence  in  the  master  which  causes  the  injury  to  the  ser- 
vant." Can  it  be  said  here  that  personal  negligence  on  the  part  of 
the  general  foreman  or  manager  was  one  of  the  risks  which  this 
plaintiff  consented  to  take  upon  himself  when  he  entered  the  employ 
of  the  defendants  7  And,  can  it  be  said  that  the  foreman  is  a  mtn 
of  competent  skill  and  prudence,  when  he  permits,  and  even  insists 
upon  a  labourer  working  at  a  scaffold  which  he  knows  to  be  insuffi- 
cient and  insecure?  Brydon  t;.  Stewart,  2  Macq.  80,  is  also  an 
authority  to  show  the  extent  to  which  an  employer  is  bound  to  look 
to  the  safety  of  those  employed  by  him.  Builders  make  contracts 
for  works  in  different  and  distant  parts  of  the  country.  It  is  impos- 
sible that  the  master  can  be  present  everywhere  so  as  to  haveji^- 
sonal  knowledge  of  all  that  is  done.  To  hold  that  the  absence  of 
personal  knowledge  will  prevent  the  master  from  being  responsible 
in  these  cases,  will  be  holding  out  a  premium  for  negligence. 
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Oiffard  and  Murphy ^  in  support  of  the  rule. — The  *plaintiflr8  c«goQ 
case  rests  apon  a  supposed  breach  of  duty  od  the  part  of  the  de-  '- 
fendants.  No  doubt,  as  between  the  master  and  a  stranger,  the  master 
is  in  general  liable  for  injuries  resulting  from  the  negligence  of  his 
servants:  but,  as  between  the  servant  and  his  master,  the  latter  is 
not  responsible  to  the  former  for  an  injury  sustained  through  the 
negligence  of  a  fellow-servant  or  workman,  unless  the  master  is  shown 
to  have  been  personally  guilty  of  negligence,  either  in  respect  of  the 
insufficiency  of  tackle  or  machinery,  or  in  respect  of  his  having  em- 
ployed an  incompetent  person,  knowing  his  incompetency.  There 
was  no  such  evidence  here.  Upon  the  authority,  therefore,  of  Priest- 
ley V.  Fowler,  8  M.  &  W.  1,  Hutchinson  v.  The  York,  Newcastle,  and 
Berwick  Railway  Company,  5  Exch.  848,  and  Wigmore  v.  Jay,  5 
Exch.  354,  the  plaintiff  ought  to  have  been  nonsuited.  The  jury 
found  that  the  scaffolding  was  insufficient  and  unsafe,  but  not  to  the 
knowledge  of  the  defendants.  What  is  or  is  not  a  sufficient  quantity 
of  materials  in  such  a  case,  is  not  regulated  by  any  given  number  oi^ 
poles,  putlogs,  and  boards :  the  necessity  of  course  increases  as  {be 
work  progresses.  The  proper  person  to  regulate  the  supply  must 
necessarily  be  the  foreman :  for  any  negligence  on  his  part  in  this 
respect,  the  employers  would  not  be  responsible  unless  the  knowledge 
of  it  were  brought  home  to  them.  The  case  of  Olarke  v.  Holmes,  7 
Hurlst.  k  N.  987,  is  put  on  the  ground  that  there  was  an  express  con- 
tract on  the  part  of  the  master  for  refencing  the  machinery.  Wig- 
more  V,  Jay  was  a  much  stronger  case  than  this.  Riley  v.  Baxendale, 
6  Hnrlst.  &  N.  445,  is  an  authority  to  show  that  no  contract  or  duty 
on  the  part  of  an  employer  not  to  expose  his  servant  to  extraordinary 
danger  and  risk  in  the  course  of  his  employment,  results  from  the  re- 
lation of  master  and  servant.  "Servants,"  says  ♦Pollock,  C.  r^aoA 
B.,  "are  often  far  better  judges  than  their  masters  of  the  ^ 
dangers  incident  to  their  employment,  and  whether  their  fellow-ser- 
vants are  trustworthy  person8."(a)  Neither  the  decisions  nor  the  dicta 
in  Paterson  v,  Wallace,  1  Macq.  748,  Brydon  v,  Stewart,  2  Maeq.  80, 
and  The  Bartonshill  Coal  Company  v  M'Ghuire,  8  Macq.  800,  are  at  all 
antagonistic  to  that  principle.  In  Mellors  v.  Shaw,  1  Best  k  Smith 
437  (E.  C.  L.  R.  vol.  101),  the  master  was  aware  of  the  unsafe  condi- 
tion of  the  shafk ;  the  servant  was  not.  [Byles,  J. — ^There  were  two 
defendants  there:  one  was  fixed  with  personal  knowledge;  the  other 
was  not;  and  both  were  held  liable.  Crompton,  J.,  there  says:  '*I 
have  thought  Priestley  v.  Fowler  father  inconsistent  with  the  later 
cases  on  the  subject :  but,  considering  what  was  said  by  my  Brothers 
in  those  cases,  and  seeing,  as  my  Brother  Blackburn  has  pointed  out, 

(a)  And  gee  Wig^it  v.  Fox.  11  Sxob.  832.  The  defendaott,  haring  eoniraeted  with  the 
Cryftal  Palaee  Company  to  ereot  a  tower,  mairafaotared  the  materiatf ,  and  made  a  eontmet 
with  llou  aad  other  pertooe  to  do  by  pieee-work  partienlar  portlone  of  the  hoietiBg  and  ixing 
the  malerialf,  the  toaffolding  and  teola  being  prorided  bj  the  defendanti.  The  workmen  em- 
ployed by  the  •ab-eontractori  were  paid  weekly  by  the  defendants  aoeording  to  the  time  they 
worked,  an  aoeoant  of  which  wae  kept  by  the  defendant!*  foreman.  Mom,  the  inb-oontraetor, 
•aployed  the  plaintiCh  hasbaad ;  and,  whilit  he  wae  at  work  at  the  bottom  of  Ae  tower,  tbe 
defendaate'  men,  who  were  at  work  at  the  top,  negUgenay  tot  IhU  an  inetranml  ealled  a 
*'  rymer/'  whieh  f tmek  the  plaintiiTf  hnaband  on  the  head,  aad  easfed  hie  death.  It  wac  held 
that  the  f  ab-eontraotor  and  hii  workmen  were  eerrante  of  the  defendants,  engaged  In  one  com- 
mon employment  with  their  other  lenraots,  and  coneeqaenUy  that  the  defendants  were  not 
liable  oader  the  9  A  16  Viet  e.  93,  for  the  li^ary  eaosed  by  the  negUgenee  ef  the  latter. 
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that  the  declaration  in  Priestley  v.  Fowler  contained  no  allegation  that 
^oQfri   the  defendant  *knew  the  defects  in  the  van  in  which  the  plain- 

-'  tiff  was  placed,  I  conceive  that  the  rule  laid  down  in  that  case, 
that  a  servant  on  entering  the  service  of  an  employer  takes  upon  him- 
self the  risks  of  the  service,  does  not  apply  where  there  has  been  per- 
sonal negligence  in  the  master  which  causes  the  injury  to  the  servant. 
This  court  said  so  in  Ashworth  v,  Stanwix,  80  Law  J.,  Q.  B.  183 ;  and 
in  Roberts  v.  Smith,  2  Hurlst.  k  N.  218,  218,  in  the  Exchequer 
Chamber,  the  rule  for  a  new  trial  was  made  absolute,  upon  the  ground 
that  there  appeared  to  have  been  evidence  of  '  The  personal  interfer- 
ence and  negligence  of  the  master.' "]  Then,  the  evidence  clearly 
showed  negligence  on  the  part  of  the  plaintiff  himself.  [Bylbs,  J. — 
The  jury  found  that  against  you.]  In  Wilkinson  v.  Fairrie,  1  Hurlst. 
k  Colt.  683,  the  plaintiff,  a  carman,  was  sent  by  his  employer  to  the 
defendants'  premises  to  fetch  some  goods.  After  waiting  some  time, 
he  was  directed  by  a  servant  of  the  defendants  to  go  along  a  passage 
to  a  counting-house  where  he  would  find  the  warehouseman.  The 
passage  was  dark,  and  in  going  along  it  he  fell  down  a  staircase  and 
was  seriously  injured.  It  was  held  that  the  defendants  were  not  re- 
sponsible, inasmuch  as  there  was  no  obligation  on  them  to  light  the 
passage  or  fence  the  staircase.  ''  In  general,"  said  Pollock,  C.  B.,  "  it 
IS  the  duty  of  every  person  to  take  care  of  his  own  safety,  and  not  to 
walk  along  a  dark  passage  without  a  light  to  disclose  to  him  any 
danger.  As  there  was  no  contract,  or  any  public  or  private  duty  on 
the  part  of  the  defendants  that  their  premises  should  be  in  a  different 
condition  from  that  in  which  they  were,  it  seems  to  us  that  the  non- 
suit was  perfectly  right."  [Willes,  J. — Witherley  v.  The.  Regent's 
Canal  Company,  12  C.  B.  N.  S.  2  (E.  C.  L.  R.  vol.  104),  is  to  the  same 
effect.]  The  argument  urged  on  the  other  side  might  with  equal  pro- 
4^QOQ-i  priety  be  urged  in  the  case  of  a  seaman  ^falling  from  a  ship's 

J  mast  or  yard.     The  plaintiff  knew  when  he  placed  his  foot  upon 
the  putlog  that  there  was  no  board  there.    In  Dynen  v.  Leach,  26 
Law  J.,  Exch.  221,  it  was  held,  that,  where  an  injury  happens  to  a 
servant  while  in  the  actual  use  of  an  instrument,  engine,  or  machine, 
in  the  course  of  his  employment,  of  the  nature  of  which  be  is  as  much 
aware  as  his  master,  and  the  use  of  which  is  therefore  the  proximate 
cause  of  the  injury,  he  cannot,  at  all  events  if  the  evidence  is  consist- 
ent with  his  own  negligence  in  the  use  of  it  being  the  real  eause, — 
nor,  in  case  of  his  dying  from  the  injury,  can  his  representative,  under 
Lord  Cambell's  Act,  9  &  10  Yict.  c.  98, — recover  against  his  master, 
there  being  no  evidence  that  the  injury  arose  through  the  personal 
negligence  of  the  master :  nor  is  it  any  evidence  of  such  personal  neg- 
ligence of  the  master,  that  he  has  in  use  in  his  works  an  engine  or 
machine  less  safe  than  some  other  which  is  in  general  use.    Bramwell, 
B.,  there  says :  **  There  is  nothing  legally  wrongful  in  the  use  by  an 
employer  of  works  or  machinery  more  or  less  dangerous  to  his  work- 
men, or  less   safe  than  others  that   might  be  adopted.     It  may  be 
inhuman  so  to  carry  on  his  works  as  to  expose  his  wprkmen  to  peril 
their  lives,  but  it  does  not  create  a  right  of  action  for  an  injury  which 
it  may  occasion,  when,  as  in  this  case,  the  workman  has  known  all  the 
facts,  and  is  as  well  acquainted  as  the  master  with  the  nature  of  the 
machinery,  and  voluntarily  uses  it."     And  Channell,  B.,  said:  '*I rest 
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my  judgment  on  the  ground  that  the  deceased  himself  continued  in  the 
employment  of  the  defendant  and  in  the  use  of  the  clip  with  full  know- 
ledge of  all  the  circumstances,  so  that  he  directly  contributed  to  the 
accident."  So,  in  Senior  v.  Ward,  1  Ellis  k  EJlis,  885  (E.  C.  L.  R. 
vol.  102),  it  was  held,  that,  where  a  servant  is  injured  or  killed  while 
in  the  employ  of  his  master,  by  *an  accident  resulting  from  the  r^^aan 
habitual  negligence  of  his  fellow-servants,  known  and  acqui-  ^ 
esced  in  by  the  master,  the  master  is  not  liable  to  an  action  by  the 
servant,  or,  if  he  be  killed,  by  his  representative,  if  the  servant  has 
by  his  own  negligence  at  the  time,  in  knowing  and  disregarding  the 
danger,  materially  contributed  to  the  accident.(a) 

Erlb,  C.  J. — I  am  of  opinion  that  the  defendants  in  these  two 
cases  are  entitled  to  judgment.  In  the  first  case, — Lovegrove  v.  The 
London,  Brighton',  and  South  Coast  Railway  Company, — the  plaintiff 
complains  of  an  injury  sustained  by  him  under  the  following  circum- 
stances : — He  was  employed  with  others  in  loading  ballast  into  trucks 
for  the  company,  which  were  placed  on  temporary  rails  laid  for  that ' 
purpose,  and  shifted  as  the  work  progressed  by  other  servants  of  the 
company,  it  being  part  of  the  plaintiff's  duty  to  assist  in  pushing  the 
trucks  when  loaded  along  these  temporary  rails  to  a  spot  where  an 
engine  waited  to  receive  them.  In  consequence  of  the  negligent  per- 
formance of  the  work  by  these  plate-layers,  in  not  putting  a  sufficient 
number  of  sleepers  under  the  rails,  the  weight  of  the  truck  displaced 
one  of  them,  and  seriously  injured  the  plaintiff.  The  question  is, 
whether  the  company  are  under  the  circumstances  responsible  for  the 
damage  so  caused.  It  is  clear  that  the  plate-layer  whose  neligence 
caused  it  was  a  fellow-workman  of  the  plaintiff,  *and  that  r#z»og 
both  were  engaged  in  one  common  occupation.  The  thing  ^ 
to  be  done,  was,  to  convey  the  ballast  from  the  pit  to  the  company's 
line,  and  the  co-operation  of  the  plate-layers  and  the  labourers  was 
necessary  to  bring  about  that  result.  The  damage  therefore  to  the 
plaintiff  was  caused  by  the  negligence  of  a  fellow-workman  or  servant. 
The  case  of  Waller  t;.  The  South  Eastern  Railway  Company,  2  Hurlst. 
k  Colt  102,  appears  to  me  to  be  decisively  in  point,  and  to  be  even  a 
stronger  case  than  the  present.  It  was  there  held  that  a  railway  com- 
pany is  not  liable  for  an  injury  to  the  guard  of  a  train,  occasioned  by 
the  negligence  of  the  ganger  of  the  plate-layers  in  [not]  keeping  the 
permanent  way  in  proper  repair  and  condition;  the  two  servants 
being  engaged  in  one  common  object,  viz.  the  safe  conduct  of  the 
passengers  on  their  journey.  There,  the  two  servants  were  employed 
in  services  much  more  dissimilar  than  those  in  the  present  case ;  but 
yet  they  were  held  to  be  fellow-servants  within  the  rule  which  has 
prevailed  since  the  case  of  Priestley  v.  Fowler,  8  M.  &  W.  1 ;  and, 
there  being  no  default  or  negligence  on  the  part  of  the  company,  the 
company  were  held  not  to  be  liable.  Here,  there  was  no  evidence  to 
fix  the  company  with  knowledge  of  the  defective  manner  in  which 
the  temporary  rails  were  laid,  or  with  want  of  due  and  reasonable 

(a)  Sm  Ormond  r.  HoUand,  E.  E.  k  B.  102  (E.  C.  L.  R.  toI.  96).  See  alto  Holmei  9.  Worth- 
iogtno,  3  Fust.  A  F.  533.  It  was  there  held,  that,  where  a  servant,  knowing  of  a  defect  in 
maehinery  he  has  to  worli  in  his  master's  employ,  complains  of  it  to  him,  bnt  contiunes  in  tha 
ate  of  it,  in  the  reasonable  expectation  of  its  being  repaired,  and  an  accident  happens  throngh 
its  delbeti?e  condition,  be  is  not  precluded  from  recovering  against  bis  master  for  negligence. 
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care  in  the  selection  of  the  persons  bj  whom  that  duty  was  performed. 
The  authority  I  have  referred  to  seems  to  me  entirely  to  dispose  of 
the  first  case. 

In  Gallagher  v.  Piper,  the  plaintiff,  who  was  a  scaffolder,  brought 
an  action  against  the  defendants,  who  are  master-builders,  for  an 
injury  sustained  by  him  by  reason  of  the  insufficiency  of  the  supply 
of  materials  for  the  safe  performance  of  the  work  upon  which  he  was 
engaged, — the  plaintiff  having  been  obliged  to  place  his  foot  upon  a 
♦flft?>1  P*^^^^8  ^^^^  ^  round  surface,  ^instead  of  a  board  or  plank 
J  which  ought  to  have  been  laid  over  it,  and  having  in  conse- 
quence slipped  and  fallen  from  a  considerable  height.  The  ground 
upon  which  the  plaintiff  rests  his  claim  is  this: — One  Pbear  was  the 
defendants'  foreman  or  manager  at  the  work  in  question,  a  large 
building  in  Leadenhall  Street.  One  Mahoney  was  employed  under 
him  as  foreman  of  the  scaffolders;  and  the  plaintiff  worked  at  the 
raising  of  the  scaffolding  under  the  orders  of  Mahoney.  It  was 
Phear*8  duty  to  supply  the  materials,  consisting  of  poles,  putlogs,  and 
boards,  for  the  rearing  of  the  scaffolding.  He  had  notice  tbroagh 
Mahoney  that  the  supply  of  these  materials  for  the  due  and  safe  per- 
formance of  the  work  was  insufficient;  and  the  cause  of  the  injury 
sustained  by  the  plaintiff  was  Phear's  omission  to  supply  proper  and 
sufficient  materials  upon  Mahoney's  requisition.  I  am  very  desirous 
that  the  plaintiff  should  have  compensation  for  the  injury  he  has  sus- 
tained, if  the  law  would  allow  it.  But  I  cannot  with  my  utmost 
power  distinguish  Wigmore  v.  Jay,  6  Exch.  854,  Jfrom  the  present 
case.  There,  Wigmore  was  employed  by  Jay,  a  master-builder,  on 
an  extensive  work  which  he  was  building,  and,  in  consequence  of  a 
rotten  putlog  having  been  used  in  the  construction  of  the  scaffolding 
upon  which  the  plaintiff  was  working,  the  scaffolding  gave  way,  and 
he  was  precipitated  to  the  ground  and  severely  injured.  It  appeared 
that  the  person  who  was  responsible  for  the  erection  of  the  scaffolding 
was  the  defendant's  foreman,  and  that  the  defendant,  himself  was 
ignorant  of  the  defective  state  of  the  putlog ;  and,  as  the  defendant 
was  guilty  of  no  default  either  in  respect  of  the  materials  of  which  the 
scaftblding  was  composed  or  in  the  selection  of  the  foreman,  he  was 
held  not  to  be  liable.  That  case  appears  to  me  to  be  precisely  in 
mackQi  point.  The  only  matter  upon  which  I  pause,  is,  •whether  or 
^  not  Phear  was  such  a  general  manager  as  to  make  him  stand 
in  the  place  of  Messrs.  Piper,  so  that  what  was  said  to  Phear  may  be 
considered  as  having  been  said  to  them.  Is  there  anything  to  show 
that  Phear  the  foreman  or  manager  more  represented  his  employers 
here  than  the  foreman  did  in  Wigmore  v.  Jay  7  In  each  case  the 
defendants  were  engaged  in  very  extensive  works,  and  in  each  a  fore- 
man or  manager  was  employed  to  direct  them,  and  to  whom  the  work- 
men looked  for  their  instructions.  In  this  case,  beyond  a  doubt, 
Phear,  the  manager,  was  guilty  of  negligence  in  the  performance  of 
his  duty :  he  had  repeated  notices  that  there  were  not  sufficient  ma- 
terials for  the  erection  of  the  scaffolding,  but  failed  to  supply  them. 
But  I  think  Phear  and  the  plaintiff  were  fellow- workmen  within  the 
principle  laid  down  in  the  cases  I  have  referred  to.  There  was  no 
evidence  of  any  default  on  the  part  of  the  defendants  themselves 
either  as  to  the  supply  of  sufficient  materials  or  in  the  selection  of 
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Fhear  to  be  their  foreman  or  manager :  and  tbe  neglect  of  Pbear  im- 
poses no  responsibility  upon  tbem.  Tbe  rule  in  this  case,  therefore 
will  be  absolute  to  enter  a  nonsuit. 

Williams,  X — I  am  of  tbe  same  opinion.  As  to  tbe  case  of  Love- 
grove  t;.  Tbe  London,  Brighton,  and  South  Coast  Railway  Company, 
it  appears  to  me  to  be  impossible  to  distinguish  it  in  principle  from 
the  rule  established  in  Priestly  v.  Fowler,  and  acted  upon  in  nurrierous 
cases  since,  and  particularly  in  this  court  in  Searle  v,  Lindsay,  11  C. 

B.  N.  S.  429  (E.  C.  L.  R.  vol.  103),  and  in  the  Court  of  Exchequer 
more  recently  in  Waller  v.  The  South  Eastern  Railway  Company,  2 
Hurlst.  &  Colt.  102.  The  injury  which  the  plaintiff  sustained  was 
attributable  solely  to  the  negligence  of  a  fellow-workman  employed 
with  him  in  the  performance  of  the  *same  work,  and  there  was  r«ziQi 
no  negligence  imputable  to  the  company.  With  respect  to  '- 
Grallagber  v.  Piper,  I  have  felt  more  difficulty,  not  as  to  the  law,  but 
as  to  its  application  to  the  facts  of  the  case.  But,  assuming  Pbear  to 
be  a  fellow-workman  of  the  plaintiff,  the  case  of  Wigmore  v.  Jay,  5 
Exch.  354,  is  a  conclusive  authority  in  favour  of  tbe  defendant.  But 
tbe  doubt  I  entertain  is  whether  Pbear  was  not  rather  a  sort  of  deputy- 
master  than  a  fellow- work  man  of  the  plaintifi^  so  that  a  noticQ  of  the 
insufficiency  of  the  materials  to  him  would  be  notice  to  tbe  defend- 
ants themselves.  Looking,  however,  at  the  evidence  here,  I  do  not 
find  enough  to  warrant  the  conclusion  that  Phear  was  intended  to 
stand  in  the  place  of  the  defendants,  so  as  to  bind  them  by  bis  acts 
or  omissions  in  this  respect. 

WiLLES,  J. — In  the  case  of  Lovegrove  v.  The  London,  Brighton, 
and  South  Coast  Railway  Company,  there  can  be  no  doubt  that  the 
person  injured  and  the  person  whose  negligence  caused  the  injury 
were  fellow-servants.  Mr.  Lionel  Smith  well  pointed  out  that  the 
only  ground  upon  which  the  plaintiff  could  sustain  this  action,  was, 
either  that  there  was  some  evidence  that  the  company  were  guilty  of 
negligence  in  employing  an  incompetent  person  to  lay  the  rails,  or 
that  the  burthen  of  showing  his  competency  rested  on  the  defendants, 
and  that  the  plaintiff  was  not  called  upon  to  prove  bis  incompetency. 
Now,  was  there  any  evidence  that  the  company  did  employ  an  incom- 
petent person  7  The  only  evidence  was,  one  act  of  negligence  com- 
mitted by  that  person  :  he  once  omitted  to  use  due  and  proper  care 
in  doing  the  work  intrusted  to  him.  If  that  (which  I  venture  to 
doubt)  is  evidence  of  incompetency,  it  certainly  was  not  evidence  that 
the  company  knowingly  employed  an  incompetent  ^workman.  r«/>Qo 
Then,  is  the  burthen  of  proof  of  the  workman's  competency  *■ 
cast  upon  the  master  7  I  apprehend  not.  There  is  nothing  to  differ 
this  from  ordinary  cases.  It  is  not  enough  for  the  plaintiff  to  show 
that  he  has  sustained  an  injury  under  circumstances  which  may  lead 
to  a  suspicion,  or  even  a  fair  inference,  that  there  may  have  been 
negligence  on  the  part  of  the  defendant;  but  he  must  go  on  and  give 
evidence  of  some  specific  act  of  negligence  on  the  part  of  the  person 
against  whom  he  seeks  compensation.    That  is  well  explained  by  Erie, 

C.  J.,  in  Cotton  v.  Wood,  8  C.  B.  N.  S.  568  (E.  C.  L.  R.  vol.  98).(a) 

(a)  And  Me  tb«  Judgment  of  WiUiame,  J.,  in  Tooney  v.  The  London,  Brighton,  ftnd  South 
OoMt  lUilway  Oo.  3  G.  B.  N.  8.  146  (E.  C.  L.  R.  toL  91).  And  see  Hammack  v.  White,  U  0. 
B.  N.  S.  688  (B.  C.  L.  R.  yoL  103). 
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In  this  case,  therefore,  I  entirely  agree  with  my  Lord  that  the  rule 
should  be  discharged. 

As  to  the  case  of  Gallagher  v.  Piper,  there  seems  no  room  for  doubt 
that  there  had  been  neglect  on  the  part  of  the  person  who  has  been 
described  as  the  foreman  or  general  manager  of  the  defendants'  works, 
and  that  that  neglect  conduced  to  the  injury  of  which  the  plaintifT 
complains.  The  plaintiff,  it  appears,  was  employed  as  a  labourer  in 
putting  up  a  scaffolding  for  the  erection  of  certain  buildings  which 
the  defendants  were  employed  to  erect, — being  engaged  in  the  usual 
way  by  the  foreman  of  the  scaffolders  on  their  behalf.  He  complained 
to  the  foreman,  Mahoney,  that  the  materials  furnished  to  him  for  the 
work  were  deficient  in  quantity.  His  complaint  reached  Phear,  the 
general  manager,  but  nothing  was  done;  and,  in  consequence  of  this 
insufficiency  of  materials,  the  work  was  rendered  more  than  commonly 
hazardous,  and  the  plaintift*  was  injured.  It  is  said  that  the  plaintiff 
might  have  refused  to  go  on  with  the  work  until  proper  materials 
*HQm   ^®^®  supplied  :  but  the  jury  found  *that  he  was  guilty  of  no 

^  negligence  in  thus  exposing  himself  to  increased  hazard.  A 
man  can  hardly  under  such  circumstances  be  considered  as  a  volun- 
teer. If  the  notice  which  was  given  to  Phear  had  been  given  to  the 
defendants,  and  they  had  been  guilty  of  the  neglect  of  which  he  was 
guilty,  there  can  be  no  doubt  that  the  plaintiff  would  have  been  enti- 
tled to  recover.  The  rule  laid  down  in  Priestley  v.  Fowler,  3  M.  & 
W.  1,  and  I  apprehend  long  before  that  case,  obviously  does  not 
apply  to  negligence  on  the  part  of  the  master  himself.  For  that  Rob- 
erts V,  Smith,  2  Hurlst.  &  N.  213,  is  an  authority  .(a)  But  here  the 
^oQAi  notice  was  given,  not  to  the  masters,  but  to  the  foreman.     If 

^  *Phear  had  been  a  partner  with  the  defendants,  notice  to  him 
would  have  rendered  them  liable;  for,  the  case  would  not  then  have 
fallen  within  the  rule  illustrated  by  Priestley  v.  Fowler  and  that  class 
of  cases.  But  here  we  are  dealing  with  a  case  where  the  person 
whose  negligence  caused  the  injury  is  a  servant  of  the  persons  sought 
to  be  charged.  It  is  true,  he  filled  a  superior  position  :  but  still  he 
was  a  servant ;  and  I  am  unable  to  draw  any  distinction  in  this  respect 
between  one  description  of  servant  and  another,  so  long  as  the  rela- 
tion of  master  and  servant  exists,  and  the  party  injured  and  the  per- 
son whose  negligence  caused  the  injury  are  employed  under  one 
common  master.     If  this  had  been  the  case  of  a  person  who  might  be 

(a)  There,  the  declaration  stated  that  the  plaintiff,  a  brioklayer,  entered  into  tbe  eenriee  it 
the  defendants  upon  the  termi  that  they  should  take  and  use  all  due,  reasonable,  and  proper 
means  and  precautions  in  order  to  prevent  aeeident,  damage,  or  injury,  or  unreasonable  or  ■&> 
necessary  risk  or  damage  from  happening  or  occurring  to  the  plaintiff  in  the  performanee  of 
his  duty  as  such  servant;  that  the  defendants  did  not  take  such  reasonable  precautions,  and, 
by  reason  thereof,  and  of  the  neglect  of  duty  of  the  defendants,  the  plaintiff  was  employed  <mi 
a  scaffold  which,  for  want  of  such  precautions,  was  rotten  and  unsafe,  whieh  the  defendants 
knew,  and  whereof  the  plaintiff  was  wholly  ignorant,  and  in  consequence  thereof  a  part  of  tbe 
scaffold  broke,  and  the  plaintiff  fell  to  the  ground.  Pleas, — not  guilty,  and  a  traTcrse  of  the 
employment  on  the  terms  alleged.  At  the  trial  it  was  proved  that  the  defendants  bad  cm- 
ployed  a  labourer  to  erect  tbe  scaffold.  The  materials  for  the  scaffold  were  in  bad  condition. 
The  labourer  broke  several  of  the  putlogs  in  trying  them.  One  of  the  defendants  told  him  u 
break  no  more,  that  the  putlogs  would  do  very  well.  The  labourer  used  such  as  he  thought 
sound.  One  of  the  putlogs  so  used  having  given  way,  the  scaffold  fell,  and  the  plaintiff  was 
injured.  Upon  this  evidenoe,  the  judge  at  the  trial  directed  a  nonsuit :  it  was  held,  on  appeal 
to  tbe  Bxcheqner  Chamber,  that  there  was  evidence  to  go  to  the  jury  of  the  UabUi^  of  the 
defendants. 
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said  to  have  authority  to  act  for  the  master  as  a  kind  of  universal 
agent,  I  should  have  been  prepared  to  consider  the  suggestions  thrown 
out  by  my  Brother  Byles  in  his  judgment  in  Clarke  v.  Holmes,  7 
Hurlst.  &  N.  987,  949,  and  see  whether  he  could  come  within  the 
denomination  of  servant  at  all.  But,  before  I  could  bring  myself  to 
say  that  such  an  agent  did  not  come  within  the  rule,  I  should  take 
time  to  look  into  the  subject,  and  especially  to  consider  the  position 
of  that  most  authoritative  of  all  agents,  the  master  of  a  ship.  I 
should  like  to  consider  whether,  if  the  master  of  a  ship,  without  the 
knowledge  of  his  owners,  were  to  start  from  an  intermediate  port 
with  the  vessel  in  a  damaged  and  unseaworthy  condition,  and  she  was 
in  consequence  driven  on  shore  or  upon  a  rock,  and  some  of  the  crew 
thereby  sustained  personal  injury,  it  would  be  just  or  reasonable  to 
hold  the  owners  to  be  liable  to  the  sailors,  as  they  would  undoubtedly 
be  to  third  persons.  But  it  is  unnecessary  to  discuss  that  here;  for, 
it  is  plain  that  Phear  was  as  much  a  servant  of  the  defendants  as  was 
any  one  of  the  labourers  employed  under  his  direction  and  control. 
If  authority  for  this  be  wanting,  it  is  found  in  the  case  of  Wigmore  v. 
Jay,  *5  £xch.364.  There  the  person  whose  negligence  caused  pggs 
the  misfortune  was  employed  by  the  defendant  as  foreman  in  ^ 
the  erection  of  a  large  work, — the  hall  of  the  London  University. 
The  rule  laid  down  by  the  Chief  Baron  there  was,  that,  as  the  defend- 
ant had  not  personally  attended  to  the  erection  of  the  scaffolding,  (a) 
the  action  could  not  be  maintained.  I  apprehend,  that,  without  over* 
ruling  that  case,  or  acting  upon  some  distinction  which  the  facts  here 
do  not  warraut,  we  could  not  allow  this  verdict  for  the  plaintiff  to 
stand.  I  therefore  think  that  in  this  case  the  rule  to  enter  a  nonsuit 
must  be  made  absolute. 

Btles,  J. — In  the  case  of  Lovegrove  v.  The  London,  Brighton,  and 
South  Coast  Railway  Company,  I  concur  with  the  rest  of  the  court  in 
thinking  that  the  rule  must  be  discharged,  feeling  it  to  be  quite 
impossible  to  distinguish  it  from  the  numerous  cases  which  have  been 
referred  to  upon  the  subject. 

With  respect  to  the  case  of  Gallagher  v.  Piper,  however,  though 
no  doubt  I  am  wrong,  I  entertain  a  very  strong  opinion  that  the  ver- 
dict was  right,  and  I  feel  bound  to  express  that  opinion.  The  facts 
were  these: — The  plaintiff  was  employed  to  erect  a  scaffolding.  He 
was  not  supplied  with  sufficient  materials  for  the  purpose.  He  applied 
tO'Mahoney,  the  foreman  of  the  scaffolders,  for  additional  boards. 
Mahoney  applied  to  Phear,  who  was  the  general  manager  of  the 
works,  and  he  was  told  that  there  were  plenty  of  boards,  and  that  the 
plaintiff  must  get  on  as  he  best  could.  The  plaintiff  accordingly  pro- 
ceeded with  his  work,  and  for  want  of  a  proper  supply  of  materials 
he  lost  his  footing,  and  the  result  is  that  he  is  disabled  for  life.  The 
jury  found  a  verdict  for  the  plaintiff*  with  1002.  ^damages :  pggg 
and  they  further  found  these  facts,  which  L consider  to  be  very  ^ 
material  elements  for  a  right  determination  of  this  question, — first, 
that  it  was  the  defendants'  duty  (their  personal  duty)  to  provide  a  safe 
and  sufficient  scafibld, — secondly,  that  the  scaffolding  provided  was 
insufficient  and  unsafe, — thirdly,  that  it  was  not  insufficient  and  un- 

(o)  Or  intniftod  the  dntj  of  doing  lo  to  one  whom  he  know  not  lo  pooMU  eoinpetent  fkUl 
for  the  purpoie. 
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safe  to  the  personal  knowledge  of  the  defendants,  but  that  it  was 
insufficient  and  unsafe' to  the  knowledge  of  Phear,  the  general 
manager  of  the  defendants,  and  also  to  the  knowledge  of  Mahoney, 
the  foreman  of  the  scaifolders.  The  jury  further  found  that  the  plain- 
tiff was  guilty  of  no  negligence  either  in  the  act  itself  or  (in  the 
opinion  of  the  majority)  in  his  mode  of  doing  it.  The  G[uestion  is, 
whether  under  these  circumstances  the  verdict  of  the  jury  is  to  be  set 
aside.  It  is  material  in  the  first  place  to  consider  the  position  of 
Pbear.  As  I  understood  the  evidence,  he  was  not  merely  the  fore- 
man or  manager  pro  hfic  vice,  but  had  been  the  general  manager  of 
the  defendants'  works  for  many  years,  about  twenty-four  or  twenty- 
five  years.  He  had  the  entire  management  of  the  men  employed 
under  him,  engaging  them  and  dismissing  them  as  he  thought  fit; 
Mahoney  being  employed  under  him  as  foreman  of  the  scaffolders. 
It  is  said  that  Phear  stood  in  the  relation  of  fellow-servant  to  the 
plaintifil  I  am  bound  to  say  that  I  think  otherwise.  He  was  acting- 
master.  At  all  events,  there  was  evidence  for  the  jury  that  such  was 
his  position.  Take  the  case  of  a  large  builder,  who  is  never  seen 
near  bis  works,  but  who  trusts  the  entire  conduct  gf  bis  business  to  a 
foreman  or  manager,  who  is  eyes,  ears,  tongue,  brains,  and  everything 
to  him.  Is  not  the  master  liable  for  acts  of  negligence  of  his 
employ^ — for,  I  will  not  use  the  term  '*  servant,"  which  like  that  of 
"foreman,'^  is  susceptible  of  many  meanings, — whilst  acting  thus  for 
*6Q71  ^^™  ^  ^^  these  defendant^  had  been  a  corporation  aggregate 
^  *they  must  have  employed  somebody  to  represent  them. 
Take  the  case  of  a  railway  company  employing  a  general  traffic- 
manager,  and  through  his  negligence  an  accident  happens  to  a  servant 
of  the  company, — is  it  to  be  said  that  the  party  injured  is  without 
remedy,  because  the  corporation  is  incapable  of  personal  misconduct? 
If  the  rule  here  relied  on  be  found  so  inconvenient  that  it  cannot  be 
applied  to  a  case  like  that,  ought  it  to  be  applied  here?  That 
depends  very  much  upon  the  position  of  Phear.  If  he  had  been  a 
servant,  though  a  superior  one,  I  should  have  entertained  some 
doubt.  But  I  do  not  think  he  stood  in  the  position  of  a  servant  at 
all.  He  stood  rather  in  the  position  of  a  general  agent  for  the  defend- 
ants. It  is  true  he  was  called  the  foreman :  but  that  is  a  word  the 
meaning  of  which  is  extremely  various.  The  case  of  Wigmore  v. 
Jay,  6  Exch.  S54,  is  distinguishable  in  this,  that  there  it  does  not 
appear  that  the  person  whose  negligence  caused  the  accident  was  any- 
thing more  than  foreman  for  the  particular  work.  For  these  reasons, 
I  think  notice  to  Phear  and  negligent  misconduct  of  Pbear  would  be 
notice  to  the  defendants  and  negligence  or  misconduct  of  the  defend- 
ants. Personal  knowledge  is  not  indispensable ;  for,  it  has  been  held 
that  notice  to  one  of  two  partners  is  notice  to  both.(a)  So  here,  I 
cannot  help  thinking  that  notice  to  Phear  was  notice  to  the  defend- 
ants. Upon  that  ground,  ivith  the  greatest  deference  to  my  Lord  and 
my  two  learned  Brothers,  I  am  of  opinion  that  this  verdict  ought  to 
stand.  There  is  also  another  ground  upon  which  I  conceive  this 
verdict  might  be  rested,  viz.  that  it  was  the  defendants'  duty  to 
supply  a  sufficient  quantity  of  materials  from  which  the  foreman 

(a)  Roberta  9.  Smiih,  2  fiarUi.  A  N.  218,  and  MeUon  v.  Shaw,  1  Btti  A  Bakith  427  (£.  C. 
L.  R.  vol.  lOX). 
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could  furnish  what  was  necessary  to  the  scaffolders.  There  was  no 
^evidence  that  Pbear  had  authority  to  lay  out  money  in  the  r^gog 
purchase  of  materials  for  that  purpose.  Upon  the  whole,  there-  *• 
fore,  it  seems  to  me  that  there  was  evidence  to  go  to  the  jury  of 
personal  nonfeasance,  if  not  of  personal  misfeasance,  on  the  part  of 
the  defendants,  so  as  to  entitle  the  plaintiff  to  retain  this  verdict.  The 
majority  of  the  court,  however,  being  of  a  different  opinion,  a  non- 
suit must  be  entered. 

The  result  will  be,  that,  in  Lovegrove  v.  The  London,  Brighton, 
and  South  Coast  Railway  Company,  the  rule  will  be  discharged,  and 
in  Gallagher  v.  Piper  the  rule  will  be  made  absolute. 

Rules  accordingly. 

The  subject  of  the  liability  of  a  mas-  O'Donnell  v.  Allegheny  Railroad,  10 
ter  to  his  Bervant  for  injuries  resulting  Id.  239;  Felch  v.  Allen,  98  MaBS.  572; 
from  the  negligence  of  a  fellow-servant,  Gilman  v.  Eastern  Railroad  Corpora- 
has  been  so  exhaustively  treated  in  the  tion,  10  Allen  233 ;  Faulkner  v,  Erie 
note 'to  the  case  of  Waller  v.  South-  Railway  Co.,  49  Barb.  (N.  Y.)  324; 
Eastern  Raibroad,  2  H.  &  C.  102,  that  P.,  Ft.  W.  &  C.  Railway  Co.  v.  Devin- 
it  is  unnecessary  in  the  present  note  ney,  17  Ohio  197 ;  Ohio  and  Missis- 
to  do  more  than  refer  to  such  cases  as  sippi  Railroad  v,  Hammersley,  28  Ind. 
have  been  since  decided.  371.    But  in  Burke  v.  Norwich  and 

In  Morgan  v.  Vale  of  Neath  Rail-  Worcester  Railroad,  34  Conn.  474,  the 

way,  Law  Rep.  1  Q.  B.  148,  a  distinc-  Court  say,  <*  However  plausible  the  rule 

tion  was  endeavoured  to  be  made,  on  that  a  servant  calculates  the  risk  of  the 

the  ground  that  the  employee  causing  negligence  of  his  fellow-servants,  and 

the  injury  was  engaged  in  an  entirely  the  danger  from  the  machinery,  in  esti- 

different  department  of  the  same  gene-  mating  the  value  of  his  services,  may 

ral  service,  to  the  party  injured,  but  be  in  theory,  it  is  very  doubtful  in  facty 

the  rule  was  fully  sustained,  the  Court  if  a  spinner  in  a  factory  or  a  fireman  on 

saying,  ''that  the  common  object  in  a  railroad  ever  made  an  examination 

which  the  servants  are  employed  being  into  the  condition  of  the  machinery  or 

the  same,  is  all  that  is  necessary,  with-  the  mode  of  conducting  the  business, 

out  its  being  the  common  immediate  with  a  view  to  ascertain  the  extent  of 

object"  his  risk ;  and  as  a  question  of  policy  it 

Erie,  C.  J.,  in  his  opinion  in  Tunney  is  by  no  means  certain  that  the  public 
V.  Midland  Railway  Co.,  Law  Rep.  1  interest  would  not  be  better  subserved 
C.  B.  291,  one  of  the  latest  English  by  holding  the  superior  to  the  strictest 
cases,  says,  **  The  rule  has  been  settled  accountability  for  the  misconduct  of  his 
by  a  series  of  cases  beginning  with  subordinates  whoever  is  the  sufferer.'' 
Priestly  v.  Fowler  and  ending  with  In  Feltham  v.  England,  Law  Rep.  2 
Morgan  v.  Yale  of  Neath  Railway,  Q.  B.  32,  where  the  servant  injured  was 
that  a  servant  when  he  engoges  to  under  the  cf irec<  con ^ro^  of  the  def end- 
serve  a  master  undertakes  as  between  ants'  foreman,  an  attempt  was  made  to 
himself  and  his  master  to  run  all  the  exclude  the  application  of  the  rule,  on 
ordinary  risks  of  the  service,  including  the  ground  that  the  foreman  was  an 
the  negligence  of  his  fellow-servants."  ciiter  ego  of  the  master  and  not  a  fellow- 
And  this  seems  to  be  pretty  generally  servant,  but  it  failed,  the  Court  holding 
established  as  the  rule  in  America,  ao-  that  the  foreman  or  manager  was  not  in 
cording  to  recent  decisions :  Caldwell  the  sense  contended  for,  the  represent- 
V.  Brown,  3  P.  F.  Smith  453 ;  Wcger  ative  of  the  master.  See  Hunt  v. 
V.  Penna.  Railroad  Co.,  5  Id.  460;  Penna.  Railroad,  1  P.  F.  Smith  475. 
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WEBBER  V.  STANLEY.    April  21. 

1.  For  di«  paipoM  of  eooftniiog  a  will,  the  court  moat  be  informed  of  the  circamstaneee  mr> 
rounding  the  teitator  when  making  hit  will, — soch  as  bis  family  status  and  the  nature  of  his 
property.    Extraneous  eridenoe  of  these  matters  is  therefore  admissible. 

3.  One  T.  A.  S.,  being  seised  of  an  estate  in  Wales  worth  about  40,0001.  a  year,  and  alao  of 
freehold  estates  partly  in  Hants  and  partly  in  Wilts  (worth  about  45002.  a  year),  which  were 
known  as  bis  "  Tedworth  estate,"  by  his  will  in  1867, — after  giving  certain  annuities  (including 
one  of  bOl.  for  life  to  his  valet  A.)»  which  he  charged  upon  **  all  his  lands  and  hereditaments  at 
or  near  Tedworth," — devised  to  his  widow  in  fee  **  all  his  lands  and  hereditaments  at  or  near 
Tedworth  aforesaid." 

The  widow,  by  her  will,  dated  in  1858,  after  disposing  of  her  Welsh  estate,  subject  to  a  charge 
of  40,000 ^  to  be  raised  thereout,  which  sum  she  declared  that  she  intended  to  be  <'  an  addition 
to  her  Tedworth  estates  thereinafter  devised,"  proceeded  as  follows, — "  I  give  and  devise  my 
mansion-house  at  Tedworth,  in  tJU  county  of  ffantt,  and  all  my  manors,  farms,  lands,  tenements, 
and  hereditaments  ta  tht  eountjf  of  Hantt,  devUtd  to  me  by  fA<  9atd  will  of  mag  taid  late  kme- 
band  {eubjeet  to  the  annuitUe  ekoryed  thereon  fry  $uek  will,  and  eubjeet  to  an  additional  or/nrther 
annuity  of  504.  per  annum  to  be  payable  to  A,,  the  nalet  of  my  late  hueband,  during  hie  life,  at 
hereinafter  mentioned),  and  all  other  hereditaments  in  the  eaid  county  of  Bante  of  or  to  which  I 
shall  be  seised  or  entitled,  or  as  to  or  over  which  I  shall  have  a  disposing  power  by  my  will  at 
my  death  {all  which  hereditamente  in  the  county  of  Bante  are  hereinafter  deeeribed  or  referred 
to  ae  my  Tedworth  eetate),"  to  the  use  of  her  nephew,  the  defendant,  for  life,  Ac 

She  then  proceeded  to  give  the  tenant  for  life  the  power  of  charging  **  her  said  Tedworth 
estate"  for  jointures  and  provisions  for  younger  children  to  a  limited  extent.  Throughout  the 
will  the  testatrix  spoke  of  the  property  she  was  dealing  with  as  "  my  said  Tedworth  estate :" 
and  she  directed  that  the  mansion-house  and  grounds  should  be  kept  up  in  their  then  present 
state,  and  made  the  furniture,  Ac.,  heir-looms.  She  then  directed  that  the  40,0004.  charged  upon 
the  Welsh  property  should  be  laid  out  in  the  purchase  of  froehold  lands,  Ac,  near  to  or  adjoin^ 
ing  her  eaid  Tedworth  eeteUe,  or  eleewhere  in  the  eaid  county  of  Bante,  or  in  some  adjoining 
county  or  counties,  and  charged  the  additional  annuity  to  the  valet  A;  upon  "  all  her  heredita- 
ments at  or  near  Tedworth  aforesaid." 

The  mansion-house  »i  Tedworth  and  a  portion  only  of  the  lands  forming  the  Tedworth  estate 
(of  the  annual  value  of  about  20004.)  were  in  the  county  of  Hants;  the  residue  (of  the  annual 
value  of  about  25004.)  being  in  the  adjoining  county  of  Wilts.  There  was  no  boundary,  either 
natural  or  artificial,  to  separate  the  two  counties;  and  some  of  the  farms  were  partly  in  Hants 
and  partly  in  Wilts,  the  county  boundary  in  some  instances  dividing  fields,  and  even  separating 
cottages  from  their  gardens.  The  mansion-house  of  Tedworth  was  largely  disproportionate  to 
the  Hants  part  of  the  property,  even  when  increased  by  the  legacy  of  40,0004. : — 

Held,  that,  as  there  was  a  property  which  every  part  of  the  description  "  my  mansion-house 
at  Tedworth,  in  the  oounty  of  Hants,  and  all  my  manors,  farms,  lands,  Ac,  in  the  county  of 
Hants,"  fitted,  and  on  which  every  word  had  full  effect,  the  devise  must  be  limited  to  so  much 
of  the  land  as  was  locally  situated  within  the  county  of  Hants, — there  being  no  intention  ex- 
pressed of  giving  projierty  situated  out  of  the  oounty  of  Hants. 

This  was  an  action  of  ejectment  brought  by  the  plaintiff  to  recover 
possession  of  certain  lands  in  the  county  of  Wilts,  which  he  claimed 
as  heir  at  law  of  Mrs.  Assheton  Smith,  deceased, 
♦fiftftl  *The  cause  was  tried  before  Willes,  J.,  at  the  last  Summer 
-'  Assizes  for  the  county  of  Wilts.  The  material  facts  were  as 
follows: — 

In  and  prior  to  the  year  1774,  Thomas  Assheton  Smith,  then  of 
Tidworth,  otherwise  Tedworth  Houses  in  the  county  of  Hants, 
was  seised  in  fee  simple  of  the  manor  of  South  Tidworth,  in  the 
county  of  Hants,  and  the  manor  of  North  Tidworth,  in  the  county  of 
Wilts,  and  of  various  freehold  farms,  lands,  tenements,  hereditaments 
and  premises,  in  the  county  of  Hants,  which  comprised,  with  the 
glebe-land  there,  the  whole  of  the  parish  of  Lower  Tidworth,  and  of 
various  freehold  farms,  lands,  and  premises  in  the  county  of  Wilts, 
comprising  a  portion  of  the  parish  of  Upper  Tidworth ;  and  which 
manors  and  hereditaments  in  the  counties  of  Hants  and  Wilts  adjoined 
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each  other,  and,  together  with  certain  premises  held  by  the  said 
Thomas  Assheton  Smith  for  terms  of  years,  and  which  adjoined  the 
said  freehold  premises,  formed  and  were  known  as  '^  the  Tedworth 
estate." 

The  stAd  Thomas  Assheton  Smith  was  desirous  of  adding  to  the 
said  Tedworth  estate;  and,  in  order  thereto,  he  in  or  about  the  year 
1796  purchased  a  farm  forming  portion  of  the  parish  of  Upper  Tid- 
wortb,  in  the  county  of  Wilts,  and  laid  the  same  to  the  *Ted-  r»7Ao 
worth  estate,  and  the  same  was  known  as  and  formed  a  portion  ^ 
of  the  said  Tedworth  estate. 

The  said  Thomas  Assheton  Smith  continued  from  the  period  afore- 
said down  to  the  time  of  his  death  seised  and  possessed  of  the  said 
Tedworth  estate,  consisting  of  the  particulars  aforesaid ;  and  the  said 
Thomas  Assheton  Smith  died  in  the  year  1828,  and  was  succeeded  in 
the  entirety  of  the  said  estate  as  well  freehold  as  leasehold  by  his  son 
Thomas  Assheton  Smith. 

The  said  Thomas  Assheton  Smith  the  son  became  desirous  to  add 
to  the  said  Tedworth  estate  all  such  manors  and  hereditaments  in  the 

?arish  of  Upper  Tidworth  as  had  not  theretofore  formed  part  of  the 
'edworth  estate :  and,  in  or  about  the  year  1833,  the  said  Thomas 
Assheton  Smith  (the  son)  purchased  the  manor  and  estate  of  Tid- 
worth Zouch,  forming  part  of  the  parish  of  Upper  Tidworth,  in  the 
county  of  Wilts,  and  laid  the  same  to  the  Tedworth  estate;  and 
thenceforth  the  whole  of  the  lands  forming  the  parish  of  Upper  Tid- 
worth, in  the  county  of  Wilts,  with  the  exception  of  the  glebe-land 
there,  was  known  as  and  formed  ^rt  of  the  Tedworth  estate. 

The  said  Thomas  Assheton  Smith  (the  son)  continued  from  the 
periods  aforesaid  seised  and  possessed  of  the  said  estates  as  well  free- 
hold as  leasehold,  and  which,  as  aforesaid,  were  together  known  as 
and  formed  the  Tedworth  estate,  down  to  and  at  the  time  of  his  death. 

The  freehold  portion  of  the  Tedworth  estate  situate  in  the  county 
of  Hants  consists  of  the  manor  of  South  Tedworth,  the  mansion-house 
called  Tedworth  House,  with  the  park  thereto,  and  about  3500  acres 
of  land,  all  of  which,  except  the  mansion-house  and  park,  are  of  the 
present  annual  value  of  16502.  or  thereabouts ;  and  the  leasehold  por- 
tion of  the  Tedworth  estate  situate  in  the  *county  of  Hants  r«^A-i 
consists  of  lands  in  the  parish  of  Shipton  adjoining  the  lands  ^  * 
in  the  parish  of  Lower  Tidworth,  ana  which  are  of  the  annual  value 
of  287/.  or  thereabouts.  The  freehold  portion  of  the  Tedworth  estate 
situate  in  the  county  of  Wilts  consists  of  the  manor  of  North  Tidworth, 
the  manor  of  Tidworth  Zouch,  and  about  8054  acres  of  land  of  the 
annual  value  of  16002.  or  thereabouts;  and  the  leasehold  portion  of 
the  Tedworth  estate  situate  in  the  county  of  Wilts  consists  of  certain 
tithes  of  the  annual  value  of  9oOL  and  652.  respectively,  or  there- 
abouts :  and  the  total  annual  value  of  the  said  Tedworth  estate,  free- 
hold and  leasehold,  is  45002.  or  thereabouts. 

The  mansion-house  of  Tedworth  is  of  great  extent,  with  large 
gardens  and  pleasure-grounds  attached  thereto,  and  would  require  an 
expenditure  of  more  than  60002.  a  year  properly  to  keep  it  up  in  its 
present  condition. 

The  only  manor  in  the  county  of  Hants  which  formed  part  of  the 
Tedworth  estate  is  the  manor  of  South  Tidworth,  with  the  exception 
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of  a  property  called  Doyley  Wood,  consisting  of  about  660  acres  of 
woodland,  hereafter  mentioned. 

The  whole  of  the  lands  where  the  connties  of  Hants  and  Wilts 
unite  at  Tedworth  are  of  freehold  tenure.  No  natural  or  artificial 
boundary  has  within  living  memory  existed  between  Upper  Tid worth 
and  Lower  Tidworth,  or  any  part  thereof,  nor  between  the  counties 
of  Hants  and  Wilts  where  the  same  unite  at  Tidworth  :  but  the  two 
parishes  of  Upper  Tidworth  and  Lower  Tidworth  have  for  several 
years  past  been  treated  in  many  respects  as  one  parish, — having  one 
school  for  the  two  parishes.  The  lands  on  the  boundary  line  of  the 
counties  of  Wilts  and  Hants  at  Tidworth  have  for  many  years  been 
and  now  are  intermixed  and  are  held  together  under  the  same  ten- 
*'*021  ^^^^^^  ^^  entire  rents,  and  ^several  cottages  on  the  freehold  per- 
*  ^  tion  of  the  Tedworth  estate  are  in  the  county  of  Hants, 
having  gardens  attached  thereto  which  are  partly  in  Hants  and  partly 
in  Wilts ;  and  allotment  lands  granted  to  the  tenants  of  these  cottages 
are  in  the  county  of  Wilts. 

Thomas  Assheton  Smith  (the  son)  was  also  prior  to  and  at  the  time 
of  his  decease  seised  in  fee  simple  of  a  mansion-house  at  Vaenol,  near 
Bangor,  in  Wales,  and  of  various  manors,  messuages,  farms,  lands, 
quarries,  and  hereditaments  of  great  extent,  and  of  the  yearly  value 
of  46,000?. 

Being  so  seised  and  possessed,  the  said  Thomas  Assheton  Smith  by 
his  will  bearing  date  the  22d  of  July,  1857,  after  giving  certain 
annuities, — one  of  them  being  an  annuity  of  5021  for  life  to  his  valet 
Atwell, — all  which  annuities  he  charged  on  and  directed  to  issue  out 
of  "all  his  lands  and  hereditaments  at  or  near  Tedworth," — gave  and 
devised,  charged  as  aforesaid  with  the  payment  of  all  the  said  annui- 
ties, "all  his  lands  and  hereditaments  at  or  near  Tedworth  aforesaid, 
unto  his  dear  wife  and  her  heirs  for  her  own  absolute  use  and  bene- 
fit :"  to  whom  he  also  gave,  devised,  and  bequeathed  all  other  his  real 
estate  and  all  his  personal  estate :  and  he  appointed  her  sole  executrix. 

He  died  on  the  16th  of  September,  1858. 

His  widow,  the  testatrix,  Matilda  Assheton  Smith,  by  her  will  dated 
the  9th  of  November,  1858,  was  described  as  "of  Vaenol,  in  the 
county  of  Carnarvon,  and  of  Tedworth,  in  the  county  of  Hants, 
widow  of  Thomas  Assheton  Smith,  Esq.,  late  of  Vaenol  and  of  Ted- 
worth aforesaid,  now  deceased."  The  first  devise  was  as  follows :— "  I 
give  and  devise  the  mansion-house  at  Vaenol,  near  Bangor,  and  all 
the  manors,  messuages,  farms,  slate-quarries,  lands,  tenements,  and 
hereditaments,   in    the    principality  of  Wales,   devised  to  me  by 

*7031  *^^^  ^^'^  ^^  ™^  ^^^^  ^^^  husband,  and  all  other  heredita- 
^  ments  in  the  said  principality  (if  any),  of  or  to  which  I  shall 
be  seised  or  entitled,  or  as  to  or  over  which  I  shall  have  power  of  dis- 
position by  my  will  at  my  death,  To  the  uses,  upon  the  trusts,  and  sub- 
ject to  the  provisoes,  powers,  and  directions  hereinafter  expressed  or 
contained  concerning  the  same,  that  is  to  say,  to  the  use  of  Frederick 
Drummond,  Esq.,  and  Thomas  Best,  Esq.  {the  trastees/tfr  my  TWiwarik 
estate,  hereinafter  devieed),  their  executors,  administrators,  and  assigns, 
for  the  term  of  five  hundred  years,  computed  from  the  day  of  my  death, 
without  impeachment  of  waste,  for  the  purpose  of  raising  from  and  oat 
of  my  said  Welsh  estates  by  or  under  the  trusts  hereinafter  declared 
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of  the  said  term  the  snm  of  40,0002.,  and  for  raising  or  secnring  interest 
thereon  at  the  rate  of  4Z.  per  centum  per  annum  in  the  meantime ;  and, 
from  and  afier  the  expiration  of  the  said  term  of  five  hundred  years,  and 
in  the  meantime  subject  thereto  and  to  the  trusts  thereof,  To  the  use  of 
George  DaflC  the  eldest  son  of  Mary  Duff  ^who  is  a  niece  of  my  said  late 
husband), -for  his  natural  life,  without  impeachment  of  waste," — re- 
mainder to  his  first  and  every  other  sons,  &c.  **  And  as  to  the  said  term 
of  five  hundred  years  limited  to  the  said  Frederick  Drummond  and 
Thomas  Best  as  aforesaid,  I  declare  that  the  said  Frederick  Drummond 
and  Thomas  Best,  their  executors,  administrators,  and  assigns,  shall  be 
possessed  thereof  upon  trust  that  they  the  said  trustees,  or  the  survivor 
of  them,  or  the  executors  or  administrators  of  such  survivor,  or  their 
or  his  assigns,  shall  at  such  time  after  my  death  as  shall  be  found  con- 
venient, by  mortgage  of  all  or  any  part  of  the  said  hereditaments  or 
estates  comprised  in  the  said  term  of  five  hundred  years  for  the  whole 
or  any  part  of  the  same  term,  raise  the  said  sum  of  40,000/.,  which  I 
intend  to  be  an  cuidition  *to  my  Tedworth  estates  hereinafter  r^nr^ 
devised,  and  to  be  disposed  of  accordingly  in  manner  herein-  '- 
after  directed,  shall  for  the  purpose  of  so  as  aforesaid  raising  the  said 
sum  of  40,000JL  by  such  mortgage  as  aforesaid  secure  to  or  for  the 
mortgagee  or  mortgagees  as  well  the  principal  money  to  be  raised  or 
borrowed  as  interest  for  the  same  at  such  rate  as  shall  be  then  agreed 
on,  but  not  exceeding  5/.  per  centum  per  annum ;  and  upon  trust  in 
the  meantime  until  the  raising  of  the  said  sum  of  40,0002.,  shall  pay 
or  retain  to  themselves  or  himself,  the  said  trustees  or  trustee,  interest 
at  the  rate  of  42.  per  centum  per  annum  by  or  from  the  annual  rents 
and  profits  of  the  said  hereditaments,  and  shall  stand  and  be  possessed 
of  the  said  sum  of  40,0002.  so  to  be  raised  as  aforesaid,  ana  the  said 
interest  for  the  same  in  the  meantime,  upon  the  trusts  hereinafter 
declared  concerning  the  same ;  anj}  upon  further  trust  as  to  the  said 
term  of  five  hundrod  years,  and  the  hereditaments  comprised  therein, 
subject  to  the  trusts  aforesaid  for  raising  the  said  sum  of  40,0002.  and 
for  the  payment  in  the  meantime  of  the  interest  thereon,  shall  stand 
and  be  possessed  thereof  upon  trust  to  permit  the  person  or  persons 
for  the  time  being  seised  of  or  entitled  to  the  said  hereditaments 
under  the  limitations  aforesaid  to  possess  and  enjoy  the  same,  or  to 
receive  the  rents  and  profits  tbereot:  Provided  always,  and  I  direct, 
that  when  the  said  sum  of  40,0001  shall  have  been  fully  raised,  and 
the  interest  for  the  same  in  the  meantime  shall  have  been  fully  paid, 
&a,  the  said  term  of  five  hundred  years  shall  cease  and  determine,' 
except  only  as  to  the  hereditaments  comprised  in  any  such  mortgage : 
And,  subject  and  without  prejudice  to  the  same  mortgage,  I  give  and 
bequeath  unto  John  Oriffith  and  John  Astley  (the  trustees  for  my 
Welsh  estates  aforesaid)  all  my  plate  at  Vaenol  and  Tedworth  afore- 
said and  elsewhere,  and  all  my  furniture  and  other  effects  *in  r«'7Q5 
and  about  the  mansion  at  Vaenol,  and  all  my  farming  stock  ^ 
in  Wales,  and  also  all  the  plant  and  machinery,  including  rails,  loco- 
motives, steam-vessels,  and  other  personal  property  (except  bills  and 
money)  used  for  or  connected  with  the  said  quarries  or  other  heredita- 
ments hereinbefore  devised,  and  also  all  slate  severed  and  not  sold,  upon 
trust  that  they  the  said  trustees  of  my  said  Welsh  estates,  or  the  sur- 
vivor  of  them,  or  (he  executors  or  administrators  of  such  survivor, 
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tate  in  possession  or  not,  either  in  contemplation  of  marriage  or 
after  marriage,  by  deed  revocable  or  irrevocable,  or  by  her  will 
*7091    *^^  *"^  testamentary  writing,  to  appoint  (but  without  preju- 

^   dice  to  any  prior  subsisting  uses  or  powers)  to  or  in  favour  of 
any  husband  whom  she  shall  marry  or  have  married,  any  yearly  rent- 
charge  not  exceeding  5002.  to  be  issuing  out  of  my  said  hereditamejUs 
comprised  in  my  said  Tedworth  estate  or  any  part  thereof,  and  to  be  pay- 
able during  his  life,  with  such  powers  and  remedies  for  securing  the 
same  rent-charge  as  are  authorized  to  be  created  by  the  power  o(  ap- 
pointing jointures    lastly  hereinbefore   contained;    such    appointed 
estate  or  yearly  rent-charge  to  commence  from  the  decease  of  the 
appointor,  but  no  yearly  rent-charge  to  be  appointed  under  this  power 
shall  take  effect  as  an  actual  estate  or  charge,  unless  the  appointor 
shall  be  or  afterwards  become  entitled  in  possession  to  the  saia  here- 
ditaments, or  would  if  living  have  been  so  entitled  under  the  limita- 
tions herein  contained :  Provided,  always  that,4f  the  lastly  mentioned 
hereditaments  would  under  the  two  last  powers  be  liable  at  any  one 
time  to  the  payment  of  a  larger  yearly  sum  in  the  whole  than  lOOOf., 
then  the  posterior  charge  or  charges  shall  not  take  effect  or  shall  only 
partially  take  effect  in  possession  until  the  amount  of  the  previous  charge 
shall  cease  or  be  diminished,  so  as  always  to  limit  the  existing  annual 
charge  to  the  sum  lastly  specified.   I  empower  every  tenant  for  life  under 
the  limitations  herein  contained  as  to  my  said  Tedworth  estate,  whether 
entitled  in  possession  or  not,  by  deed  revocable  or  irrevocable,  or  by  his 
or  her  last  will,  or  any  testamentary  writing,  to  appoint  (but  without 
prejudice  to  any  jointure  rent-charge  to  be  limited  to  the  wife  or  hus- 
band of  such  tenant  for  life  under  any  power  hereinbefore  contained)  my 
said  hereditaments  comprised  in  the  said  Tedworth  estate,  or  any  part  there- 
of, to  any  trustee  or  trustees,  for  any  term  of  years,  without  impeach- 
*7101   ^^^^  ^^  waste,  upon  proper  trusts,  and  with  and  *under  proper 

^  powers  and  provisions  for  raising  (otherwise  than  bj  sale)  for 
the  child  or  children  of  the  tenant  for  life  so  appointing,  other  than  an 
eldest  or  only*son  or  an  eldest  or  only  daughter,  entitled  to  the  in- 
heritance of  the  said  hereditaments  under  the  limitations  aforesaid,  a 
portion  not  exceeding  50002.  for  one  child,  or  portions  not  exceeding 
in  the  whole  10,0002.  for  two  children,  or  15,0002.  for  three  children, 
or  20,0002.  for  four  or  more  children,  with  maintenance  not  exceeding 
interest  at  the  rate  of  42.  per  cent,  per  annum  on  such  portion  or  por- 
tions ;  but  the  term  to  be  created  as  last  aforesaid  shall  be  subject  to 
a  proper  proviso  for  cesser,  and  the  trusts  thereof  shall  not  be  capable 
of  being  executed,  unless  the  appointor  or  his  or  her  issue  shall  be  or 
shall  afterwards  become  entitled  in  possession  to  the  said  hereditaments 
under  the  limitations  aforesaid ;  and,  if  the  said  hereditaments  would 
by  reason  of  the  exercise  of  this  power  be  liable  at  any  one  time  to 
the  payment  of  a  larger  principal  sum  in  the  whole  than  40,0002«,  then 
the  charge  or  charges  posterior 'in  point  of  title  shall  be  wholly  or 
partially  suspended :  Provided  always  that  it  shall  be  lawful  for  the 
said  trustees  for  my  said  Tedworth  estate,  or  the  survivor  of  them,  his 
executors  or  administrators,  with  the  consent  in  writing  of  the  person 
for  the  time  being  entitled  in  possession  as  the  beneficial  tenant  for 
life,  or  as  tenant  in  tail,  under  the  limitations  herein  contained  as  to 
my  sqid  Tedworth  estate  to  sell  my  said  hereditaments  comprised  in 
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sijtch  estate^  or  any  part  thereof,  together  or  in  parcels,  by  public  sale 
or  private  contract,  or  to  exchange  my  said  hereditaments^  or  any  part 
thereof,  for  other  hereditaments  or  tenements  of  the  description  here- 
inbefore authorized  to  be  purchased,  or  to  make  partition  of  any  here- 
<litament8  wheTeaf  an  undivided  share  or  shares  is  or  are  included  in  my 
'^aid  Teduiorth  estate  hereby  devised,   *with  liberty  to  give  or   r«iTii 
accept  any  sum  or  sums  of  money  for  equality  of  exchange  or   '- 
partition ;  and,  in  or  upon  any  such  sale,  exchange,  or  partition  as 
aforesaid,  the  surface  and   the  minerals,  mines,  and  quarries  in  or 
under  the  same  may  be  disposed  of  together  or  separately,  or  the  said 
minerals,  mines,  and  quarries,  or  any  of  them,  may  be  reserved,  and 
such  powers,  provisions,  and  agreements  may  be  reserved,  given,  and 
entered  into  as  the  persons  or  person  exercising  this  power  shall  think 
fit;  and,   upon  every  such  sale,  exchange,  and  partition,   the  same 
trustees  or  trustee  may  by  deed  make  such  revocation  of  the  uses  of 
my  will,  and  such  appointment  of  new  uses,  as  shall  be  proper  for 
effecting  the  sale,  exchange,  or  partition ;  and  I  declare  that  the  same 
trustees,  or  the  survivor  of  them,  his  executors  or  administrators,  may 
apply  the  money  to  be  received  from  such  sale,  exchange,  or  partition 
as  aforesaid,  in  the  first  place,  in  discharging  the  encumbrances  (if  any) 
which  shall  then  affect  my  said  Tedworth  estate,  or  the  hereditaments 
comprised  therein,  and  shall  lay  out  the  money  so  received  and  not  so 
applied  in  the  purchase  of  freehold  hereditaments  in  fee  simple  in 
possession,  situate  in  England  or  Wales,  ox  of  copyhold  or  customary 
or  leasehold  tenements  (such  leasehold  to  be  held  for  a  term  of  years 
absolute  whereof  at  least  eighty  years  shall  be  unexpired)  convenient 
to  be   held  with  the  hereditaments  comprised  in,  my  said  Tedworth 
estate^  or  to  be  acquired  under  this  provision,  or  the  trusts  or  directions 
hereinafter  contained,  and  shall  settle  or  cause  to  be  settled  as  well 
the  hereditaments  and  tenements  so  to  be  purchased  as  the  heredita- 
ments and  tenements  to  be  acquired  by  means  of  any  such  exchange 
or  partition  as  aforesaid,  to  and  upon  such  of  the  uses  and  trusts,  and 
subject  to  such  of  the  provisions  herein  limited  or  expressed  concern- 
ing the  freehold  hereditaments  comprised  in  my  ^Tedworth  estate   r»7-i  o 
hereinbefore  devised  as  shall  be  subsisting,  or  as  near  thereto  as   '- 
may  be,  but  so  as  not  to  vest  absolutely  the  chattels  real  to  be  so 
settled  in  any  tenant  in  tail  of  the  freehold  hereditaments  who  shall 
die  ander  the  age  of  twenty -one  years  without  leaving  issue  in  tail 
living  at  his  decease,"  &c.     *'  And  as  to  and  concerning  the  said  sum 
of  40,0007.  hereinbefore  directed  to  be  raised  from  and  out  of  my  said 
Welsh  estates  under  the  trusts  of  the  said  term  of  five  hundred  years 
hereinbefore  limited  therein,  and  the  interest  of  the  same  sum  until 
the  raising  thereof,  I  direct  that  the  said  F.  Drummond  and  T.  Best, 
their  executors,- administrators,  and  assigns,  shall  stand  and  be  pos- 
sessed thereof  upon  trust  that  they  the  same  trustees,  or  the  survivor 
of  them,  or  the  executors  or  administrators  of  such  survivor,  or  their 
or  his  assigns,  do  and  shall  lay  out  the  said  sum  of  40,0007.  in  the  pur- 
chase of  freehold  lands  and  hereditaments  near  to  or  adjoining  my 
said  Tedworth  estate,  or  elsewhere  in  the  said  county  of  Hants,  or  in  some 
adjoining  county  or  counties,  of  an  indefeasible  estate  of  inheritance, 
which  lands  and  hereditaments  so  to  be  purcfiased  shall  be  an  accretion  to 
my  Tedvx>rth  estate,  and  shall  be  conveyed  or  assured  and  limited  and 
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settled  to  the  same  uses,  and  subject  to,  with,  and  under  the  same 
provisoes,  powers,  declaratioDS,  and  directions  as  are  hereinbefore  ex- 
pressed or  contained  concerning  my  said  Tedworih  estate,  or  the  here- 
ditaments comprised  therein,  including  in  particular  the  said  power 
of  sale,  or  such  of  the  same  uses,  provisoes,  powers,  declarations,  and 
directions  as  shall  be  then  subsisting  or  capable  of  taking  effect,  but 
so  that  any  annual  charges  thereby  authorized  be  not  doubled  or  in- 
creased." ^*  I  give  and  bequeath  unto  the  said  F.  Drummond  and  T. 
Best,  their  heirs,  executors,  and  administrators,  all  my  furniture  and 
effects  in  my  said  manston'hotise  at  Tedworih  aforesaid  (except  the 
^71^1  P^^^^)'  *&^d  &I^  aII  ^^c  farming-stock  and  other  effects  belong- 
-'  ing  to  me  at  Tedworth  aforesaid,  upon  trust  that  the  same 
trustees,  or  the  survivor  of  them,  or  the  executors  or  administrators 
of  such  survivor,  or  their  or  his  assigns,  shall  sell  and  dispose  of  the 
same  farniing-stock  and  other  effects  above  associated  therewith,  and 
shall  be  possessed  of  the  proceeds  thereof  upon  trust  to  dispose  there- 
of in  the  manner  hereinbefore  directed  concerning  the  said  sum  of 
40,000t :  And,  with  respect  to  the  said  furniture  and  other  effects  in  my 
said  mansionhoibse  at  Tedworth  hereinbefore  bequeathed,  I  direct  that  the 
same  shall  be  annexed  to  and  go  with  the  same  mansion-house  as  heir- 
looms, and  be  enjoyed  by  the  person  or  persons  for  the  time  being 
beneficially  entitled  to  the  same  under  the  limitations  hereinbefore 
contained  concerning  my  said  Tedworth  estate,  but  so  that  such  heir- 
looms shall  be  subject  to  an  executory  limitation  over  on  the  death  of 
each  tenant  in  tail-male  or  tail-general  by  purchase  under  the  age  of 
twenty-one  years  without  leaving  issue  in  tail-male  or  tail-general  (as 
the  dase  may  be)  living  at  his  or  her  death,  to  or  in  favour  of  the 
person  or  persons  entitled  under  the  subsequent  limitations  concerning 
the  same  estate,"  &c.  And,  after  giving  various  legacies,  the  testatrix 
proceeded, — "I  give  to  Atwell,  the  valet  of  my  late  husband,  an  an- 
nuity of  502.,  to  be  payable  to  him  during  the  term  of  his  natural  life, 
and  to  be  issuing  out  of  and  charged  upon  all  my  hereditaments  at  or 
near  Tedworth  aforesaid,  such  annuity  to  be  payable  quarterly,  on  the 
same  days  as  an  annuity  payable  to  him  under  my  husband^s  will  is 
made  payable,  and  the  first  quarter  to  be  paid  on  such  oi  the  said 
quarter-days  as  shall  happen  next  after  my  decease."  ♦  ♦  *  "  And  I 
give  and  bequeath  all  the  residue  of  my  personal  estate  to  my  sister, 
tbe  said  Harriet,  wife  of  the  said  G.  W.  Heneage,  absolutely,  for 
*7141  ^^^  ^^^  ^"^  ^separate  usci  free  from  the  debts  or  control  of 
■'    her  said  husband." 

It  was  admitted  that  the  defendant  was  at  the  date  and  issuing  of 
the  writ  in  actual  possession  of  the  premises  sought  to  be  recovered; 
that  Thomas  Assheton  Smith,  the  husband  of  the  testatrix  Matilda 
Assheton  Smith,  died  on  the  15th  of  September,  *1858 ;  that  Mrs. 
Assheton  Smith  died  on  the  ISth  of  May,  1859,  seised  of  the  several 
premises  sought  to  be  recovered  in  this  action ;  and  that  the  plaintiff 
was  the  heir  at  law  of  Mrs.  Smith. 

Tbe  heirship  being  admitted,  the  defendant  began. 

The  admissions  having  been  read,  and  the  provisions  of  Mrs. 
Smith's  will  fully  stated,  as  well  as  a  judgment  pronounced  by  Vice- 
Chancellor  Wood  (a)  in  a  suit  instituted  for  the  purpose  of  obtaining 

(a)  Stonley  v.  Stanley,  3  Johnson  A  H.  491. 
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an  issae  of  devisavit  vel  non, — the  defendant's  counsel  launched  his 
case  by  potting  in  certain  parts  of  an  affidavit  made  in  that  suit  by 
one  Northeast  (since  deceased),  who  had  known  the  Tedworth  pro- 
perty from  the  ye&r  1808»  and  had  acted  as  agent  for  it  since  1828. 
In  this  affidavit,  the  deponent  described  the  property  at  Tedworth  as 
already  stated.  He  further  deposed  that  the  only  manor  which  the 
testatrix  possessed  in  the  county  of  Hants  was  that  of  South  Ted- 
worth ;  that  it  would  require  at  least  60002.  a  year  to  keep  up  the 
mansion-house  and  grounds  at  Tedworth  in  a  suitable  and  proper 
manner;  that  no  natural  or  artificial  boundary  had  ever  existed 
within  his  memory,  or  (as  he  believed)  within  living  memory,  be- 
tween the  parishes  of  Upper  Tedworth  and  Lower  Tedworth,  nor 
between  the  counties  of  Hants  and  Wilts  where  they  united  at  Ted- 
worth, but  that  the  two  parishes  of  Upper  Tedworth  and  Lower  Ted- 
worth had  for  many  years  past  been  treated  in  many  respects  as  one 
parish;  and  that  certain  of  the  farms  were  situate  partly  *in  r«i7|e 
the  one  county  and  partly  in  the  other,  the  boundary  line  of  '- 
the  counties  in  some  instances  intersecting  fields,  and  in  others  divi- 
ding cottages  from  their  gardens. 

This  evidence  was  objected  to  on  the  part  of  the  plaintiff  as  being 
irrelevant  when  once  it  was  conceded  that  part  of  the  estate  was  in 
the  county  of  Hants :  but  the  learned  judge  admitted  it. 

The  bill  in  Chancery  in  the  suit  above  alluded  to  was  admitted  for 
the  purpose  of  showing  that  there  was  a  suit  in  which  Northeast's 
affidavit  was  taken,  and  who  were  the  parties  to  it.  The  decree  in 
that  suit  was  tendered,  and  objected  to  on  the  part  of  the  plaintifT, 
and  withdrawn,  upon  a  strong  intimation  of  opinion  from  the  learned 
judge  that  it  was  not  admissible,  though  he  offered  to  receive  it  if  its 
admissibility  was  persisted  in. 

The  solicitor  who  drew  Mrs.  Smith's  will  was  also  called.  It  was 
proposed  by  the  counsel  for  the  defendant  to  ask  him  what  were  the 
instructions  which  he  received  as  to  the  disposition  of  the  property. 
This  was  objected  to,  and  the  objection  was  allowed. 

On  the  part  of  the  defendant  it  was  contended,  that  it  was  the  evi- 
dent intention  of  the  testatrix  to  found  two  families,  the  one  of  whom 
should  enjoy  the  Welsh  estates  (charged  with  the  40,000Z.  for  the 
benefit  of  the  Tedworth  property),  and  the  other  the  Tedworth  estate, 
with  the  accretions  to  be  purchased  with  the  sum  charged  upon  the 
Welsh  property ;  that,  from  the  time  of  the  late  Mr.  Smith's  grand- 
&ther,  the  whole  of  the  property  at  or  near  Tedworth  had  been 
known  as  the  '^Tedworth  estate;"  that  the  annuities  (under  both 
wills)  were  charged  equally  upon  the  lands  in  Hants  and  in  Wilts; 
that  there  was  no  division  or  boundary,  natural  or  artificial,  showing 
what  part  of  the  property  was  in  the  one  county  and  what  in  the 
other,  and  that  *the  actual  boundary  of  the  two  counties  would  r*^^  g 
intersect  farms  aud  fields,  and  separate  cottages  from  their  gar-  ^ 
dens  in  some  instances, — a  most  inconvenient  mode  of  separating  the 
property,  if  such  had  been  the  intention  of  the  testatrix ;  that  the 
mansion-house  and  pleasure-grounds  were  of  considerable  magnitude, 
and  would  require  a  larger  rental  to  keep  them  up  in  accordance 
with  the  intention  of  the  testatrix  than  would  be  left  if  the  Wilts 
property  were  withdrawn  from  the  devise,  even  with  the  addition  of 
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the  40,000^.;  that  the  word  '*  manors,"  in  the  plural,  could  not  be 
satisfied  without  holding  that  the  entire  estate  passed  by  the  devise, 
there  being  in  fact  only  one  manor  in  the  county  of  Hants,  viz.  the 
manor  of  South  Ted  worth  ;  that  the  power  of  charging  the  property 
with  jointures  and  provisions  for  younger  children  woald  be  excessive 
if  the  whole  estate  had  not  been  intended  to  pass  by  the  devise:  that 
there  was  no  residence  on  the  Wilts  portion  of  the  property :  and  that 
there  was  no  residuary  devise  applicable  to  realty.  And  it  was  in- 
sisted that  all  these  circumstances  showed  that  the  words ''in  the 
county  of  Hants  *'  might  be  rejected  as  falsa  demonstratio. 

On  the  other  hand,  it  was  insisted  on  the  part  of  the  plaintiff,  that 
there  was  no  ambiguity  in  the  terms  of  the  devise,  so  as  to  render 
parol  evidence  admissible  to  explain  it;  that,  as  soon  as  the  fact  was 
ascertained  that  the  property  claimed  by  the  plaintiff  was  in  the 
county  of  Wilts,  and  that  there  was  a  property  in  the  county  of  Hants, 
parol  evidence  of  the  boundaries  of  the  counties  and  the  situation  of 
the  property  was  irrelevant ;  that  the  inadequacy  of  the  Hants  pro- 
perty to  keep  up  the  mansion-house  was  not  a  circumstance  of  which 
the  court  could  take  notice;  and  that  the  words  "in  the  county  of 
Hants"  amounted  to  limitatio  veri,  and  must  be  taken  to  confine  the 
*7171  ^^^^^®  ^^  *such  of  the  property  at  Tedworth  as  was  locally 
-'   situate  within  that  county. 

On  the  part  of  the  plaintiff  it  was  proved  that  the  testatrix  pos- 
sessed a  property,  consisting  of  about  650  acres,  called  Doyley  Wood, 
which  was  situate  in  the  county  of  Hants,  and  about  ten  miles  from 
Tedworth :  and,  to  show  that  this  was  a  reputed  manor,  it  was  proved 
that  from  the  year  1767  to  the  year  1815  several  deputations  were 
granted  by  Mr.  Smith  and  his  ancestors  to  game-keepers  to  shoot  over 
that  property,  in  which  deputations  it  was  called  "the  manor  of  Doy- 
ley Wood  :"  and  it  was  contended,  on  the  authority  of  Hunt  v,  An- 
drews, 8  B.  &  Aid.  841  (E.  C.  L.  B.  vol.  5),  that  these  deputations 
were  admissible. 

Their  reception  was  objected  to  on  the  part  of  the  defendant ;  but 
the  objection  was  overruled  by  the  learned  judge. 

There  was  also  evidence  given. (by  the  keeper  at  Doyley  Wood) 
that  there  was  a  pound  on  the  waste  land  between  Doyley  Wood  and 
the  turnpike-road,  and  that  cattle  straying  in  the  wood  had  been 
pounded  there.  It  was  conceded  that  no  manor  courts  had  been  held 
or  quit- rents  received. 

Evidence  was  given  in  reply,  that  Doyley  Wood  was  within  the 
ambit  of  the  manor  of  Hurstborne  Tarrant,  and  that  there  was  no 
**  manor"  of  Doyley  Wood. 

After  some  discussion  as  to  what  questions  of  fact  should  be  left  to 
the  jury,  and  how  the  questions  of  law  should  be  reserved  for  the 
court,  the  learned  judge,  addressing  the  jury,  said, — "I  propose  to 
direct  you,  that,  if  you  are  of  opinion  that  the  property  in  Hants  and 
Wilts  was  one  property  called  and  known  as  the  Tedworth  estate,  and 
that  it  was  enjoyed  together  as  one  property,  and  that  the  boundary 
^7181  ^^  ^^^  estate  as  distinguished  from  the  county  was  not  *mark^ 
by  any  natural  or  artificial  division,  such  as  a  fence  or  ditch 
(which  there  certainly  was  not),  and  that  the  house  was  largely  dis- 
proportionate to  the  Hants  part  of  the  property  plus  the  40,000t 
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which  was  to  be  raised  and  laid  out  on  property  to  be  annexed  to  the 
Tedworth  estate,  then  you  ought  to  find  a  verdict  for  the  defendant. 
The  construction  of  the  will  is  a  question  of  law.  Subject,  therefore, 
to  the  reservation  of  the  questions  of  law  for  the  opinion  of  the  Court 
of  Common  Pleas, — to  whom  also  may  be  referred  the  effect  (if  any) 
that  is  to  be  given  to  the  evidence  with  respect  to  the  manor  (Doyley 
Wood), — the  court  to  decide  on  the  portions  of  evidence  objected  to 
that  they  may  think  relevant;  subject  to  that  reservation,  I  direct 
you  to  find  for  the  defendant," 

The  jury  accordingly  returned  a  verdict  for  the  defendant. 

Montague  Smith,  Q.  C,  in  Michaelmas  Term  last,  obtained  a  rule 
to  enter  a  verdict  for  the  plaintiff,  pursuant  to  the  leave  reserved. 

RoU^  Q.  C,  CoUridge,  Q.  C,  Kingdon^  and  Bullar,  showed  cause  in 
Hilary  Term  last. — The  shprt  facts,  a  reference  to  which  is  necessary 
to  make  the  will  of  the  testatrix  intelligible,  are  these: — She  was 
possessed  of  two  large  properties,  devised  to  her  by  the  will  of  her 
late  husband,  the  one  in  Wales,  the  other  situate  partly  in  Hamp- 
shire and  partly  in  Wiltshire:  the  former  is  described  throughout 
the  will  as  "  the  Welsh  estates ;^^  the  latter  as  "my  Tedworth  estate.'^ 
This  latter  estate  comprised  lands  in  the  parishes  of  Upper  Tedworth, 
Lower  Tedworth,  and  Shipton, — Upper  Tedworth  being  in  the 
county  of  Wilts,  Lower  Tedworth  and  Shipton  in  the  county  of  Hants ; 
and  the  whole  had  been  known  for  two  generations  as  ^*  the  Tedworth 
•estate."  The  Welsh  property  was  worth  about  46,000/.  per  r«TiQ 
annum:  the  Tedworth  estate  about  4500/.  per  annum;  that  ^ 
portion  of  it  which  was  in  Hants  being  about  2600/.,  and  the  portion 
which  was  in  Wilts  1900/.  per  annum.  There  was  nothing  to  mark 
the  boundary  between  the  several  portions  of  the  estate  in  the  one 
county  or  the  other :  one  large  farm  was  partly  in  Hampshire  and 
partly  in  Wiltshire;  and  in  several  instances  the  county  boundar}^ 
would  sever  cottages  from  their  gardens.  In  Hampshire,  where  the 
mansion-house  was,  there  is  only  one  manor,  viz.  that  of  South  Ted- 
worth ;  for,  as  to  Doyley  Wood,  which  was  an  outlying  cover  of 
about  650  acres,  the  evidence  failed  to  show  that  it  had  ever  been  a 
manor  even  by  reputation,  the  deputations  spoken  of  by  one  of 
the  witnesses  being  a  practice  not  unfrequently  resorted  to  for  the 
purpose  of  evading  the  duty  on  a  game-certificate;  and  in  truth  it 
was  proved  that  Doyley  Wood  formed  part  of  the  manor  of  Hurst- 
borne  Tarrant.  The  house  and  grounds  at  Tedworth  were  shown  to 
be  of  such  a  character  and  extent  as  to  make  the  Hampshire  portion 
of  the  estate,  even  with  the  addition  of  the  lands  to  be  bought  with 
the  40,000/.  charged  upon  the  Welsh  estate,  wholly  inadequate  to  its 
maintenance  in  the  condition  which  was  required  by  the  will.  The 
evidence  of  all  these  facts,  it  is  submitted,  was  admissible  and  essen- 
tial to  enable  the  court  to  see  what  it  was  that  the  testatrix  was  deal- 
ing with,  and  who  were  the  objects  of  her  bounty.  The  contest 
always  is,  as  to  the  effect  of  the  evidence  when  received.  Thus,  in 
Doe  d.  Templeman  v.  Martin,  4  B.  &  Ad.  771  (E.  C.  L.  R.  vol.  24), 
the  devise  was  to  J.  T.  of  the  testator's  messuage  or  dwelling-house 
and  mill,  with  the  garden  and  cottage  adjoining,  with  the  mill-pond, 
rights,  and  privileges  thereto  belonging ;  and  also  his  messuage,  the 
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»79m  ^^^  Cottage,  garden,  and  kinds  at  Shatterwell,  in  *  Wincanim, 
*^^i  rented  by  Mrs,  Sly  and  others;   and  his  messuage,  dwelling- 
house,  shop,  garden,  and  orchard  at  Whitehall,  in  Wincanton  afore- 
said, rented  by  A.  B.  and  others,  with  their  respective  appurtenances. 
The  testator  also  devised  to  T.  J.  his  orchard  by  the  side  of  the  river 
in  W.,   near  the  foregoing  premises,  for  all  his  (testator's)  interest 
therein:  charged,  nevertheless,  as  to  the  whole  of  the  premises,  with 
the  payment  of  500Z.  to  his  executors  in  aid  of  and  towards  his  resi- 
duary personal  estate.    In  ejectment  by  the  devisee  to  recover  cer- 
tain lands  called  Shatterwell  Close,  as  part  of  the  lands  intended  bj 
the  testator  to  pass  by  the  above  devise,  it  was  proved  by  the  defend- 
ant that  the  testator  was  entitled  to  the  following  premises  at  Shatter- 
well,  in  Wincanton, — the  principal  messuage  and  two  closes  of  land 
rented  by  Mrs.  Sly,— the  Ark  Cottage  occupied  by  P.,  and  the  garden 
rented  by  W.  L.,— the  messuage,  garden,  and  orchard  called  White- 
hall, rented  by  A.  B.  and  C.  D.,  and  Motion's  Orchard,  described  in 
the  will  as  The  Little   Orchard,  occupied   by   the  testator  himself. 
These  premises,  with  the  exception  of  Motion's  Orchard,  were  con- 
veyed to  the  testator  in  1828  by  one  conveyance,  and  were  therein 
described  to  comprise  a  messuage.  Ark  Cottage,  a  garden,  and  closes, 
by  name,  formerly  in  the  occupation  of,  &c.,  but  then  untenanted,  and 
also  a  messuage  called  Whitehall,  with  a  garden  and  orchard,  rented 
by  A.  B.     Motion's  Orchard  was  purchased  by  the  testator  in  1827, 
before  which  time  it  had  been  united  with  the  foregoing  premises  in 
the  possession  of  one  person.     The  testator  in  1824  purchased  other 
premises  in  Shatterwell,  and  at  the  date  of  his  will  and  of  his  death 
their  situation  was  as  follows,— -Shatterwell   Close   was   rented  by 
W,  with  several  other  closes  at  the  rent  of  1701.  per  annum.    An 
orchard  called  Cold  Bath  Orchard  was  also  rented  by  W.,  but  under  a 
*72n   *s®P^^*^®  ^®"^-     -^  messuage  adjoining  was  rented  by  the  said 
•'   W.  L.,  and  Lewis's  Orchard  was  occupied  by  the  testator  him- 
self.   No  part  of  the  premises  purchased  in  1828  had  ever  been  let 
with  any  part  of  the  premises  purchased  in  1824,  except  the  garden 
rented  by  W.  L. ;  and  these  latter  premises  were  separated  from  the 
former  by  a  lane,  from  which  there  was  no  entrance  to  Shatterwell 
Close.     It  was  held  that  all  these  facte  were  admissible  in  evidence, 
but  that  they  raised  no  ambiguity  as  to  the  meaning  of  the  devise 
of  tfie  messuage,  the  Ark  Cottage,  garden,  and  lands  at  Sfiaiterwell,  in 
Wincanton,  rented  by  Mrs,  Sly,  and  others,  that  being  sufficiently  ex- 
plicit to  pass  all  the  lands  of  the  testator  situate  at  Shatterwell,  in 
Wincanton,   rented   by  any  tenant.     "I  think,"  said  Littledale,  J., 
"that  any  evidence  was  admissible  to  show  what  was  the  state  of  the 
testator's  property  at  the  date  of  his  will,  and  from  whom  it  was  pur- 
chased ;  but  I  think  that  that  evidence,  when  admitted,  is  not  sufl&cient 
to  create  any  ambiguity  as  to  the  meaning  of  the  will."    And  Parke, 
B.,  says:  "It  may  be  laid  down  as  a  general  rule,  that  all  facts,  relat- 
ing to  the  subject-matter  and  object  of  the  devise,  such  as  that  it  was 
or  was  not  in  the  possession  of  the  testator,  the  mode  of  acquiring  it, 
the  local  situation,  and  the  distribution  of  the  property,  are  admissi- 
ble to  aid  in  ascertaining  what  is  meant  by  the  words  used  in  the 
will."     And  that  is  the  way  in  which  the  subject  is  treated  by  Sir  J. 
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Wigram.(a)  What  are  the  words  to  be  constrned  here?  They  are 
"I  give  and  devise  my  mansion-house  at  Tedworth,  in  the  cohniy  of 
HanUy  and  all  my  manors,  &c.  in  the  county  of  Hants,  devised  to  me 
by  the  said  will  of  my  said  late  husband''  (subject  to  certain  annuities), 
"and  all  other  hereditaments  in  the  said  county  of  Hants  of  or  to 
which  I  shall  be  seised  or  'entitled,  kc.,  at  the  time  of  my  death  r^PTsxt% 
(all  which  hereditaments  in  the  county  of  Hants  are  herein-  ^ 
after  described  or  referred  to  as  my  Tedworth  estate),  to  the  use," 
&c.,  in  strict  settlement.  The  clear  intention  of  the  testatrix  was  to 
pass  the  whole  of  her  Tedworth  property :  and  the  words  "  in  the 
county  of  Hants"  must  be  rejected  as  falsa  demonstratio.  The  whole 
scope  of  the  will  leads  irresistibly  to  tbis  conclusion.  Her  main 
object  was  to  divide  her  property  into  two  parts,  devising  her  Welsh 
estates  to  her  late  husband^s  nephew  George  Duff,  and  her  Tedworth 
property  to  her  own  nephew  Francis  Sloans  Stanley,  the  present  de- 
fendant. There  is  no  residuary  devise.  The  furniture  at  both  places 
is  to  be  dealt  with  as  heir-looms.  The  Welsh  estate  is  chargea  with 
a  sum  of  40,000Z.,  which  is  to  be  laid  out  in  the  purchase  of  lands  in 
Hampshire  and  Wiltshire,  which  were  to  be /'an  addition  to  her  Ted- 
worth estate."  Evidence  was  clearly  admissible  to  show  that  the 
whole  of  the  property  at  Tedworth  was  and  had  been  for  generations 
known  as  the  Tedworth  estate.  The  power  of  jointuring,  the  charges 
of  the  annuities  on  the  whole  property,  and  all  the  other  surrounding 
circumstances,  tend  to  the  same  conclusion.  All  the  words  are  incon- 
sistent with  the  notion  that  the  testatrix  meant  to  create  a  Hampshire 
family.  She  is  professedly  dealing  with  all  that  had  been  devised  to 
her  by  her  husband.  In  Mirril  t;.  Nichols,  2  Bulstr.  176,  a  testator 
possessed,  amongst  other  lands,  of  "two  several  moieties  which  he 
bad  by  several  purchases,  the  one  of  them  lying  in  Essex,  the  other 
in  Kent,"  by  his  will  devised,  as  follows, — "And  as  to  my  moieties, 
.  I  do  devise  all  my  moieties  in  Kent  unto  Anthony  Bearblock,  my 
son-in-law,"  saying  nothing  at  all  of  his  moiety  in  Essex,  and  having 
but  one  moiety  in  Kent :  and  it  was  held  that  these  words  carried 
both  moieties  to  Bearblock.  Coke,  C.  J.,  *says, — p.  181 :  pyoQ 
"Here  being  moieties,  in  the  plural  number,  devised,  you  can-  *• 
Qot  satisfy  the  words  of  this  will,  nor  yet  the  meaning  and  intention 
of  the  devisor,  with  one  moiety,  when  he  by  his  will  doth  devise  unto 
him  all  his  moieties :  if  it  were  in  a  grant  in  such  a  manner,  the 
moieties  should  pass;  for,  there  is  a  certain  demonstration  of  the 
thing  to  be  granted,  and  in  a  grant  you  shall  never  refer  one  certainty 
upon  another,  and  you  cannot  here  have  the  plural  number  to  be 
satisfied  with  the  singular  (as  his  moieties  with  one  moiety),  if  the 
same  was  in  a  grant,' there  both  the  moieties  should  pass,  and  so  it 
shall  be  here  in  this  case,  for  the  like  reason,  the  same  law,  and  the 
reason  is  the  same  here."  Here,  knowing  that  she  had  three  manors 
devised  to  her  by  her  late  husband,  the  testatrix  devises  all  her 
manors,  &c.,  in  the  county  of  Hants  devised  to  her  by  the  will  of  her 
late  husband,  "all  which  hereditaments  in  the  county  of  Hants  aro 
hereinafter  described  or  referred  to  as  my  Tedworth  estate."  She  had 
a  "Tedworth  estate,"  which  was  partly  in  Hants  and  partly  in 
Wilts.     Was  she  referring  to  that  which  was  and  always  had  been 

(a)  Wigram  on  Ezirimio  E^id^noe,  pp.  61  e(  Mq. 
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known 'as  her  Ted  worth  estate?  The  provisions  for  the  appropria- 
tion of*the  rents  during  minority  would  be  sensible  if  applicable  to 
an  estate  of  considerable  extent ;  otherwise  not.  So,  the  powers  of 
jointuring  and  raising  portions  for  younger  children  would  be  wholly 
disproportionate  to  the  value  of  the  estate  if  the  devise  were  limited 
to  the  Hampshire  property.  Then,  the  provisions  for  sale,  exchange, 
and  partition  are  properly  applicable  only  to  a  devise  of  the  entire 
estate.  The  40,000Z.  to  be  raised  by  a  charge  upon  the  Welsh  estate 
is  to  be  laid  out  in  the  purchase  of  land  in  Hampshire  and  any  ad- 
joining county,  including  Wiltshire.  Is  it  probable  that  the  testatrix 
intended  to  sever  from  the  Tedworth  estate  the  Wiltshire  portion 
*7241  (^^^^^  about  MO»OOOZ.),  and  leave  that  undisposed  of,  making 

-'  up  the  deficiency  by  taking  40,0007.  from  the  Welsh  estate? 
Or  did  she  intend  to  create  a  family  to  which  the  '*  Tedworth  estate*' 
should  go  in  its  entirety?  That  the  latter  was  her  intention,  is  plain 
from  the  provisions  as  to  heir-looms,  and  the  directions  for  keeping 
up  the  mansion  and  grounds  at  Tedworth,  for  which  the  income 
derived  from  the  property  in  Hampshire,  with  the  40.0007.  added  to 
it,  would  be  altogether. inadequate.  The  muniments  of  title  as  to 
nearly  the  whole  of  the  property  in  both  counties  were  the  same. 
The  fact  of  the  annuities  being  charged  upon  the  property  in  both 
counties,  the  absence  of  a  residuary  devise,  and  the  circumstance  of 
the  county  boundary  bisecting  several  of  the  farms  and  meadows,  are 
all  strongly  indicative  of  the  extreme  improbability  that  the  testatrix 
meant  to  sever  the  property  or  to  die  intestate  as  to  any  portion  of  it 
[Williams,  J. — If  the  words  "in  the  county  of  Hants"  may  be 
rejected  as  a  blunder,  what  are  the  words  upon  which  you  rely  as  a 
description  of  the  property  intended  to  pass  ?]  '*  My  mansion-house 
at  Tedworth,  and  all  my  manors,  lands,  &c.,  devised  to  me  by  the 
will  of  my  late  hu8band,"~-coupled  with  the  fact  that  all  the  estate 
at  Tedworth,  in  Wilts  as  well  as  in  Hants,  had  been  devised  to  the 
testatrix  by  her  late  husband.  There  can  be  no  difficulty,  therefore, 
in  leaving  out  the  words  "  in  the  county  of  Hants."  [Erlb,  C.  J.— 
Generally,  the  words  following  the  first  description  of  the  subject- 
matter  of  a  devise  have  the  efiect  of  narrowing  it.  Annuities  charged 
upon  lands  in  A.  and  B.  are  charged  upon  each.]  The  whole  50/.  to 
Atwell  is  charged  upon  the  lands  in  both  counties.  The  description 
in  the  particular  devise  excludes  its  being  confined  to  the  county  of 
Hants.  At  all  events,  there  is  an  ambiguity,  and  that  is  abundantly 
«,«25i   explained  by  other  ^parts  of  the  will.     In  Sugden's  Law  of 

-'  Real  Property,  p.  201,  it  is  said:  "Parol  evidence  is  not  ad- 
missible to  show  that  a  devise  of  lands  at  or  of  a  particular  place  was 
meant  by  the  testator  to  include  other  lands  in  different  places.  This 
was  decided  in  Doe  v.  Sir  Arthur  Chichester,  8  Taunt.  147,  4  Dow 
66.  The  devise  was  of '  my  estate  of  Ashton,'  which  was  held  to  be 
the  same  as  '  my  estate  at  Ashton.' "  *^  But  (p.  202)  a  property  may 
have  acquired  a  name,  and  be  known  to  the  owner  by  that  name,  and 
in  such  a  case  a  devise  of  it,  not  by  terms  of  locality,  but  by  its 
known  name,  will  pass  portions  which  would  not  have  passed  if  the 
description  had  been  by  place.  The  distinction  is  a  sound  one,  and 
of  course  parol  evidence  may  be  given  to  prove  that  the  estate  was 
known  by  the  name,  and  of  what  it  consists.    This  is  the  case  of 
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Doe.  d.  Beach  v.  Lord  Jersey,  1  B.  &  Aid.  650,  8  B.  &  C.  870  (E.  C. 
L.  S.  vol.  10),  where  the  action  of  ejectmeift  brought  by  Mrs. 
Vernon's  heir  at  law  was  to  recover  lands  in  the  county  of  Brecon. 
There  was  a  special  verdict,  which  found  the  will  of  Lord  Mansel, 
and  the  marriage-settlement  of  his  daughter,  Mrs.  .Yernoh,  to  which 
schedules  of  the  property  were  annexed.  Under  the  head  of  the 
Brecon  estate  a  parish  was  named  which  contained  the  lands  in  ques- 
tion, and  under  the  head  of  Glamorganshire  estates  was  a  parish  called 
Briton  Ferry.  The  estates  in  the  county  of  Brecon,  together  with  the 
manors  and  tenements  in  the  county  of  Glamorgan,  had  been  known 
by  the  name  of  the  Briton  Ferry  estate,  and  by  no  other  name,  for 
fifty  years  before  the  death  of  Mrs.  Vernon.  The  Glamorgan  estates 
contained  80,000  acres,  part  of  them  consisting  of  the  messuage  and 
lands  in  the  parish  of  Briton  Ferry,  comprising  the  whole  of  the 
parish ;  and  the  Brecon  estates  contained  4000  acres.  There  were  six 
advowsons,  wlfbreof  the  advowson  of  the  parish  of  Briton  r^trraa 
*Ferry  was  one,  and  one  manor,  and  one-sixth  of  another  ^ 
manor,  in  the  county  of  Glamorgan  :  there  was  no  manor  of  Briton 
Ferry,  and  there  was  no  advowson  or  manor  in  the  county  of  Brecon. 
This  was  the  substance  of  the  special  verdict :  but,  at  the  trial  at  nisi 
prius,  the  plaintiff  tendered  a  bill  of  exceptions  as  to  the  admission 
of  evidence  on  the  part  of  the  defendant,  the  devisee  of  Mrs.  Vernon, 
whose  will  was  made  under  a  power  in  the  settlement.  The  evidence 
objected  to,  which  was  receivea,  consisted  of  account-books  of  stewards, 
then  dead^  in  which  they  charged  themselves,  and  in  which  was  this 
entry, — 'Briton  Ferry  estate,  in  the  county  of  Brecon;'  and  of  proofs 
that  the  lands  sought  to  be  recovered,  together  with  the  lands,  &c.,  in 
the  schedules  contained,  had  all  gone  by  the  name  of  the  Briton  Ferry 
estate,  and  that  such  of  the  lands  as  were  in  the  county  of  Brecon 
extended  over  twelve  parishes,  and  contained  above  4000  acres  of 
land.  This  being  the  situation  of  the  property,  we  must  now  turn  to 
Mrs.  Vernon's  will,  upon  which  the  question  arose.  First,  she  gave 
and  appointed,  subject  to  the  estate  for  life  of  her  husband  therein, 
'  all ^ that  her  Briton  Ferry  estate,  with  all  the  manors,  advowsons, 
messuages,  buildings,  lands,  tenements,  and  hereditaments  thereto 
belonging,  or  of  which  the  same  consists,  with  the  appurtenances,' 
unto  Lord  Clarendon,  for  life,  remainder  to  Lord  Jersey  s  second  son 
in  fee,  taking  upon  them  the  surname  of  Mansel,  and  endeavouring 
to  obtain  that  peerage.  She  then  gave  her  Penlline  Castle  estate, 
'  which,  as  well  as  my  Briton  Ferry  estate,  is  situate,  lyiugi  and  being 
in  the  county  of  Glamorgan,'  with  all  the  manors,  &c.,  thereto  belong- 
ing, to  other  persons.  The  case  was  argued  upon  the  special  verdict  ; 
and  it  was  insisted  that  the  second  devise  showed  that  only  what  was 
in  the  county  of  Glamorgan  was  to  pass;  and  that,  even  without  that 
^explanation,  nothing  could  pass  but  the  lands  situate  at  the  r^fron 
place  called  Briton  Ferry.  Lord  Ellenborough  observed  that  '- 
the  description  in  the  will  was  not  a  description  by  place,  but  by 
name,  and  comprehended  all  that  passed  under  the  aggregate  name, 
and  the  special^  verdict  told  what  that  was.  Holroyd,  J.,  upon  Doe  d. 
Chichester  v.  Oxenden  being  cited,  observed  that  the  words  there 
used  were  a  local  description,  and  were  so  considered  by  Gibbs,  C.  J., 
in  pronouncing  the  opinion  of  the  judges  in  the  House  of  Lords. 
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Abbott,  J.,  thought  that  the  words  in  the  second  devise  were  words 
of  affirmation,  and  ribt  of  restriction  ;  for,  all  the  Briton  Ferry  estate 
was  devised,  and  the  words  in  the  latter  devise,  which  related  to  a 
different  estate,  were  words  of  suggestion.  In  giving  judgment  for 
the  devisee,  without  hearing  counsel  on  his  behalf,. Lord  Ellenboroogh 
said  there  was  a  clear  devise  by  name  of  the  Briton  Ferry  estate,  and 
no  case  had  been  cited  to  show  that  it  was  not  sufficient  to  describe  an 
estate  by  its  aggregate  name,  and  therefore  he  had  no  doubt  that  the 
whole  of  the  Briton  Ferry  estate  passed  by  this  description  in  the  will. 
Bay  ley,  J.,  relied  upon  the  words  *  with  all  the  manors,  advowsons,  &C.,' 
which  made  it  clear  that  the  devise  could  not  be  confined  to  that  part 
of  the  estate  within  the  parish  of  Briton  Ferry,  for  there  was  there 
no  manor,  and  only  one  advowson.  Upon  a  writ  of  error  in  the 
House  of  Lords,  Abbott,  G.  J.,  delivered  the  opinion  of  the  ten  judges 
who  heard  the  argument.  They  were  of  opinion  that  the  words  'all 
that  my  Briton  Ferry  estate,  with  the  manors,  &c.,*  denoted  a  pro- 
perty or  estate  known  to  the  testatrix  by  the  name  of  her  Briton 
Ferry  estate,  and  not  an  estate  locally  situate  in  a  parish  or  township 
of  Briton  Ferry,  and  consequently  that  a  question  arising  upon  any 
particular  tenement  was  properly  a  question  of  parcel  or  no  parcel, 
*72R1  ^^^  ^^^^  therefore  ^thought  the  several  matters  offered  to  be 

^  given  in  evidence  on  the  part  of  the  defendant  were  admissi- 
ble, and  ought  to  have  been  received :  they  also  thought  that  the  par- 
ticular description  and  enumeration  in  deeds  of  particulars,  by  situa- 
tion and  names,  was  not  inconsistent  with  the  name  of  the  whole  as 
composing  an  aggregate  mass.  The  whole  of  an  estate  may  be  known 
by  one  name,  and  each  of  its  parts  by  its  own  particular  name.  But 
they  thought  that  it  was  not  sufficiently  found  that  the  tenements  and 
manors  were  so  known  by  name  by  the  testatrix :  in  truth,  it  was 
not  found  that  they  were  so  known  by  name  to  any  person  at  the  time 
of  making  the  will :  it  would  not  be  inconsistent  with  the  finding 
that  her  knowledge  should  have  had  its  commencement  after  the  will, 
or  should  have  terminated,  and  the  name  have  fallen  into  disuse  long 
before  the  making  of  the  will,  and  therefore  they  were  not  able  to 
say  whether  Lord  Jersey's  second  son  did  or  did  not  take  any  estate 
in  the  lands  in  question.  Whereupon  the  Lords  reversed  the  judg- 
ment in  the  King*s  Bench,  and  annulled  the  verdict  of  the  jury,  and 
directed  the  court  to  award  a  venire  de  novo.  The  House  of  Lords, 
therefore,  did  not  decide  the  inportant  points  in  this  case ;  but  there 
can  be  no  doubt,  if  the  verdict  had  been  more  explicit,  that  the  opin- 
ions of  the  judges  in  favour  of  the  devise  passing  all  the  estate,  and 
of  the  admissibility  of  parol  evidence  to  prove  what  was  parcel  of  it, 
would  have  been  acted  upon.  In  a  later  case  in  the  Court  of  Chan- 
cery,— Okeden  v.  Clifden,  2  Russ.  809,— *Lord  Eldon  referred  to  it  as 
a  case  relative  to  lands  in  Brecon,  where  it  was  found  that  in  the 
accounts  of  what  was  called  the  Briton  Ferry  estate,  which  was  men- 
tioned as  situate  in  a  certain  Welsh  county,  were  comprised  the 
accounts  not  only  of  the  estate  situated  in  that  county,  but  also  of 
^7^Q1  ^^^^^^  lands  in  an  adjacent  Welsh  county ;  and  the  ^judges, 

-I  he  added,  were  of  opinion  that  that  evidence  was  proper  to  be 
received,  and  which  opinion  he  applied  to  the  case  before  him.  The 
principle  is  sufficiently  clear,  but  the  distinction  is  a  thin  one,  between 
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a  devise  of  *my  estate  of  Ashton,'  and  one  of  'my  Briton  Ferry 
estate :'  it  is  perhaps  to  be  regretted  that  the  former  was  considered 
as  tantamount  to  a  devise  of  '  my  estate  at  Ashton/  instead  of  con- 
sidering it,  according  to  common  parlance,  as  my  estate  called  Ash- 
ton,  or  my  estate  of  [that  is,  of  the  name  of]  Ashton."  In  Miller  ?;. 
Travers,  1  M.  &  Scott  842  (E.  C.  L.  R.  vol.  28),  8  Bing.  244  (E.  C.  L. 
R.  vol.  21),  it  is  conceded  by  Tindal,  C.  J.,  thafc,  "  in  all  cases  in  which 
a  difficulty  arises  in  applying  the  words  of  a  will  to  the  thing  which 
is  the  subject-matter  of  the  devise,  or  to  the  person  of  the  devisee,  the 
difficulty  or  ambiguity  which  is  introduced  by  the  admission  of 
extrinsic  evidence  may  be  rebutted  and  removed  by  the  production  of 
farther  evidence  upon  the  same  subject,  calculated  to  explain  what  was 
the  estate  or  subject-matter  really  intended  to  be  devised,  or  who  was 
the  person  really  intended  to  take  under  the  will."  In  Key  v.  Key, 
4  De  Gex.  M'N.  k  G.  73,  84,  Lord  Justice  Knight  Bruce  says :  *'  I 
agree  '  Certa  pro  incertis  ngn  reliquenda,'  but  I  say  also  ^  In  obscuris 
quod  versimilius,'  and,  as  'Leges  non  ex  verbis  sed  ex  mente  intelli- 
gendas,'  so  of  wills.  In  common  with  all  men,  I  must  acknowledge 
that  there  are  many  cases  upon  the  construction  of  documents,  in 
which  the  spirit  is  strong  enongh  to  overcome  the  letter;  cases  in  • 
which  it  is  impossible  for  a  reasonable  being,  upon  a  careful  perusal 
of  an  instrument,  not  to  be  satisfied  from  its  contents  that  a  literal,  a 
strict, ,  or  an  ordinary  interpretation  given  to  particular  passages, 
would  disappoint  and  defeat  the  intention  with  which  the  instrument, 
read  as  a  whole,  persuades  and  convinces  him  that  it  was  framed.  A 
man  so  convinced  is  authorized  and  ^bound  to  construe  the  r^n^r) 
writing  accordingly."  "  The  language,  as  given  in  Wilkinson  ^ 
v.  Adam,  1  Ves.  &  B.  466,  is  '  necessary  implication  means,  not  natural 
necessity,'  but  so  strong  a  probability  of  intention,  that  an  intention 
contrary  to  that  which  is  imputed  to  the  testator  cannot  be  supposed.' 
The  phrases  given  in  Wykham  v.  Wykham,  18  Ves.  395,  are  '  proba- 
ble necessity,'  and  '  an  implication  so  probable  that  the  mind  could  not 
resist  it.' "  In  Abbott  v,  Middleton,  7  House  of  Lords  Cases  68,  93, 
Lord  St.  Leonards  thus  lays  down  the  general  rule  for  the  construc- 
tion of  wills, — **  You  are  not  at  liberty  to  transpose,  to  add,  to  sub- 
tract, to  substitute  one  word  for  another,  or  to  take  a  confined  expres- 
sion and  enlarge  it,  without  absolute  necessity.  You  must  find  an 
intention  upon  the  face  of  the  will,  to  authorize  you  to  do  so.  When 
I  say  '  upon  the  face  of  the  will,'  you  are,  by  settled  rules  of  law,  at 
liberty  to  place  yourself  in  the  same  situation  in  which  the  testator 
himself  stood.  You  are  entitled  to  inquire  about  his  family,  and  the 
position  in  which  he  was  placed  with  regard  to  his  property."  '*  If, 
upon  the  whole  frame  of  the  will,  I  am  satisfied  of  what  was  his 
general  intention,  I  start  with  that  general  intention.  It  will  not  ena- 
ble me  to  alter  words:  but,  having  ascertained  the  intention,  I  then 
have  to  ask  whether  I  can  or  cannot  so  construe  the  words  actually 
used  as  to  carry  out  the  intention:"  Adopting  that  as  the  rule,  and 
looking  at  the  general  scheme  of  this  will, — the  manifest  intention 
on  the  part  of  the  testatrix  to  found  a  family  on  the  Yaenol  estate 
and  another  on  the  Tedworth  estate, — it  is  impossible  to  arrive 
at  any  other  conclusion  than  that  the  words  in  the  devise  more  imme- 
diately under  consideration,  *'in  the  county  of  Hants,"  crept  in  by 
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accident  One  name  may  be  sabstitated  for  another  in  the  construc- 
tion of  a  will,  where  it  is  manifest,  not  only  that  the  name  used  was 
*7^11   *"^^  intended,  but  that  a  certain  other  name  was  necessarily 

-I  intended  :  Dent  v,  Pepys,  6  Madd.  350.  So,  where  a  county 
has  been  omitted  by  accident:  Earl  of  Newburgh  v.  The  Countess 
Dowager  of  Newburgh,  5  Madd.  864.  Hart  v.  Tulk,  2  De  Gex.  M'N. 
k  G.  SOO,  is  one  of  the  strongest  cases  possible.  There,  the  words, 
"  the  said  fourth  schedule"  in  the  will,. were  held  to  mean  "the  said 
fifth  schedule,"  upon  a  consideration  of  all  the  provisions  of  the  will 
and  of  the  state  of  the  testator's  property  and  family  when  the  will  was 
made,  although  the  actual  words  involved  no  contradiction  nor  repug- 
nancy to  the  other  provisions  of  the  will,  except  by  making  in  one 
instance  insufficient  provision  for  the  charges  thereby  created,  having 
regard  to  the  value  of  the  property,  and  except  by  making  capricious 
and  improbable  dispositions,  at  variance  with  what  appeared  to  be  the 
general  intention.  That  case  is  always  mentioned  with  approbation.(a) 
[Williams,  J. — The  Vice-chancellor  seems  to  have  treated  that  as 
a  case  of  falsa  demonstratio.-  But  I  do  not  think  it  is  usually  so 
read.]  In  Doe  d.  Gore  v.  Langton,  2  B.  &  Ad.  680  (E.  C.  L.  B.  vol. 
22),  the  words  "thereunto  belonging"  were  rejected,  in  order  to  give 
effect  to  the  manifest  intention  of  the  testator.  The  case  of  Mosley  r. 
Mosley,  8  East  149,  is  a  strong  instance  of  the  application  of  Lord 
Bacon's  24th  and  25th  maxims, — ''  Presentia  corporis  toUit  errorera 
nominis,  et  Veritas  nominis  tollit  errorem  demonstrationis,"  and 
'*  Ambiguitas  verborum  latens  verificatione  suppletur ;  nam  quod  ex 
facto  oritur  ambiguum  verificatione  facti  tollitur."  There,  A.,  having 
an  estate  in  the  county  of  Monmouth,  of  which  he  was  seised  in  fee  in 
possession,  and  another  estate  in  the  county  of  Radnor,  of  which  he 
was  also  seised  in  fee,  subject  to  the  uses  of  his  marriage  settlement 
*7821   (^^  which  he  covenanted  to  convey  to  the  use  of  himself  *and 

-I  his  wife  for  life,  remainder  to  his  first  and  other  sons  in  uil), 
which  left  him  in  equity  a  disposing  power  over  the  reversion  only ; 
both  which  estates  had  formerly  belonged  to  an  uncle,  and  came  to 
him,  the  one  by  descent,  the  other  by  purchase  from  another  co-heir 
of  his  uncle;  by  his  will, — misreciting  the  estate  of  which  he  was 
seised  in  fee  in  possession  to  be  in  the  county  of  Radnor  instead 
of  Monmouth,  and  misreciting  his  disposable  reversion  to  be  in  the 
county  of  Monmouth  instead  of  Radnor, — devised  his  estcUe  so  misde- 
scribed  to  be  in  Radnor,  which  was  in  truth  the  reversionary  estate  to 
his  wife  for  life,  remainder  to  his  only  son  for  life,  remainder  to  his 
sons  and  daughters  in  tail,  in  strict  settlement,  remainder  to  his  own 
daughter,  &c. ;  and  devised  the  reversion  only  of  his  estcUe  so  misde- 
scribed  to  be  in  Monmouth,  of  which  in  truth  he  was  seised  in  fee 
absolute,  after  the  deaths  of  his  wife  and  only  son  without  issue,  to 
his  daughter,  &c.  And  it  was  held  that  enough  appeared  on  the  face 
of  the  will,  which  also  described  these  estates  as  formerly  belonging  to 
his  uncUf  to  show  that  the  devisor's  intent  was,  to  pass  the  present 
interests  of  his  estate  in  fee  absolute,  which  was  in  the  county  of 
Monmouth,  and  the  reversion  of  his  settled  estate  in  the  county  of 
Radnor,  although  he  had  respectively  misdescribed  their  local  situa- 
tions.    [Erlk,  C.  J. — There,  the  court,  comparing  the  devising  claase 

(a)  Sm  1  Jarman  on  WUU,  Sd  edit  421. 
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with  the  recitil  and  the  facts  stated  in  the  case,  thought  that  sufficient  ap- 
peared to  ascertain  beyond  the  possibility  of  a  doubt  what  estates  the  tes- 
tator intended  to  limit,  independent  of  their  local  description.  Here,  we 
are  called  upon,  not  to  transpose,  but  to  reject  part  of  the  description.] 
Amongst  other  cases  which  Lord  Bacon  puts  by  way  of  illustration  of 
the  24th  maxim  above  referred  to,  are  these, — "  If  I  grant  my  close 
called  Dale,  in  the  parish  of  Hurst,  in  the  county  of  Southampton,  and 
*the  parish  likewise  eztendeth  into  the  county  of  Berkshire,  ri^noo 
and  the  whole  close  of  Dale  lieth  in  the  county  of  Berkshire,  ^ 
yet,  because  the  parcel  is  specially  named,  the  falsity  of  the  addition 
hurteth  not;  and  yet  this  addition  did  sound  in  name;  but,  as  was 
said,  it  was  less  worthy  than  a  proper  name.  So,  if  I  grant  tenemen- 
tum  meum,  or  omnia  tenementa  mea  (for,  the  universal  and  indefinite 
to  this  purpose  are  all  one)  in  parochia  Sancti  Butolphi-extra- Aldgate, 
where  the  verity  is  extra  Bishopsgate,  in  tenura  (}uilielmi,  which  is 
true ;  yet  this  grant  is  void^  because  that  which  sounds  in  denomina- 
tion is  false,  which  is  the  more  worthy,  and  that  which  sounds  in 
addition  is  true,  which  is  the  less;  and,  though  in  tenura  Guilielmi, 
which  is  true,  had  been  first  placed,  yet  it  had  been  all  one."  When 
there  is  a  constat  de  corpore,  you  may  reject  as  falsa  demonstratio 
words  which  conflict  with  the  true  description.  In  Jarman  on  Wills, 
Vol.  I.  p.  449  (Bd  edit.),  it  is  said  :  ''It  is  clear  that  words  and  pass- 
ages in  a  will  which  are  irreconcilable  with  the  general  context  may 
be  rejected,  whatever  may  be  the  local  position  which  they  happen 
to  occupy ;  for,  the  rule  which  gives  effect  to  the  posterior  of  several 
inconsistent  clauses  must  not  be  so  applied  as  in  any  degree  to  clash 
or  interfere  with  the  doctrine  which  teaches  us  to  look  for  the  inten- 
tion of  a  testator  in  the  general  tenor  of  the  instrument,  and  to  sacri- 
fice to  the  scheme  of  disposition  so  disclosed  any  incongruous  words 
and  phrases  which  have  found  a  place  therein.'*  Again,  speaking  of 
the  rule  Falsa  demonstratio  non  nocet,  the  learned  author  says  (p. 
745,  6) :  "  In  the  application,  however,  of  the  principle  contained  in 
this  rule,  the  courts  have  not  confined  themselves  to  cases  which  are 
strictly  within  its  terms.  It  is  often  found,  on  a  disclosure  of  the 
&cts  of  the  case,  that  of  two  particulars  of  which  the  description  is 
composed,  ^though  each,  separately  considered,  finds  some  cor-  ri^noA 
responding  subject,  yet  the  one  is  applicable  to  a  larger  por-  *- 
tion  of  the  testator's  property  than  the  other,  thereby  raising  the 
question  whether  the  more  limited  term  be  restrictive  of  the  other, 
or  expressive  only  of  a  suggestion  or  affirmation.  The  question 
is  one  more  of  construction  than  of  law ;  for,  it  is  clear,  that,  if 
the  answer  be  that  the  more  limited  term  is  merely  suggestive  or 
affirmative,  it  will  be  disregarded  in  deciding  upon  the  quantity  to 
be  considered  as  covered  by  the  description.  Now,  if  the  testator 
describe  the  subject  of  the  devise  as  an  entire  subject,  and  in  terms  of 
sufficient  certainty,  as,  his /arm  called  A.,  or  his  hotue  in  a  particular 
place,  or  his  B.  estate,  or  the  like,  then,  although  he  adds  a  clause  to 
the  effect  that  the  farm,  house,  or  estate  is  in  the  occupation  of  a  par- 
ticular tenant,  or  is  situate  in  a  particular  county,  and  it  turns  out 
that  such  clause  is  true  only  of  a  part  of  the  farm,  or  house,  or  estate, 
the  entire  subject  may  well  pass,  unrestricted  by  the  additional 
clause,  if  such  a  construction  be  in  accordance  with  the  general  intent 
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giving  certain  specific  and  pecuniary  legacies,  as  to  "  all  the  residue  of 
her  estate  and  effects  wheresoever  and  whatsoever/'  gave  and  bequeathed 
the  same  to  the  trustees,  in  trust  for  her  sons,— cleclaring  that  the  shares 
of  her  said  sons  should  be  held  upon  such  trusts  and  with  and  under 
such  powers  and  restrictions  as  were  before  declared  with  respect  to  a 
sum  given  to  her  son  John,  which  trusts  were  applicable  only  to  person- 
alty. And  it  was  held  that  the  lands  in  Little  Healings  and  Playford 
did  not  pass  to  the  trustees  either  under  the  particular  devise  or  under 
the  bequest  of  the  residue.  [Williams,  J.,  referred  to  Lane  v.  Green, 
4  De  Gex  k  Sm.  239,  where  a  testator  bequeathed  ip02.  apiece  to 
the  four  sons  of  A.  H.  by  a  former  husband :  she  had  four  children  by 
such  former  husband,  but  one  of  them  was  a  daughter;  and  Vice- 
Chancellor  Knight  Bruce  held  that  the  daughter  took  the  legacy  of 
]  007.]  In  Abbott  v.  Middleton,  7  House  of  Lords  Gases  68.  88,  Lord 
Cranworth  says:  "Every  will  must  by  law  be  in  writing,  and  it  is  a 
necessary  consequence  of  that  law  that  the  meaning  must  be  dis- 
covered from  the  writing  itself,  aided  only  by  such  extrinsic  evi- 
dence as  is  necessary  in  order  to  enable  us  to  understand  the  words 
which  the  testator  has  used."    In  Doe  d.  Templeman  v.  Martin,  4 

*7391  *^*  ^  ^^'  '^^^  ^'  ^'  '^'  ^'  ^^^'  ^^)'  where,  amongst  other  arga- 
-'  menta  to  induce  the  court  to  put  an  unnatural  construction 
upon  the  words  in  the  will  "  lands  at  Shatterwell,"  it  was  urged  that 
there  would  otherwise  be  a  considerable  deficiency  for  the  payment 
of  debts  and  legacies  charged  under  the  will,  Parke,  B.,  says:  "The 
testator  goes  on  to  describe  the  lands  he  intended  to  pass  as  lands 
rented  by  Mrs.  Sly  and  others.  The  lands  in  question  were  rented 
by  others :  therefore,  in  ordinary  construction,  they  would  pass  by 
the  words  of  the  clause.  Then,  what  is  there  to  oblige  us  to  put  a 
dififerent  construction  on  the  word  'lands'  in  this  case?  It  is  said 
that  from  the  context  we  ought  to  do  so ;  and  that  the  testator  could 
not  mean  all  his  lands  in  Shatterwell  to  pass,  because  he  afterwards 
makes  a  specific  devise  to  the  same  devisee  of  his  lands  at  Whitehall, 
which  is  in  Shatterwell :  but  it  is  probable  that  the  testator  may  have 
used  the  word  Whitehall  as  the  designation  of  a  district  At  all 
events,  the  wording  of  the  clause  is  not  sufficient  to  alter  the 
meaning  of  the  word  '  lands'  in  the  former  one.  Nor  is  there  any- 
thing in  the  extrinsic  circumstances  here  to  lead  us  to  put  a  difierent 
construction  on  the  word:  to  warrant  such  a  construction,  it  must 
appear,  that,  without  it,  there  would  be  some  absurdity  or  incongruity, 
or  the  words  would  be  insensible :  but  there  is  nothing  of  that  kind 
here  to  oblige  the  court  to  understand  by  the  words  lands  cU  ShaUer- 
well  something  difierent  from  their  natural  meaning."  In  Grey  v. 
Pearson,  6  House  of  Lords  Gases  61,  105,  Lord  Wensleydale  laya 
down  a  safe  and  convenient  rule  of  construction.  ''  I  have,*^  he  says, 
"  been  long  and  deeply  impressed  with  the  wisdom  of  the  rule  now,  I 
believe,  universally  adopted,  at  least  in  the  courts  of  law  in  West- 
minster Hall,  that,  in  construing  wills,  and  indeed  statutes  and  all 
*7401  ^^^^^°  instruments,  the  grammatical  *and  ordinary  aenae  ^l 
^  the  words  is  to  be  adhered  to,  unless  that  would  lead  to  some 
absurdity,  or  some  repugnance  or  inconsistencv  with  the  rest  of  the 
instrument;  in  which  case  the  grammatical  and  ordinary  aense  of  the 
words  may  be  modified  so  as  to  avoid  that  absurdity  ana  inoongnii^, 
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bat  no  further.    This  is  laid  down  by  Mr.  Justice  Burton  in  a  very 
excellent  opinion,  which  is  to  be  found  in  the'  case  of  Warburton  v, 
Loveland  d.  Ivie,  1  Hudson  k  Brooke  648."    Adopting  this  test, 
what  are  the  facts  upon  which  the  defendant  relies?     The  main  reli- 
ance is  on  the  amount  of  the  charges  as  compared  with  the  value  of 
the  property  which  would  pass  according  to  the  plaintiff^s  construc- 
tion.   It  is  said,  that,  in  a  possible  event,  if  the  defendant's  con* 
straction  be  adopted,  the  tenant  for  life  would  only  have  some  6001. 
a  year.     But  the  event  of  all  the  charges  falling  upon  the  property 
together  is  extremely  unlikely :  and  it  is  far  more  probable  that  the 
income  arising  from  the  Hampshire  property  and  the  proceeds  of  the 
40,000t  charged  upon  the  Welsh  property  would  never  be  below 
3500^.     But  the  court  will  not  be  influenced  in  their  construction  of 
the  will  by  any  question  of  value.    In  Nightingall  t;.  Smith,  1  Exch. 
879,  in  order  to  show  that  certain  lands  passed  under  a  devise,  sub- 
ject to  certain  charges,  it  was  proved  that  the  charges  amounted  to 
2491/.,  and  that  the  value  of  the  property  exclusive  of  those  lands 
was  only  18002. :  but  the  Court  of  Exchequer  refused  to  take  that 
circumstance  into  their  consideration  in  construing  the  will.     "  We 
do  not,"  said  Parke,  B.,  ''rely  on  the  circumstance  that  the  charges 
would  exceed  the  value  of  the  lands,  if  the  dwelling-house,  outbuild- 
ings, and  garden,  and  the  land  purchased  in  1886,  alone  passed  by 
the  devise,  because  they  afford  a  very  uncertain  criterion  of  the  tes- 
tator's intention,  as  distinguished  from  the  meaning  of  the  words  used ; 
*for,  his  notion  of  value  may  be  different  from  that  of  others,   ^#741 
from  his  own  peculiar  knowledge  or  temperament.     We  pro-   '- 
ceed,  therefore,  to  construe  the  words  of  the  bequest  independently 
of  the  last-mentioned  circumstance,   and  ascertain   their  meaning, 
applying  to  them  the  ordinary  and  well*established  canons  of  con- 
struction;''    Reliance  was  also  placed  upon  the  fact  that  two  of  the 
farms  consist  of  lands  in  both  counties.    No  insuperable  inconveni- 
ence, however,  can  result  from  their  separation:  the  rent  may  easily 
be  apportioned.     The  severance  of  a  cottage  or  two  from  their  adjoin- 
ing gardens  is  equally  of  small  importance.    This  argument  of  incon- 
venience has  never  prevailed  against  clear  words  of  the  will.    In 
Doe  d.  Tyrrell  v.  Lyford,  4  M.  &  Selw.  660,  T.  T.  was  seised  of  a 
messuage  and  lands  in  a  parish  and  in  two  hamlets  of  the  same  par- 
ish which  he  purchased  of  L.  and  let  to  a  tenant  at  one  entire  rent, 
and  afterwards  other  lands  were  allotted  to  him  under  an  enclosure 
act,  in  lieu  of  the  said  lands  except  the  messuage  and  two  acres,  which 
remained  as  before, — all  which  the  tenant  continued  to  hold  at  the 
same  rent  as  before ;  and  afterwards  T.  T.  devised  all  his  messuage, 
farm,  and  lands,  &0.,  situate  in  one  of  the  two  hamlets  by  name,  in 
the  said  parish,  which  he  purchased  of  L. :  and  it  was  held,  that  the 
lands  in  the  other  hamlet  did  not  pass,  and  that  evidence  dehors  the 
will  to  show  that  he  intended  to  pa!ss  all  the  lands  which  he  purchased 
of  L.,  was  not  admissible.    Lord  EUenborough  said :  '*  When  the 
argunient  first  commenced,  I  was  inclined  to  adopt  as  large  a  con- 
struction as  possible,  in  order  to  prevent  the  estate  from  being  severed. 
Bat  here  the  will  is  fully  operative  to  pass  the  lands  at  Sutton  Wick, 
and  there  is  nothing  in  the  description  of  them  from  which  any 
ambiguity  is  raised  as  to  the  property ;  for,  if  you  look  to  the  words 
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* 74.91  '  ^^^^^  ^®  purchased  of  *Lovibond,'  the  devisor  had  lands 
-I  answering  .that  description,  and  also  the  other  description,  if 
you  look  to  the  words  '  situate  at  Sutton  Wick.'  So  that  there  is  not 
any  occasion  to  refer  to  extrinsic  evidence  in  order  to  give  this  will 
effect.  If  there  is  no  latent  ambiguity,  I  cannot  see  any  necessity  to 
look  beyond  the  terms  of  the  will  in  order  to  give  it  a  wider  range. 
The  argument  of  inconvenience  arising  from  the  separation  of  the  estate 
would  lead  into  much  too  vride  afield.  This  is  a  devise  of  his  lands  at 
Sutton  Wick,  and  at  Sutton  Wick  only,  which  were  purchased  of 
Lovibond,  not  of  all  his  lands  which  were  purchased  of  Lovibond,  bat 
of  all  at  Sutton  Wick  which  were  purchased  of  Lovibond."  So  here, 
this  is  a  devise  of  all  the  testatrix's  manors,  lands,  &c.,  in  the  county 
of  Hants,  and  in  the  county  of  Hants  only,  which  were  devised  to  her 
by  the  will  of  her  late  husband, — not  of  all  the  lands  which  were  so 
devised  to  her,  but  of  all  in  the  county  of  Hants  which  were  devised 
to  her  by  the  will  of  her  late  husband.  The  testatrix  had  in  her 
mind  the  description  of  the  property  in  her  husband's  will;  she  care- 
fully avoids  that  description  when  she  creates  the  new  estate  of  Ted- 
worth.  The  pleasure-grounds  attached  to  the  mansion-house,  it  is  to 
be  observed,  are  all  in  the  county  of  Hants.  The  40,000Z.  may  have 
been  given  in  order  to  compensate  for  taking  away  the  Wilts  portion 
of  the  property.  In  Doe  d.  Harris  v.  Greatbed,  8  East  91,  the  same 
learned  judge  considered  evidence  of  a  similar  kind  to  be  irrelevant 
Doe  d.  Hubbard  v.  Hubbard,  15  Q.  B.  227  (E.  C.  L.  R.  vol.  69).  is  a 
strong  authority  to  the  same  effect.  In  Knotsford  v.  Gardiner,  2 
Atk.  450,  the  testator  seised  of  several  freehold  lands,  and  possessed 
of  several  leaseholds,  devised  to  his  wife  for  life  all  his  estate  in  Long- 
don,  and,  after  her  death,  he  bequeathed  the  afore-mentioned  estates 
to  his  daughter  A.  G.  and  her  heirs,  and  to  his  wife  gave  all  his 
^74^1  "^S^^^'  cattels,  and  chattels.  It  was  urged  in  argument  that 
^  the  property  consisted  but  of  one  farm,  and  freehold  and  lease- 
hold lands  were  blended  together  in  the  hands  of  one  tenant,  so  that 
they  were  not  distinguishable,  and  that  "it  never  could  be  imagined 
that  the  testator  meant  to  mnngle  and  tear  the  estate  to  pieces,  in 
order  to  give  it  away  from  his  own  child  f  but  Lord  Hardwicke 
said, — *^  If  there  should  be  only  leasehold  estates  in  the  parish,  and 
the  testator  devises  all  his  estates  to  A.,  there  is  no  doubt  but  the 
leasehold  will  pass  under  this  devise.  But,  if  there  should  be  both 
freehold  and  leasehold,  then  it  will  be  a  considerable  question  whe- 
ther any  more  than  the  freehold  passed ;  for,  in  the  case  of  Rose  v. 
Bartlett,  Cro.  Gar.  293,  it  was  resolved,  that,  if  a  man  hath  lands  in 
fee,  and  lands  for  years,  and  deviseth  all  his  lands  and  tenements,  the 
fee  simple  lands  pass  only,  and  not  the  lease  for  years.  And,  if  a 
man  hath  a  lease  for  years,  and  no  fee  simple,  and  deviseth  all  his 
lands  and  tenements,  the  lease  for  years  passeth,  for  otherwise  the  will 
would  be  merely  void.  Though  in  the  present  case  I  have  no  doubt  at 
all  as  to  the  intention  of  the  testator,  yet  the  rule  of  the  law  would  prevail 
In  Stone  v.  Greening,  18  Simons  890,  the  testator  devised  all  his  real 
estates  to  trustees, — as  to  his  freehold  messuage,  farm,  lands,  and  here- 
ditaments in  the  county  of  B.,  in  trust  for  C.  The  testator  had  a 
farm  in  that  county  consisting  of  a  messuage  and  116  acres  of  land, 
of  which  the  messuage  and  the  greater  part  of  the  land  were  freehold, 
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and  the  other  parts  leasehold  for  long  terms  of  years  at  pepper-corn 
rents;  and  they  were  interspersed  with  and  undistinguishable  from 
ifae  freehold  part,  and  had  been  demised  therewith  as  one  farm,  at  one 
entire  rent,  and  the  testator  bad  always  treated  and  dealt  with  them 
as  freehold :  it  was  held,  nevertheless,  that  the  leasehold  parts  were 
not  *comprised  in  the  trust.     In  Hall  v.  Fisher.  1  Coll.  C.  C.   r^nAA 
47,  the  devise  was  of  "all  that  freehold  farm  called  the  Wick   '■ 
Farm^  containing  200  acres  or  thereabouts,  occupied  by  W.  E.  as 
tenant  to  me,  with  the  appurtenances,"  to  uses  applicable  to  freehold 
property  only :  at  the  date  of  the  will  and  of  the  death  of  the  testator, 
W.  E.  held,  under  a  lease  from  the  testator,  202  acres  of  land  which 
were  described  in  the  lease  as  the  Wick  Farm :  of  these  12  acres 
were  leasehold:  and  these  twelve  acres  were  held  not  to  pass  by  the 
devise.     "  I  am  unable,"  said  Vice-Chancellor  Knight  Bruce,  "  to 
view  this  as  a  case  of  what  is  called  falsa  demonstratio.     The  word 
'freehold,'  as  used  in  this  will,  seems  to  me  a  necessary  part  of  the 
description,  which  cannot  be  rejected.     If  it  had  been  omitted,  the 
probability  is  that  the  leasehold  in  question  would  have  been  held 
to  pass.     Again,  if  the  whole  of  the  farm  had  been  leasehold,  the 
mention  of  the  word  'freehold'  would  probably  not  have  been  ma- 
terial.    But  there  is  a  subject  here  which  properly   answers  the 
description  given  in  the  will.     There  is  a  freehold  farm  called  Wick 
which  contains  200  acres  or  thereabouts  (incorrectness,  if  there  be 
any  incorrectness  in  that  respect,  is  immaterial),  and  which  is  occupied 
by  Eeley.     Being  of  opinion  that  the  freehold  part  of  the  farm  is 
properly  described  by  those  words  in  the  will,  although  the  leasehold 
should  be  abstracted  from  it,  I  am  obliged  to  say  that  not  any  lease- 
hold land,  although  used  and  treated  as  freehold,  can  pass  under  this 
devise.     I  regret  to  be  obliged  to  come  to  this  decision,  inasmuch  as 
I  think  it  likely  that  the  testator  intended  otherwise,  but  did  not 
sufficiently,  or  did  not  accurately,  inform  his  solicitor  of  the  circum- 
stances of  the  property."     The  argument  derived  from  the  use  of  the 
wurd  ''  manors,"  in  the  plural,  is  susceptible  of  two  answers.    The 
court  will  treat  these,  as  was  said  in  Goodyer  *v.  The  Bishop   r^tnx^ 
of  Winchester,  2  Sir  W.  Bl.  930,  as  "general  words  thrown   ^ 
in  by  the  drawer  of  the  will."     In  Doe  d.  Parkin  v.  Parkin,  5  Taunt. 
321  (E.  C.  L.  R.  vol.  1),  the  devise  was  of  "all  my  messuages,  &c.,  in 
T.,  and  now  in  ray  own  occupation :"  the  testator  had  two  messuages 
in  T.,  of  which  he  occupied  only  one ;  and  it  was  held  that  only  one 
passed  by  the  devise.    Further,  there  was  evidence  of  Doyley  Wood 
being  a  reputed  manor.     Several  deputations  of  game-keepers  by  the 
ancestors  of  Mr.  Assheton  Smith  from  1785  down  to  1816  were 
proved,  assuming  to  be  lords  of  the  manor  of  Doyley  Wood.    It  was 
not  necessary  to  show  that  it  was  a  legal  manor,  it  was  enough  that 
it  was  treated  as  such. 

2.  Upon  the  whole,  it  is  submitted  that  the  effect  of  the  evidence 
falls  very  far  short  of  satisfying  the  court  that  there  was  any  mistake. 
But,  even  if  it  could  be  shown  that  there  was  some  mistake,  the  de- 
fendant must  go  further,  and  show  that  there  are  words  in  the  will 
capable  of  passing  the  lands  in  Wilts.  The  main  question  is,  whether, 
applying  to  this  will  the  recognised  canons  of  construction,  the  court 
can  hold  that  there  are  words  enough  to  pass  the  lands  in  Wilts.   The 
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canon  applicable  here  is  the  well-settled  one  laid  down  in  Jarman 
on  Wills,  Vol.  2,  p.  751,  that,  "  where  a  given  subject  is  devised,  and 
there  are  found  two  species  of  property,  the  one  technically  and  pre- 
cisely corresponding  to  the  description  in  the  devise,  and  the  otber 
not  so  completely  answering  thereto,  the  latter  will  be  excluded; 
though,  had  there  been  no  other  property  on  which  the  devise  could 
have  operated,  it  might  have  been  held  to  comprise  the  less  appro- 
priate subject."  Here,  the  testatrix  had  property  which  corresponded 
in  every  particular  with  the  description  in  the  will.  In  Doe  d.  Tyrrell 
V.  Lyford,  4  M.  &  Selw.  550,  which  is  a  leading  case  upon  this  subject, 
*74fil  ^^^  concurrence  of  four  points  was  relied  on  by  the  *defend- 

^  ant  to  show  that  the  land  in  Sutton  Courtney  as  well  as  that 
in  Sutton  Wick  passed  by  the  devise, — 1.  that  the  whole  farm  was  let 
at  one  entire  rent, — 2.  that  the  testator  had  no  other  real  estate, — 3. 
that  there  was  a  residuary  bequest  of  personalty,  and  none  of  realty, — 
4.  that  the  lands  had  been  purchased  with  others  from  Lovibond :  but 
the  court  held  these  circumstances  not  sufficient  to  control  the  plain 
words  of  the  will.  "  In  devises,"  says  Bay  ley,  J.,  "  the  rule  of  con- 
struction is,  to  make  use  of  all  the  words,  and  not  of  part,  and  there- 
fore where  a  testator  dies  seised  of  property  which  exactly  corresponds 
with  every  part  of  the  description  given  in  the  devise,  we  are  not  at 
liberty  to  resort  to  extrinsic  evidence  in  order  to  show  that  he 
intended  to  pass  other  property  which  answers  that  description  only 
in  part."  Doe  d.  Harris  v.  Greathed,  8  East  91,  is  also  a  strong 
authority  for  the  plaintiftl  The  devise  there  was,  of  the  testator's 
"manor  of  Hampreston  in  the  county  of  Dorset," — the  manor  really 
lying  partly  in  Dorset  and  partly  in  Hants, — ''and  all  and  singular 
other  his  manors,  lands,  farms,  &c.,  situate,  lying,  and  being  in  or  near 
Uddens  or  elsewhere  in  the  said  county  of  Dorset."  Later  in  the  will, 
and  in  a  codicil,  the  testator  spoke  of  the  premises  as  his  "Dorset- 
shire estate."  The  mansion-house  was  at  Uddens,  in  Dorsetshire. 
The  testator  had  purchased  from  time  to  time  land  in  Hants,  which 
had  been  occupied  with  and  laid  to  farms  in  Dorsetshire.  The  lands 
in  Hants  lay  entirely  surrounded  by  lands  in  Dorset,  so  as  to 
be  in  common  parlance  ''Dorsetshire  estate:"  and  several  farms 
were  let  to  different  tenants,  all  of  which  would  be  severed  by  hold- 
ing that  the  devise  passed  only  the  lands  in  Dorset:  and  the  testator 
had  by  a  codicil  disinherited  the  heir  at  law.  The  court,  not- 
withstanding, held  that  the  lands  in  Hants  did  not  pass.  Lord 
'1*7471   *^ll6Q^orough  says:  "In  putting  upon  the  will  the  construc- 

-l  tion  we  have  done,  we  guide  ourselves  by  the  rules  we  find 
laid  down  for  the  interpretation  of  written  instruments.  In  Plowden 
191,  this  rule  is  laid  down, — '  There  is  a  diversity  where  a  certainty  is 
added  to  a  thing  which  is  uncertain,  and  where  to  a  thing  certain :  for, 
if  I  release  all  my  right  in  all  my  lands  in  Dale  which  I  have  by 
descent  on  the  part  of  my  father,  and  I  have  lands  by  descent  on  the 
part  of  my  mother,  but  no  lands  by  descent  on  the  part  of  my  father, 
there  the  release  is  void.'  'But,  if  the  release  had  been  in  White- 
Acre  in  Dale,  which  I  have  by  descent  on  the  part  of  my  fa*.her,  and 
I  had  it  not  by  descent  on  the  part  of  my  father,  but  otherwise,  yet 
the  release  is  good ;'  '  for,  the  thing  was  certainly  expressed  by  the  finl 
wordSf  in  which  case,  the  addition  of  another  certaiiiiy  is  not  necessary, 
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hU  $uperflau8.^  Now,  in  the  question  before  U8,  in  the  latter  part  of 
the  devise  there  is  no  special  description  or  name  of  the  lands  devised, , 
so  as  to  make  the  addition  of  something  to  ascertain  the  lands  not 
necessary,  bat  snperiluoas :  and,  if  they  may  have  that  effect,  they 
ought  not  to  be  rejected.  And,  even  in  cases  where  you  give  a  thing 
a  proper  name,  Lord  Bacon  says,  in  his  13th  maxim,  that  '  the  falsity 
of  addition  or  demonstration  doth  not  hurt;  yet,  nevertheless,  if  it 
stand  doubtful  upon  the  words  whether  they  import  a  false  reference 
and  demonstration,  or  whether  they  be  words  of  restraint  that  limit 
the  generality  of  the  former  name,  the  law  will  not  intend  error  or 
falsehood.'  As  to  the  argument  founded  on  the  circumstance  of  the 
lands  in  question  being  in  parts  of  Hampshire  lying  within  the 
general  boundary  of  Dorset,  the  answer  given  by  the  counsel  for  the 
plaintiff,  we  think,  is  a  good  one,  namely,  that,  where  lands  arc 
spoken  of  as  lying  in  a  county,  it  is  meant  that  they  are  a  part  of  that 
♦county."  Doe  d.  Ashforth  v.  Bower,  8  B.  &  Ad.  458  (E.  0.  ritn^^ 
L.  R.  vol.  28),  is  also  strongly  in  point.  There  the  devise  was  '- 
of  ''all  my  messuages  at,  in,  or  near  a  street  called  Snig  Hill,  in 
Sheffield,  which  I  lately  purchased  of  the  Duke  of  Norfolk's  trustees.'' 
The  testator  bad  four  houses  in  Sheffield,  about  twenty  yards  from 
Snig  Hill,  and  two  houses  about  four  hundred  yards  from  it,  in  a 
place  called  Gibraltar  Street,  also  in  the  town  of  Sheffield.  He  pur- 
chased all  the  houses  by  one  conveyance,  and  redeemed  the  land-tax 
upon  all  by  one  contract :  and  there  were  other  circumstances  makin<^ 
it  probable  that  they  were  considered  as  one  in  the  devise.  He  had 
no  other  houses  in  Sheffield.  It  was  held  that  the  terms  "  at,  in,  or 
near  Snig  Bill,"  did  not  apply  to  the  houses  in  Gibraltar  Street ;  and 
that,  there  being  four  houses  which  answered  all  the  terms  of  the 
devise,  it  must  be  understood  as  meant  to  pass  these,  and  not  the  two 
to  which  only  part  of  the  description  applied.  It  was  argued,  that, 
if  the  words  had  been  only  '^  which  I  lately  purchased  of  the  Duke  of 
Norfolk's  trustees,"  there  could  have  been  no  doubt;  and  that  *'at,  in, 
or  near  Snig  Hill,"  could  not  control  it.  Littledale,  J.,  there  says : 
"The  first  part  of  the  description,  'my  messuages  situate  at,  in,  or 
near  Snig  Hill,'  applies  lo  the  four  houses,  and  not  to  those  now 
claimed.  The  further  words,  *  which  I  purchased  of  the  Duke  of 
Norfolk,  or  his  trustees,'  are  merely  additional  description,  and  do 
not  extend  the  effect  of  what  precedes.  Houses  at  or  near  Snig  Hill 
would  have  passed  by  the  former  part  of  the  clause,  although  some 
of  them  had  not  been  bought  of  the  Duke  or  his  trustees,  according 
to  the  rule,  that,  where  there  is  sufficient  certainty  in  a  description, 
a  false  reference  added  shall  not  destroy  its  effect."  And  Parke,  J., 
says:  ^'One  rule  of  construction  is,  that  an  heir  at  law  shall  not 
be  disinherited  except  by  express  words.  And  another,  as  stated  by 
*Lord  Bacon,  is,  that,  if  there  be  some  land  wherein  all  the  ritn^g 
demonstrations  in  a  grant  are  true,  and  some  wherein  part  are  '- 
true  and  part  false,  the  words  of  such  grant  shall  be  intended  words 
of  true  limitation  to  pass  only  those  lands  wherein  all  the  circum- 
stances are  true.  Here,  all  the  circumstances  are  true  of  the  four 
houses,  but  not  so  of  the  two.  These  last  are  not  'at,  in,  or  near 
Snig  Hill,'  and  they  are  in  a  place  bearing  a  different  name.  And, 
if  the  testator  had  intended  by  the  devise  in  question  to  pass  all  these 
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houses,  why  should  he  not  have  described  them  as  all  his  houses  io 
Sheffield  (for,  he  had  no  others)?  or  all  the  houses  which  he  bought 
of  the  Duke^s  trustees?"  What  Littledale,  J.,  sajs  has  relation  to 
cases  where  the  reference  to  the  locality  or  occupation  precedes  the 
name.  To  the  same  effect  is  the  passage  in  1  Jarman  on  Wills 
748, — "  Though  a  devise  of '  my  farm  called  A.,  in  the  occupation  of 
B/  is  not  limited  to  that  part  of  the  farm  which  is  in  the  occupation  of 
B.,  yet  perhaps  it  does  not  follow  that  the  same  construction  would 
be  given  to  a  devise  of  'all  my  farm  in  the  occupation  of  B.,  called 
A/  In  this  case  the  reference  to  the  occupancy  forms  the  primary 
substantive  part  of  the  description,  and  the  name  is  merely  an  addi- 
tion. Thus,  in  the  early  case  of  Woodden  v.  Osbourn,  Cro.  Elia. 
674;  where  A.,  having  lands  called  Hayes  Lands,  which  extended 
into  two  vills,  Cokefield  and  Cranfield,  devised  all  his  lands  in  Coke- 
field  called  Hayes  Lands,  to  J.  S.,  it  seems  to  have  been  held  that  the 
part  which  was  in  Cranfield  did  not  pass.  Unless  a  reference  to 
locality  be  more  restrictive  than  a  reference  to  occupation,  this  case 
seems  to  warrant  the  distinction  suggested.  It  is  to  be  observed, 
however,  that  Popham,  C.  J.,  and  Gawdy  and  Yelverton,  JJ.,  went  on 
to  say,  that,  if  the  words  had  been  ^all  his  lands  called  Hayes  Lands, 
^,-^QI   in  the  parish  of  Cokefield  *  (thus  reversing  the  order),  ^nothing 

-'  had  passed  but  the  land  in  Cokefield.  (a)  And,  on  the  other 
hand,  a  distinction  for  this  purpose  between  a  reference  to  locality  and 
a  reference  to  occupation,  is  discountenanced  by  the  case  of  Doe  d. 
Beach  v.  The  Earl  of  Jersey,  1  B.  &  Aid.  550,  8  B.  &  C.  870."  There 
is  a  plain  and  manifest  distinction  between  the  language  of  the  devise 
here  and  that  in  Doe  d.  Beach  v.  The  Earl  of  Jersey.  In  Morrell  v. 
Fisher,  4  Exch.  691, — which  is  always  considered  as  a  leading  case, 
— the  testator  bequeathed  his  freehold  farm  in  Headington,  called  the 
Wick  Farm,  to  certain  persons  in  moieties.  Two  parcels  of  land 
which  had  formerly  belonged  to  that  farm  had  been  conveyed  by  the 
then  owner  to  the  president  and  scholars  of  Magdalen  College,  who 
demised  thb  same  to  the  testator  by  way  of  renewed  lease.  The  tes- 
tator further  devised  ^'all  my  leasehold  farm-house,  homestead,  lands, 
and  tenements  at  Headington,  containing  about  170  acres,  held  under 
Magdalen  College,  Oxford,  and  now  in  the  occupation  of  B.  as  tenant 
to  me."  B.  occupied  a  farm  at  Headington  which  was  leased  to  the 
testator  by  Magdalen  College,  but  he  had  never  occupied  the  above 
two  parcels  of  land.  It  was  held  that  the  description  of  the  lands 
being  in  the  possession  of  B.  could  not  be  rejected  as  a  false  demon- 
stration, and  consequently  that  the  two  parcels  of  land  did  not  pass 
under  the  latter  devise.  In  stating  the  reasons  upon  which  the  cer- 
tificate was  founded,  Alderson,  B.,  said  :  "  We  are  of  opinion  that  no 
farm-house  or  land  passed,  except  that  in  which  all  the  three  circum- 
*7511  ^^^'^^^^  concurred;  that  *is  to  say,  being  lands  in  Headington, 

^  they  must  be  leasehold  of  the  college,  and  they  must  be  in  the 
possession  of  Burrows.  These  lands  are  not  within  the  latter  of  these 
three  descriptions,  and  therefore  they  do  not  pass  by  the  devise." 

(a)  In  Stttkeley  v.  Batter,  Hob.  171,  it  is  said, — "  It  is  vain  to  imagine  one  part  before 
another ;  for,  though  words  ean  neither  be  written  nor  spoken  at  once,  yet  the  mind  of  the  anthor 
oompreheods  them  at  onee,  which  gires  vltam  et  modum,  to  the  sentene*."  See  also  Doe  d. 
Smith  V.  Qalloway,  6  B.  A  Ad.  43,  60  (B.  0.  L.  B.  Tol.  27). 
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As  to  Doylejr  Wood  (coDsisting  of  600  or  700  acres  of  wood  land),  it 
is  ten  miles  distant,  and  no  part  of  what  could  in  any  sense  be  called 
the  Tedworth  estate.  There  is  no  ambigaity  in  the  earlier  words  of 
the  will :  and  speculation  cannot  be  permitted  to  prevail  against  the 
express  description  of  the  property  intended  to  pass. 

Cur  adv.  vuU. 
Erlb,  C.  J.,  now  delivered  the  judgment  of  the  court :  (a)— 
In  this  ejectment  the  plaintiff  claimed  lands  in  the  county  of  Wilts, 
as  heir  to  Mrs.  Assheton  Smith ;  and  he  was  entitled  to  succeed, 
Dniess  they  passed  to  the  defendant  under  the  following  devise : — "  I 
give  my  mansion-honse  at  Tedworth,  in  the  county  of  Hants,  and  all 
my  manors,  farms,  lands,  tenements,  and  hereditaments  in  the  county 
of  Hants,  devised  to  me  by  my  late  husband,  subject  to  annuities 
charged  thereon  by  his  will,  and  subject  to  a  further  annuity  charged 
thereon  by  me,  and  all  other  hereditaments  in  the  said  county  of 
Hants  to  which  I  am  or  shall  be  entitled  at  my  death;  all  which  here- 
ditaments in  the  county  of  Hants  are  hereafter  described  or  referred 
to  as  'my  Tedworth  estate.' " 

The  construction  of  the  will  is  for  the  court ;  and  the  application 
of  the  words  of  the  will  to  the  person  or  thing  described  is  part  of 
the  operative  construction.  For  the  purpose  of  such  construe-  r#<^go 
tiou,  the  court  must  *be  informed  of  the  circumstances  sur-  ^ 
rounding  the  testatrix  when  she  was  making  her  will, — such  as  her 
family  status,  and  the  nature  of  her  property.  These  facts  extrinsic 
to  the  will  must  be  ascertained  for  the  court  in  the  usual  manner, 
either  by  admission  of  the  parties,  or  by  a  jury.  When  they  have 
been  ascertained,  the  operation  of  construction  is  to  be  performed  by 
the  court.  The  purpose  of  construction  is,  to  effectuate  the  intention 
of  the  testator  expressed  in  the  words  of  the  will.  Questions  of  con- 
struction are  raised  in  relation  either  to  the  person  or  the  property 
or  the  estate  intended.  Here,  the  question  relates  solely  to  property, 
viz.  what  property  was  the  subject  of  the  devise  above  mentioned. 
The  application  of  the  words  of  the  will  to  the  property  proved  to 
exist,  is  made  by  inquiring  whether  all  the  facts  of  the  description 
can  be  truly  predicated  if  any  of  the  testator's  propertv  in  respect  of 
which  either  all  or  some  or  none  of  the  &cts  of  aescription '  are 
true. 

As  to  the  case  where  there  is  property  in  respect  of  which  all  the 
facts  of  the  description  are  found  to  be  true,  so  that  the  property 
exactly  fits  the  description,  the  whole  of  that  property,  and  nothing 
more,  passes.  As  to  the  case  where  there  is  property  in  respect  of 
which  none  of  the  &cts  of  description  are  true,  no  property  passes. 
Where  the  inquiry  results  in  the  third  alternative,  viz.  where  there 
is  property  in  respect  of  which  some  of  the  facts  of  description  are 
true  and  some  not,  there  the  court  must  inquire  whether  the  part  of 
the  description  which  applies  to  the  property  is  a  complete  definition 
of  a  subject  of  devise,  so  that  the  misdescribing  part  may  be  justly 
regarded  as  a  mistake,  and  rejected  as  a  fitlse  demonstration,  in  order 
to  prevent  a  total  failure  of  the  devise. 
If  this  latter  inquiry  results  in  an  affirmative  answer,  the  property 

(a)  The  Jadgei  preient  at  the  argument  were,  Brie,  C.  J.,  WlUianu,  J.,  Willei,  J.,  and 
Keating,  J. 
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*75S1  ^^'^^  ^^  ^^  found  to  be  completely  ^defined  passes,  notwith- 
-'  standing  a  partial  failure  of  the  applicability  of  the  whole  of 
the  description.  It  is  in  the  case  of  this  third  alternative  that  the 
doctrine  relating  to  the  rejection  of  false  demonstration  is  brought 
into  use :  but  it  never  can  be  properly  applied  where  there  is  a  pro- 
perty which  every  part  of  the  description  fits,  and  on  which  every 
word  thereof  has  full  effect. 

We  find  the  current  of  decisions  to  be  in  conformity  with  these 
principles.  We  refer  generally  to  those  cited  by  the  counsel  for  the 
plaintifi!^  which  appeared  to  us  to  support  their  argument  We  men- 
tion those  that  follow  with  more  detail,  to  exemplify  the  strictness 
with  which  the  courts,  in  construing  and  applying  the  description  of 
the  subject  of  devise,  have  confined  their  consideration  solely  to  the 
intention  to  be  collected  from  the  words  of  the  will,  and  have  uni- 
formly rejected  the  consideration  of  any  intention  at  variance  there- 
with, which  may  be  supposed  to  be  inferred  from  the  extrinsic  facts. 

We  do  this  with  the  most  sincere  deference  to  the  judgment  of 
Wood,  y.  C,  in  this  case,  in  which  greater  effect  appears  to  us  to  be 
given  to  the  extrinsic  facts  than  we  have  felt  authorized  to  allow  to 
them. 

As  to  the  first  alternative,  where  property  is  found  which  exactly 
fits  the  description  in  the  will,  authorities  are  not  wanted  to  prove 
that  such  property  would  pass :  but  we  refer  to  Doe  d.  Templeraan  v. 
Martin,  4  B.  &  Ad.  771  (E.  C.  L.  B.  vol.  24),  for  the  purpose  of  show- 
ing  that  words  of  description  pass  all  that  is  within  their  meaning, 
though  those  words  would  have  some  operation  if  the  devise  was 
limited  to  a  smaller  property,  and  the  intention  that  such  smaller 
property  only  should  pass  might  well  be  inferred  from  extrinsic  evi- 
dence. The  description  was,  "my  messuage  the  Ash  cottage,  gar- 
dens, and  lands,  at  Shatterwell,  rented  by  S.  and  others."  There  was 
*754'l  ^  P^'^^i^ul^^  property  ^which  the  description  exactly  fitted,  so 
-'  that  each  word  operated ;  and  there  was  also  a  larger  iarm  in 
Shatterwell,  rented  by  another  person.  The  court  rejected  evidence 
of  intention  from  circumstances,  and  decided  that  the  words  of 
description  should  have  full  operation  to  pass  all  that  was  within  their 
meaning;  and  the  farm  so  rented  passed  as  land  in  Shatterwell, 
rented  by  others. 

But,  under  the  first  alternative,  viz.  where  property  is  found  which 
exactly  fits  the  description  in  the  will,  some  examples  may  be  usefully 
added,  in  order  to  show  that  nothing  more  passes  than  the  property 
which  so  fits  the  description ;  this  being  the  principle  which  has  a 
close  relevancy  on  the  present  occasion.  Where  the  fact  of  descrip- 
tion is  local  situation,  the  property  so  locally  situated  passes,  and  no 
more.  Thus,  a  devise  of  ^'  my  estate  of  Ashton,'* — which  was  held  (as 
some  have  thought,  without  just  cause)  to  be  tantamount  to  a  devise 
of  *'  my  estate  <U  Ashton  ;'^  see  Lord  St.  Leonards  on  the  Law  of 
Property  in  the  House  of  Lords,  pp.  202-206, — was  construed  to  be  a 
devise  of  property  locally  situate  in  Ashton  parish ;  and  evidence 
was  admissible  to  show  that  the  Ashton  estate  extending  into  several 
parishes  was  intended  to  be  the  subject  of  this  devise,  and  nothing  passed 
except  property  in  that  parish :  Doe  d.  Oxenden  v,  Chichester,  4  Dovr 
65.     Where  the  facts  were,  the  mode  of  acquisition  as  to  one  part, 
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and  the  local  situation  as  to  another  part,  the  court  limited  the  devise 
by  the  facts  of  description,  and  rejected  all  arguments  from  the 
extrinsic  facts.  The  description  was,  in  effect,  ''  lands  in  Hampreston 
purchased  from  Lord  Arundel,"  and  "lands  near  Wadden,  in  the 
county  of  Dorset."  There  was  property  in  Hampreston  not  purchased 
from  Lord  Arundel,  lying  in  parts  of  Hants  surrounded  by  Dorset ; 
and  this  property  had  been  laid  to  and  was  occupied  with  lands  and 
farmis  in  Dorset :  held,  ^nevertheless,  that  the  lands  in  Hampres-  r^fTR^ 
ton,  in  Hants,  not  purchased  from  Lord  Arundel,  did  not  pass :  ^ 
Doe  d.  Harris  v,  Oreathed,  8  East  91.  The  same  principle  governed 
the  decision  in  the  following  cases, — Doe  d.  Browne  v.  Greening,  S  M. 
&  Selw.  171,  Doe  d.  Tyrell  v.  Lyford,  4  M.  &  Selw.  550,  Evans  v. 
Angel,  26  Beavan  202,  Doe  d.  Renew  v.  Ashley,  10  Q.  B.  668  (E.  0. 
L.  B.  vol.  59).  And  the  principle  was  clearly  explained  and  applied 
in  Morrell  v.  Fisher,  4  Exch.  591,  where  the  court  says:  "There  are 
two  rules,  '  Falsa  demonstratio  non  nocet,'  and  *  Non  accipi  debent 
verba  in  demonstrationem  falsam  ques  competunt  in  limitationem 
veram.'  The  first  rule  means,  that,  if  there  be  an  adequate  and  con- 
venient description  with  convenient  certainty  of  what  was  meant  to 
pass,  a  subsequent  erroneous  addition  will  not  vitiate  it.  The  charac- 
teristic of  cases  within  the  rule,  is,  that  the  description,  so  far  as  it  is 
false,  applies  to  no  subject  at  all,  and,  so  far  as  it  is  true,  applies  to 
one  only.  The  other  rule  means,  that,  if  it  stand  doubtful  upon  the 
words  whether  they  import  a  false  reference  or  demonstration,  or 
whether  they  be  words  of  restraint  that  limit  the  generality  of  the 
former  words,  the  law  will  never  intend  error  or  falsehood.  If,  there- 
fore, there  is  some  land  wherein  all  the  demonstrations  are  true,  and 
some  wherein  part  are  true  and  part  false,  they  shall  be  intended 
words  of  true  limitation,  to  pass  only  those  lands  wherein  the  circum- 
stances are  true." 

As  to  cases  falling  within  the  third  alternative  above  mentioned, 
viz.  where  there  is  property  in  re8i>ect  of  which  some  of  the  facts  of 
description  are  true  and  some  not,  it  is  superfluous  to  add  them, 
because  the  present  case  does  not  in  our  judgment  fall  within  the 
class :  but,  for  the  purpose  of  exemplifying  the  principle,  we  refer  to 
two  cases, — Goodtitled.  Radford  v.  Southern,  1  M.  &  Selw.  299,  where 
a  devise  of  Trogue's  *Farm,  now  in  the  occupation  of  D.,  was  r«7r/» 
held  to  pass  two  closes,  parcel  of  Trogue's  Farm,  although  not  '- 
in  the  occupation  of  D.,  because  Trogue's  Farm  was  the  name  of  a 
specific  property,  including  the  two  closes  in  question, — ^and  Doe  d. 
Beach  v.  Lord  Jersey,  1  B.  &  Aid.  550,  where  a  devise  of  the  Britton 
Ferry  estate  and  all  the  manors  and  hereditaments  thereunto  belong- 
ing, with  the  additional  fact  of  description  in  a  subsequent  part  of  the 
will,  that  it  was  situate  in  the  county  of  Glamorgan,  was  held  to  pass 
the  whole  of  Britton  Ferry  estate  situate  both  in  Glamorgan  and 
Brecon,  and  not  to  be  limited  to  Glamorgan  by  the  additional  descrip- 
tion, that  being  construed  to  be  a  false  demonstration  added  to  a 
description  already  clearly  defined. 

We  have  cited  cases  exemplifying  the  general  principles  governing 
this  decision.  We  do  not  discuss  at  length  the  cases  of  Newburgh  v. 
Newburgh,  5  Madd.  864,  or  Hart  v.  Tulk,  2  De  Gex,  M'N.  k  G.  800, 
on  which  stress  has  been  laid  in  some  of  the  stages  of  this  litigation, 


766  WEBBER  v.  STANLEY.    T.  T.  1864. 

because  the  decision  in  each  turns  on  provisions  peculiar  to  the  wills 
there  in  question,  to  which  provisions  there  is  nothing  analogous  io 
the  will  of  this  testatrix.  In  each  of  those  cases  the  court  found  in 
the  will  the  intention  expressed  which  was  enforced  by  the  decision. 
Here,  we  can  find  in  the  words  of  the  will,  construed  and  applied 
according  to  the  circumstances  of  the  testatrix,  no  intention  expressed 
of  giving  property  situate  out  of  the  county  of  Hants. 

These  being  the  principles  of  law,  we  come  to  the  facts  ascertained 
at  the  trial,  viz.  that  there  was  and  long  had  been  one  property  called 
and  known  as  the  Tedworth  Estate,  partly  in  Hants  and  partly  in 
Wilts,  enjoyed  all  together  as  one  property,  without  any  boundary  or 
division  line  marked  by  any  natural  or  artificial  division,  such  as 
stream,  ditch,  or  the  like ;  and  that  the  house  was  largely  dispropor- 
*7571  ^^^'^^^  ^  ^^^  ^Hants  part  of  the  property,  increased  by  the 
-'  legacy  of  40,0002.  Upon  these  facts,  the  verdict  was  entered 
below  for  the  defendant,  subject  to  a  rule  for  entering  it  for  the  plain- 
tifiT,  the  heir  at  law,  if  this  court  should  be  of  opinion,  that,  under  the 
devise  above  mentioned,  the  property  in  Wilts  did  not  pass  to  the 
defendant,  the  devisee.  That  rule  is  now  to  be  disposed  of:  and  our 
judgment  is,  that  it  should  be  made  absolute. 

We  think  that  the  description  limiting  the  lands  devised  to  the 
county  of  Hants  must  operate  as  a  true  limitation,  and  cannot  be  re- 
jected as  a  false  demonstration,  and  that  lands  in  Wilts  are  excluded 
from  the  devise,  the  words  of  the  gift  confining  it  to  such  lands  as 
are  locally  situate  in  the  county  of  Hants.  The  words  are  clear,  and 
are  capable  of  full  effect,  and  are  not  repugnant  to  any  part  of  the 
will.  The  description  of  ''all  the  hereditaments  in  the  county  of 
Hants  that  passed  by  the  will  of  my  late  husband,  subject  to  certain 
annuities,"  exactly  fits  Lower  Tedworth,  and  nothing  more:  and  we 
must  make  the  construction  that  Lower  Tedworth  and  nothing  more 
passes  thereby.  The  description  of  ''all  other  hereditaments  in  the 
county  of  Hants  over  which  I  have  a  disposing  power,"  exactly  fits 
Doyley  Wood  and  any  after-acquired  property  in  Hants,  if  such  there 
bad  been :  but  there  was  none ;  Doyley  Wood,  therefore,  passes,  and 
nothing  more.  The  testatrix  having  thus  given,  according  to  oar 
construction,  Lower  Tedworth  and  Doyley  Wood,  and  any  other  pro- 
perty in  Hants,  if  such  should  be  found,  introduces  the  phrase  '*  my 
Tedworth  estate,"  and  defines  the  meaning  thereof  to  be  "  those  here- 
ditaments in  the  county  of  Hants  which  she  had  thus  devised,"  that  is, 
Lower  Tedworth  and  Doyley  Wood.  Throughout  the  will,  the  words 
persistently  express  an  intention  to  limit  the  devise  to  the  county  of 
*7581  ^^^^*  ^^^  phrase  "my  Tedworth  estate,"  if  no  ^definition 
-'  had  been  added,  would  have  designated  by  name  the  well- 
known  property  lying  in  Hants  and  Wilts,  to  which  the  verdict  of 
the  jury  relates;  and  the  part  of  the  description,  ^^in  the  county  of 
Hants,"  might  have  been  rejected  as  a  false  demonstration,  according 
to  the  cases  above  mentioned ;  but  the  phrase  "my  Tedworth  estate" 
is  never  used  without  referring  to  the  aefinition  confining  it  to  pro- 
perty in  the  county  of  Hants,  and  thereby  excluding  the  construction 
that  the  larger  property  in  the  two  counties  was  intended  to  pass. 

In  the  part  of  the  will  which  precedes  the  devise  now  in  question, 
"  my  Tedworth  estate"  is  accompanied  with  a  reference  forwards  to 
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the  definition  by  the  words  "  hereinafter  devised."  In  the  part  of  the 
will  which  follows  the  devise  here  in  question,  "  my  Tedworth  estate" 
is  always  accompanied  with  a  reference  back  to  the  definition  by  the 
words  "my  said  Tedworth  estate."  Where  the  devise  is  to  operate 
upon  lands  not  in  Hants,  as  in  the  bequest  of  the  annuity  of  502.  to 
Atwell,  the  name  "  my  said  Tedworth  estate"  is  dropped,  and  the  name 
Qsed  in  her  husband's  will,  which  had  the  effect  of  charging  the  lands 
in  Upper  Tedworth,  in  Wilts,  as  well  as  the  lands  in  Lower  Tedworth, 
in  Hants,  viz.  "  all  my  hereditaments  at  or  near  Tedworth,"  is  adopted  ; 
and  this  change  of  name,  as  far  as  words  alone  are  concerned,  indicates 
that  the  testatrix  was  aware  of  the  effect  of  the  limitation  to  the  county 
of  Hants ;  and,  when  her  intention  was  that  the  limitation  to  that 
ooanty  should  not  apply,  the  name  was  changed. 

By  this  construction,  we  conceive  that  effect  is  given  to  every  word 
oF  the  description  in  the  devise,  and  that  the  property  passes  which 
exactly  fits  that  description,  and  nothing  more. 

We  notice  that  "manors,"  in  the  plural,  are  given;  ♦and  r^^KQ 
there  was  evidence  of  only  one  real  manor  in  the  county  of  '- 
Hants:  but  the  gift  of  "all  my  manors,  lands,  tenements,  and  heredita- 
ments, in  the  county  of  Hants,"  is  a  gift  of  all  property  coming  with- 
in those  general  terms,  if  such  there  should  be;  and  is  not  analogous 
to  a  gift  of  specific  property  by  an  appropriate  name:  and  we  think 
that  the  argument  derived  from  the  mention  of  "  manors,"  in  the  plural 
number,  is  not  sufficient  to  countervail  the  arguments  on  which  the 
plaintiff  relies.  ^ 

For  the  defendant,  it  has  been  argued  that  the  property  in  Wilts 
passed  under  the  devise  to  him.  But  the  argument,  when  closely 
analyzed,  appears  to  us  to  assume  for  its  basis  that  the  probable  inten- 
tion to  give  lands  in  Wilts,  to  be  collected  from  extrinsic  facts,  ought 
to  prevail  over  the  intention  to  limit  the  devise  to  lands  in  Hants, 
expressed  by  the  words  of  the  will;  and  that,  in  order  to  give  effect 
to  the  intention  so  collected  from  the  extrinsic  facts,  the  will  ought  to 
be  construed  as  if  the  words  were  altered,  either  by  rejecting  some,  or 
adding  others. 

If  the  inquiries  were  legitimate,  we  might  find  good  reason  in  the 
extrinsic  facts  for  concluding  that  the  testatrix  intended  to  give  that 
which  the  jury  have  found  to  have  been  long  known  by  the  name  of 
the  Tedworth  estate,  as  that  property  would  have  been  more  suitable 
to  the  mansion,  and  more  consistent  with  a  supposed  plan  of  establish- 
ing a  family  seat,  with  furniture  as  an  heir-loom;  and  in  that  form 
woald  have  been  free,  not  only  from  the  minor  inconvenience  of 
dividing  single  holdings  into  separate  properties  by  the  linb  of  the 
coanty  boundary,  but  also  from  the  great  sacrifice  of  enjoyment  con- 
sequent upon  the  severance  of  such  a  property.  But  it  was  admitted 
that,  in  construing  a  will,  alteration  of  the  words  cannot  be  allowed 
for  the  purpose  of  effecting  an  ^intention  collected  only  from  r^^7^/^ 
the  extrinsic  facts,  and  opposed  to  the  words  as  they  stand.  It  l- 
follows  that  we  cannot  by  construction  read  this  devise  as  if  it  had 
been  of  "  the  Tedworth  estate,"  without  the  definition  limiting  it  to 
the  county  of  Hants,  or  as  if  it  had  been  a  devise  of  "  lands  at  or  neiu 
Tedworth,"  or  of  **  lands  in  Hants  and  Wilts :"  and,  unless  the  will  can 
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be  read  as  if  it  was  so  altered,  the  olaim  of  the  devisee  seems  to  us  to 
fail. 

If  the  defendant  coald  have  shown,  that,  in  applying  the  description 
to  the  property,  one  part  of  the  description  was  repugnant  to  another 
part,  BO  that  it  was  impossible  to  give  effect  to  both  parts,  and  there 
was  a  property  clearly  defined  by  one  part  of  the  description,  effect 
might  be  given  to  that  part,  and  the  other  part,  which  could  not  pos- 
sibly be  applied,  might  be  rejected,  being  a  case  of  false  demonstration, 
as  above  explained.  But,  as  we  have  above  stated,  all  the  words  are 
clear,  and  capable  of  being  applied  in  fall  operation  to  the  property 
found  to  exist;  and  there  is  no  repugnance.  It  follows  that  there  is 
no  false  demonstration ;  and  the  intention  inferred  fVom  the  extrinsic 
facts  cannot  prevail  against  the  intention  expressed  by  the  words  of 
the  will. 

A  further  argument  against  the  construction  which  we  have  adopted 
was  found  in  the  fact  that  the  testatrix  would  thereby  be  made  to  die 
intestate  so  far  as  regards  the  property  in  Wilts :  and  the  fact  is  so : 
but  the  answer  is,  that  we  do  not  find  any  declaration  of  an  intention 
that  the  whole  of  the  property  should  pass  by  the  will,  nor  of  any 
intention  that  the  heir  at  law  should  be  entirely  disinherited.  Indeed, 
as  there  is  a  residuary  clause  relating  to  personal  property,  and  no 
residuary  clause  relating  to  real  property,  the  will  do^  not  afiford  any 
inference  against  an  intention  to  leave  some  property  undisposed  of 
thereby. 

*7611  ^'^b^ro  v^  &1^  some  argument  founded  upon  the  amount 
^  of  payments  which  might  become  charged  on  the  property  in 
Lower  Tedworth,  so  that  only  a  small  income  might  remain  for  the 
occupier.  But  the  inadequacy  of  the  estate  to  the  charges  was  not 
clear,  the  contingencies  of  many  charges  existing  was  distant,  and 
there  was  possibility  that  the  tenant  of  the  particular  estate  might 
have  other  sources  of  income.  The  argument  founded  on  the  rela- 
tion of  the  possible  charges  to  the  value  of  the  land  devised,  was  not 
allowed  to  nave  weight  in  Doed.  Templeman  v.  Martin,  above  cited. 

For  these  reasons,  we  are  of  opinion  that  the  property  here  in  ques- 
tion did  not  pass  under  the  devise.  It  follows  that  the  plaintiff,  as 
heir  at  law,  is  entitled  thereto,  and  therefore  the  rule  for  entering  the 
verdict  for  him  must  be  made  absolute.  Bule  absolute.(a) 

(a)  Notfee  of  appMl  against  this  deeision  was  terred :  but  nlUmatelj  the  parties  abroad  to  a 
eonpromiao,— 41m  heir  at  law  lo  neeif«  26,0001.  and  a  mUto^  of  the  aesne  profits. 
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KINGSFOBD  «.  THE  GREAT  WESTERN  RAILWAY  COM- 
PANY.   June  IS. 

A  nilway  eompuij  maj  hmve  discorery  of  doouments  nnder  the  50th  Motion  of  the  Commoii 
Law  Proeedare  Aet,  1854,  irpon  the  affidavit  of  fA«tr  attorney, — H  being  imponibU  for  them 
Kterally  to  eoiiif»ly  with  the  toraii  of  that  |rr»Tiiion^  aad  it  being  the  intention  of  the  legtelatore 
that  its  benefit  ehonld  be  extended  to  all  snitori. 

Christophenon  e.  Lotinga,  15  C.  B.  N.  S.  809  (E.  C.  L.  R.  toI.  109),  diatingnished. 

This  was  an  action  brought  by  tbe  plaintiff  to  recover  from  the 
defendants  an  alleged  balance  of  certain  iron  remaining  undelivered 
in  the  hands  of  the  defendants  at  Wolverhampton^    The  declaration 
*contained  a  count  for  non-delivery  of  the  iron  according  to  r^fron  * 
promise,  a  count  in  trover,  and  a  count  in  detinue.  *- 

The  iron  in  question  formed  a  portion  of  a  considerable  stock 
belonging  to  the  Old  Park  Iron  Company,  held  for  them  by  the 
defendants.  The  delivery  to  the  plaintiff  had  been  withheld  by  rea- 
son of  the  Old  Park  Iron  Company  claiming  it  to  be  still  theirs,  on 
the  ground  that  tbe  sale  thereof  to  one  Sewell  (from  whom  the  plain- 
tiff bad  purchased  it)  was  vitiated  by  fraud. 

On  the  5th  of  January  last,  an  interpleader  order  was  made  by  Shee, 
J.,  whereby  he  ordered  that  the  defendants  do  give  up  the  250  tons 
of  iron,  upon  payment  of  railway  charges  and  expenses,  to  the  plain- 
tiff, the  iron  having  been  first  weighed  and  separated  by  the  claim- 
ants, upon  the  plaintiff's  paying  10002.  into  court,  or  giving  security 
for  that  amount  to  the  satisfaction  of  the  Master,  and  that  thereupon 
the  defendants  be  discharged  from  this  action ;  and  that  an  issue  be 
tried  between  the  plaintiff  and  the  Old  Park  Iron  Company,  to  try 
the  title  to  the  iron. 

In  pursuance  of  that  order,  the  plaintiff  gave  security  for  100021, 
and  the  defendants  delivered  to  him  250  imperial  tons  of  iron  out  of 
the  stock  belonging  to  the  Old  Park  Iron  Company.  The  plaintiff, 
however,  insisted  that  the  sale  to  Sewell  was  by  ''  long  weight,"  viz. 
the  Staffordshire  weight  of  1201b8.  to  the  cwt. ;  and,  the  claimants 
abandoning  the  interpleader  order,  a  further  order  was  made  by  Shee, 
J.,  on  the  12th  of  April,  *'  that  the  plaintiff  be  at  liberty  to  proceed 
in  this  action  ix^  respect  of  any  quantity  of  iron  which  he  claims  to 
have  delivered  in  addition  to  the  250  imperial  tons  already  delivered 
to  him." 

The  plaintiff  thereupon  delivered  partieulars  in  the  second  action, 
claiming  17  tons,  17  cwt.  16  lbs.  of  iron,  or  their  value. 

*The  plaintiff  afterwards  obtained  an  order  under  the  50th  ry^gs 
section  of  the  Common  Law  Procedure  Act,  1854,  that  the  de-  '- 
fendants'  secretary  answer  on  afiidavit  stating  what  documents  the 
defendants  had  in  their  possession  or  power  relating  to  the  matters. in  ' 
dispute,  &c. 

The  defendants  then  applied  for  a  similar  order,  upon  an  affidavit 
by  their  attorney^  to  the  following  effect, — "  I  believe  the  plaintiff  has 
in  his  custody,  possession,  or  power,  the  contract  under  which  he 
purchased  the  said  iron  of  Sewell,  and  the  contract  under  which 
Sewell  purchased  from  the  Old  Park  Iron  Company.  I  also  believe 
the  plaintiff  wrote  certain  letters  in  relation  to  the  said  purchase,  and 
that  he  has  kept  copies  of  such  letters.    I  believe  that  the  plaintiff 
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bas  certain  letters  relating  to  the  purchase  and  transfer  of  the  said 
iron  from  the  Old  Park  Iron  Company,  «nd  has  certain  books  con- 
taining entries  relating  to  the  same.  I  am  advised  and  believe  that 
the  defendants  are  entitled  to  the  production  and  inspection  of  such 
books,  papers,  and  documents  in  support  of  their  case  at  the  trial,  and 
that  the  defendants  will  derive  material  advantage  and  support  from 
the  production  of  the  same." 

Keating,  J.,  before  whom  the  summons  came  on,  declined  to  make 
an  order,  but  referred  the  matter  to  the  court. 

Montague  Smith,  accordingly,  on  a  former  day  in  this  term,  obtained 
a  rule  calling  upon  the  plaintiff  to  show  cause  why  he  should  not 
answer  on  affidavit,  stating  what  documents  he  had  in  his  possession 
or  power  relating  to  the  matters  in  dispute,  or  what  he  knew  as  to  the 
custody  they  or  any  of  them  were  in,  and  whether  he  objected  (and, 
if  so,  on  what  grounds)  to  the  production  of  such  as  were  in  his  pos- 
*7f)41  ^^^^^^^  or*power;  or  why  the  defendants'  compliance  with 
^  the  order  directing  them  to  make  such  discovery  should  not 
be  suspended.  He  referred  to  Christopherson  v.  Lotinga,  15  C.  B.  N. 
S.  809  (E.  C.  L.  R.  vol.  109),  and  distinguished  it  on  the  ground  that 
there  the  plaintiff  himself  might  have  made  the  afidavit,  though  a 
strict  compliance  with  the  statute  would  occasion  some  inconvenience. 
[Btles,  J. — If  the  corporation  are  plaintifib,  they  must  swear  by  their 
secretary.  Willes,  J. — In  Oxlade  v.  The  North  Eastern  Railway 
Company,  12  C.  B.  N.  S.  850  (E.  C.  L.  R.  vol.  104),  we  allowed  inter- 
rogatories,  under  s.  51,  without  an  afiidavit  of  an  attorney^  the  plain- 
tiff conducting  the  cause  in  person, — on  the  ground  that  it  could  not 
have  been  the  intention  of  the  legislature  that  a  party  suing  in 
person  should  be  deprived  of  the  benefit  of  interrogatories.  By 
parity  of  reasoning,  possibly  a  corporation  or  a  lunatic  may  be  en- 
titled to  discovery  without  a  literal  compliance  with  the  50th  section, 
by  reason  of  its  being  the  obvious  intention  of  the  legislature  that 
all  should  have  the  benefit  of  that  provision.  Ebls,  C.  J. — I  think 
we  should  construe  the  act  as  nearly  as  may  be  according  to  the  inten- 
tion of  the  legislature,  which  confessedly  was  to  give  equal  rights  to 
all  suitors.] 

Sir  George  Honyman  now  showed  cause. — ^The  question  is,  how  is 
a  corporation  to  obtain  discovery  ?  The  50th  section  provides,  that 
'*  upon  an  affidavit  by  either  party  to  the  cause  of  his  belief  that  any 
document  to  the  production  of  which  he  is  entitled  for  the  purpose 
of  discovery  or  otherwise,  is  in  the  possession  or  power  of  the  oppo- 
site party,  it  shall  be  lawful  for  the  court  or  a  judge  to  order  that  the 
party  against  whom  such  application  is  made,  or,  if  such  party  is  a 
body  corporate,  that  some  officer  to  be  named  by  such  body  corporate, 
*76''1  ^^^^^  answer  on  affidavit,"  &c.  The  'legislature  is  therefore 
^  alive  to  the  fact  that  one  of  the  parties  litigant  may  be  a  cor- 
poration. Now,  it  may  well  be  that  some  officer  of  the  oorporation 
knows  what  documents  are  in  its  possession  or  power:  but,  how  can 
the  attorney  of  the  corporatiou  pledge  his  oath  as  to  (A«  belief  of  the 
corporation  ?  In  Christopherson  v.  Lotinga,  15  C.  B.  N.  S.  809  (E. 
C.  L.  R.  vol.  109),  the  court  expressly  held  that  the  application  must 
be  founded  upon  the  affidavit  of  the  party  to  the  iXLUse, — conceiving 
the  words  of  the  section  to  be  too  clear  to  be  got  over.    [Btlxs,  J. — 
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There,  there  was  great  difficulty  in  obtaining  the  affidavit  of  the 
party:  here  it  is  an  absolute  impossibility.]     The  62d  section  con- 
taiDs  a  proviso,  that,  "  where  it  shall  happen,  from  unavoidable  cir- 
cumstances, that  the  plaintiff  or  defendant  cannot  join  in  such  affidavit, 
the  court  or  judge  may,  if  they  or  he  think  fit,  upon  affidavit  of  such 
circumstances  by  which  the  party  is  prevented  from  so  joining  therein, 
allow  and  order  that  the  interrogatories  may  be  delivered  without 
such  affidavit."    There  is  no  such  power  of  dispensation,  however,  in 
s.  50.     Under  s.  51  the  affidavit  of  the  party  is  made  a  condition  pre- 
cedent, except  in  the  case  of  a  corporation,  who  may  swear  by  their 
attorney.    If  the  affidavit  under  s.  50  might  be  made  by  the  attorney, 
there  was  no  necessity  for  this  exception  of  the  case  of  the  corporation 
in  s.,52.     The  case,  therefore,  it  is  submitted,  falls  precisely  within 
that  of  Christopherson  v.  Lotinga.     The  court  will  hold  itself  bound 
by  the  words  of  the  section,  and  cannot  speculate  upon  the  intention 
of  the  legislature  which  is  unexpressed.   Then,  as  to  the  other  branch 
of  the  rule,  which  asks  that  the  defendants  ipay  be  dispensed  from 
compliance  with  the  former  order  until  the  plaintiff  consents  to  do 
something  which  he  is  not  bound  to  do, — the  obvious  answer  to  that 
is,  that  the  court  will  never  do  indirectly  that  which  it  has  no  power 
to  do  *directly.     [WiLLKS,  J. — The  House  of  Lords  did  so  in   r^naa 
The  King  of  Spain's  Case.]    In  Calliand  v.  Vaughan,  1  Bos.   ^ 
k  P.  210,  the  court  refused,  by  putting  off  a  trial,  or  other  indirect 
means,  to  compel  a  party  to  consent  to  a, commission  for  the  examina- 
tion of  witnesses.    So,  in  The  Attorney-General  v.  Bovet,  15  M.  & 
W.  60, — where  it  was  held,  that,  in  an  information  by  the  Attorney- 
General  for  penalties  for  a  breach  of  the  revenue-laws,  the  Court  of 
Exchequer  had  no  jurisdiction,  on  motion  by  the  defendant,  either  at 
common  law  or  by  statute,  to  direct  a  commission  to  issue  for  the 
examination  of  witnesses  abroad, — the  court  refused  to  sta^  the  pro- 
ceedings until  the  Attorney-General  should  consent  to  the  issuing  of 
such  commission. 

Montague  Smith  and  J,  Clark,  in  support  of  the  rule. — This  case  is 
not  governed  by  Christopherson  v.  Lotinga.  There,  it  was  only  a 
question  of  degrees  of  inconvenience:  here,  it  is  impossible  that  the 
defendants  should  comply  strictly  with  the  terms  of  the  section  r  and  it  ia 
perfectly  obvious  from  all  the  provisions  that  it  was  intended  that  all 
suitors  (including  corporations)  should  have  equal  rights  of  discovery 
and  interrogation.  Where  a  term  is  imposed  which  cannot  be  com- 
plied with,  the  court  will  so  construe  an  act  of  parliament  as  to  give 
e£fect  to  its  obvious  intention.  It  is  upon  this  principle  that  Bayley, 
J.,  and  Littledale,  J.,  proceed  in  Gortis  v.  The  Kent  Waterworks  Com- 
pany, 7  B.  4;  C.  314  (E.  C.  L.  R,  vol.  14).  The  48  Eliz.  c.  2,  says 
Bayley,  J., — p.  880, — "gives  the  right  of  appeal  to  any  ^r^on  or  per- 
sons  aggrieved  by  any  rate.  It  is  said,  however,  in  this  case,  that  it 
must  be  collected  from  the  appeal  clause  of  this  act  that  corporations 
were  not  intended  to  be  included,  inasmuch  as  the  person  or  persons 
appealing  against  a  rate  are  required  to  enter  into  a  *recognis-  r«'7i*<T 
ance,  and  that  a  corporation  cannot  do  so.  If  it  were  neces-  '- 
aary  to  decide  that  point,  I  should  pause  before  I  said  that  a  corpora- 
tion is  not  competent  to  enter  into  a  recognisance.  I  am  aware  that 
there  is  a  dictum  (Moore  ttS)  to  show  that  they  cannot  do  so;  but,  as 
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they  may  appoint  an  attorney  for  a  variety  of  purposes,  I  am  not 
satisfied  that  they  may  not  do  so  for  the  purpose  of  entering  into  a 
recognisance.  But,  assuming  that  they  cannot  enter  into  a  recognis- 
ance, yet,  if  they  are  persons  capable  of  being  aggrieved  by  and  ap- 
pealing against  a  rate,  I  should  say  that  that  part  of  the  clause  which 
gives  the  appeal  applies  to  all  persons  capable  of  appealing,  and  that 
the  other  part  of  the  clause,  which  requires  a  recognisance  to  be  en- 
tered into,  applies  only  to  those  persons  who  are  capable  of  entering 
into  a  recognisance,  but  is  inapplicable  to  those  who  are  not.'*  And 
Littledale,  J.,  p.  837,  says:  "Where  an  act  of  parliament  directs  a 
thing  tp  be  done  which  it  is  imp)ossible  for  a  corporation  to  do,  but 
which  other  persons  may  do,  and  another  act  which  a  corporation  as 
well  as  others  can  do,  then  the  corporation  will  be  excused  from  doing 
the  thing  which  it  cannot  do,  and  will  be  compelled  to  do  the  act 
which  it  is  capable  of  doing.''  Oxlade  v.  The  North  Eastern  Railway 
Company,  12  C.  B.  N.  S.  850  (E.  C.  L.  R.  vol.  104),  is  a  distinct 
authority  in  favour  of  this  application.  If  there  is  a  person  who  can 
make  the  affidavit,  the  statute  requires  him  to  make  it:  but,  if  the 
party  to  the  cause  be  in  such  a  position  as  to  be  incaptible  of  making 
an  affidavit,  by  necessary  intendment  it  may  be  dispensed  with.  This 
is  an  equitable  jurisdiction  now  for  the  first  time  given  to  the  court; 
and  the  court  will  so  deal  with  it  as  to  do  equal  justice  to  all  parties. 
^fTQQ-i  Erle,  C.  J. — I  am  of  opinion  that  this  rale  should  '''be  made 
^  absolute.  This  is  an  application  under  the  50th  section  of  the 
Common  Law  Procedure  Act,  1854,  for  a  discovery  on  behalf  of  the 
Great  Western  Railway  Company,  who  are  a  corporation.  The  plain- 
tiff h<\d  obtained  a  similar  order  against  the  company:  and  he  now 
meets  their  application  with  the  technical  objection  that  they  cannot 
comply  with  the  statute,  because  incapable  of  making  an  affidavit 
The  very  obvious  intention  of  the  legislature  was,  in  furtherance  of 
the  interes'.B  of  truth  and  justice,  to  give  all  suitoi's  the  benefit  of 
discovery,  which  before  was  peculiar  to  the  courts  of  equity.  They 
have  said  that  either  party  may  obtain  such  discovery  by  an  applica- 
tion founded  upon  his  affidavit  of  his  belief  that  documents  to  the 
production  of  which  he  is  entitled  are  in  the  possession  or  power  of 
his  adversary.  The  governing  intention  of  the  legislature  is,  that  all 
the  suitors  shall  have  this  benefit.  And  I  am  of  opinion  that  the 
general  intent  of  the  legislature  ought  to  be  carried  into  effeet,  and 
that  the  special  provision  is  sufficiently  complied  with  by  an  affidavit 
made  by  the  corporation  in  the  only  way  in  which  they  can  make  it» 
viz.  by  the  person  who  appears  as  their  attorney  in  the  cause.  In 
Christopherson  v.  Lotinga,  15  C.  B.  N.  S.  809  (E.  C.  L.  R.  vol.  109), 
the  order  was  sought  upon  the  affidavit  of  the  managing  clerk  of  the 
plaintiff's  attorney,  it  being  sworn  that  the  plaintiff  was  in  Spain, 
where  he  resided  and  carried  on  business.  The  court  refused  to 
assent  to  the  application,  and  certainly  in  so  doing  used  very  wide 
words :  but  the  language  of  a  judgment  should  always  be  taken  with 
reference  to  the  matter  to  be  adjudicated  upon.  The  question  was, 
whether,  the  plaintiff  being  in  Spain,  the  affidavit  of  the  managing 
clerk  to  his  attorney  was  a  sufficient  compliance  with  the  requirement 
of  the  section :  and  the  court  held  that  it  was  not.     The  plain  distinc- 
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tion  between  that  case  and  this  has  'already  been  pointed  out,  r^nnQ 
viz.  that  there,  there  was  a  possibility  of  the  affidavit  being  *- 
made  by  the  party  himself,  and  no  power  of  dispensing  with  it; 
whereas,  here,  the  making  of  an  affidavit  by  the  corporation  is  an  im- 
possibility. I  observe  that  my  Brother  Willes  in  that  case  drew  atten- 
tion to  the  fact  that  a  strict  interpretation  of  the  words  of  s.  60  would 
constrain  the  court  to  hold  that,  though  a  corporation  would  be  bound 
•to  make  discoverv,  they  would  be  precluded  from  availing  themselves 
of  the  .provision  for  enforcing  it  I  adopt  as  the  ground  of  my  judg- 
ment the  words  of  my  learned  Brother  in  that  case, — that  "  the  object 
of  the  statute  was  to  assist  all  suits  by  all  suitors,  and  to  give  all 
equal  remedies  and  equal  means  of  acquiring  or  defending  their 
rights.''  Assuming  that  to  be  the  intention  of  the  statute,  and  seeing 
that  it  is  impossible  for  the  defendants  to  comply  strictly  with  its 
terms  by  making  an  affidavit  themselves,  I  think  they  sufficiently 
comply  with  it  by  getting  some  one  to  make  it  for  them,  and  that 
their  attorney  is  the  proper  person  for  that  purpose. 

Williams,  J. — I  am  of  the  same  opinion.  The  legislature  never 
could  have  contemplated  such  injustice  as  that  a  corporation  should 
be  subject  to  discovery  at  the  instance  of  an  individual,  whilst  they 
themselves  should  be  precluded  from  having  the  benefit  of  the  statute. 
I  think  that,  upon  the  fair  construction  of  the  60th  section,  where  one 
party  is  a  corporation,  so  as  to  be  incapable  of  complying  literally 
with  its  words,  they  ought  to  be  permitted  to  do  so  substantially,  by 
making  an  affidavit  through  a  person  who  stands  in  their  place. 

WiLLBS,  J. — I  am  of  the  same  opinion.  All  that  the  court  decided 
in  Christopherson  v.  Lotinga  is  that  *which  has  been  stated  by  i-k^^a 
my  Lord,  viz.  that  distance  and  incpnvenience  are  not  ground  ^ 
for  dispensing  with  the  affidavit  of  the  party  which  is  required  by  the 
60th  section  of  the  Common  Law  Procedure  Act»  1864, — or,  to  speak 
more  correctly,  that  the  legislature  cannot  have  intended  to  make  an 
exception  where  the  making  of  an  affidavit  by  the  party  is  extremely 
inconvenient,  it  being  still  possible.  Where,  however,  from  the 
nature  of  the  case,  the  party  cannot  make  an  affidavit, — an  oath  in 
writing  sworn  by  himself, — as  it  is  intended  that  equal  justice  shall 
be  administered  to  all,  and  a  corporation  propter  impotentiam  cannot 
make  an  affidavit  by  itself,  it  follows  that  it  must  be  allowed  to  make 
it,  where  an  oath  is  required,  by  some  person  who  has  the  means  of 
testifying  to  the  fact  to  be  deposed  to.  Exceptions  appear  to  have 
been  made  in  other  parts  of  the  act  in  respect  of  persons  under 
inability,  among  others  in  respect  of  corporations.  Whether  infants 
are  to  make  affidavit  by  their  next  frienas,  or  lunatics  by  their  com- 
mittee, it  is  not  necessary  to  say.  But  it  is  impossible  that  a  corpora- 
tion can  ever  arrive  at  such  a  state  of  existence  as  to  be  enabled  to 
make  an  affidavit  personally.  A  corporation  is  allowed  to  answer  in 
Chancery  bv  its  officer.(a)  In  the  case  of  The  King  of  Spain  i;.  Hul- 
lett,  1  Clark  &  Fin.  838,  many  authorities  are  collected  in  the  argu- 
ment, and  many  reasons  suggested  for  dispensing  with  the  personal 
oath  of  the  plaintiff  in  his  answer  to  a  cross-bill  filed  against  him  by 
the  defendants  to  the  original  bill.    It  was  contended,  amongst  other 

(a)  Under  their  oorporale  leel,  aeeordins  to  their  ntual  mode  of  aflxins  it ;  tee  1  Smith'i 
Ch.  JPr.  477.  .  . 
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thiDgs,  that  it  was  against  his  dignity  as  a  sovereign  prince  to  reqnirp 
him  to  pledge  his  oath.  But  the  House  of  Lords  held,  that,  as  the 
King  could  in  fact  make  oath,  there  was  no  reason  why  the  practice 
^7711  ^^  ^^^  court  '^'should  be  departed  from.  The  true  distinction  is, 
-'  between  a  corporation  sole,  who  can  swear,  and  a  corporation 
aggregate,  who  cannot. 

Btles,  J. — I  am  of  the  same  opinion.  Without  some  invincible 
necessity,  we  should  not  yield  to  a  construction  which  would  leave 
corporations  liable  to  be  called  upon  to  make  discovery  without 
enabling  them  to  avail  themselves  of  it  in  their  favour.  It  seems  to 
me  that  the  question  presents  no  real  difficulty.  The  60th  section 
commences, — "  Upon  the  application  of  either  party  to  any  cause." 
What  can  that  mean  but  that  either  party  shall  have  the  benefit  of 
the  enactment?  And  in  this  very  section,  the  answer,  if  the  party  is 
a  body  corporate,  is  to  be  by  "  some  officer  to  be  named  of  such  body 
corporate."(a)  Under  s.  52,  the  affidavit  is  to  be  made  by  the  party 
and  his  attorney  or  agent.  It  is  not  necessary  to  say  he)*e  by  whom 
the  affidavit  should  be  made ;  it  is  enough  to  say  that  the  affidavit  of 
the  company's  attorney  is  sufficient.  I  think  we  should  be  coming  to 
a  very  absurd  conclusion,  if  we  interpreted  this  section  in  any  other 
way.  Bule  absolute. 

(a)  Here  the  order  was  npon  the  eompuiy's  secretaxy. 
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1.  Where  a  ship  is  bj  perils  of  the  sea  so  mooh  damaged  as  to  be  iaeapable  of  repair  so  as  to 
prosecute  the  adventure,  except  at  an  expense  exceeding  her  ralue  together  with  the  freight  when 
repaired,  the  master  is  justified  in  abandoning  the  voyage^  and  is  not  bound  at  agent  of  his 
owner  to  send  the  goods  on  in  another  bottom. 

2.  In  an  action  upon  a  policy  on  goods  from  Cadis  to  Monte  Video  and  Buenos  Ayres,  and 
also  <<on  eash  on  aoconnt  of  freight,  316^,"  the  declaration  alleged  -the  shipment  of  the 
goods  and  the  prepayment  of  the  216^  on  account  of  freight,  and  then  proceeded  to  arer  thai, 
whilst  prosecuting  the  voyage,  the  vessel  encountered  a  storm,  and  sustained  so  much  damage 
that  she  became  and  was  disabled  from  proceeding  without  being  repaired,  and  eould  not  be 
repaired  so  as  to  proceed  on  the  voyage  without  incurring  an  expense  greater  tkam  ker  wedne 
foottld  have  been  when  repaired,  together  with  the  freight  nhieh  the  fooutd  have  earned  an  the  eaid 
wy**g^;  that,  the  ship  being  so  disabled  f^om  continuing  the  royage  with  the  goods  on  board, 
the  master  was  obliged  to  and  did  abandon  the  voyage  and  the  earning  of  the  residue  of  the 
freight ;  that  the  freighter  procured  two  other  vessels  to  carry  the  goods  on,  at  a  rate  of  freight 
exceeding  the  freight  originally  pay&ble  under  the  charter-party;  and  that  the  2161.  lo  paid  in 
cash  on  account  of  freight  as  aforesaid,  by  reason  of  the  premises,  became  and  waf  wholly  lest 
to  the  plaintiff.  The  declaration  then  went  on  to  aver  that  one  of  the  substituted  vessels  sus- 
tained so  much  damage  that  she  was  obliged  to  put  back  to  Qibraltar,  and  there  unload,  and 
the  goods  were  sent  on  to  Monte  Video  by  the  other;  and  that,  by  reason  of  the  premises,  the 
plaintiff  sustained  a  total  loss  of  the  216^  so  paid  in  eash  on  account  of  freight  as  aforesaid, 
and  was  put  to  charges  in  transhipping  the  goods,  fto. : — Held,  that  the  declaration  disclosed  a 
sufficient  justification  for  the  master's  abandoning  the  voyage,  and  eonseqnenUy  that  the  plain- 
tiff was  entitled  to  recover  as  for  a  total  loss  of  the  prepaid  fireighi. 

3.  Plea,  that  the  substituted  vessel  into  which  the  goods  were  first  transhipped,  sft  the  time 
the  goods  were  first  at  risk  on  board  of  her  was  not  seaworthy  : — Held,  a  bad  plea. 

The  declaration  stated,  that  the  plaintiff,  theretofore,  to  wit,  on  the 
18th  of  August,  1860,  according  to  the  usage  and  custom  of  mer- 
chants, caused  to  be  made  a  policy  of  insurance  to  the  plaintiff,  being 
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therein  described  by  the  name  of  B.  de  Cuadra,  to  the  tenor  following, 
that  is  to  say,  &c., — setting  out  a  policy  on  goods  on  board  the  ship 
Richmond  at  and  from  Caaiz  to  Monte  Video  and  [or]  Buenos  Ayres, 
both  or  either,  on  goods  and  merchandises,  &c^  valued  at  966Z., — 
"on  273  lasts  salt  valued  at  3002.,  on  95   butts  West  India  rum 
valued  at  450?.,  (m  cash  on  dccount  of  freight  216Z. ;"  with  the  follow- 
ing memorandum : — "  N.  J.     Corn,  fish,  salt,  fruit,  flour,  and  seed 
are  warranted   free  from*  average,  unless   general   or   the  ship   be 
stranded ;  sugar,  tobacco,  hemp,  flax,  hides,  and  skins,  are  warranted 
free  from  average  upder  52.  per  cent.,  and  all  other  goods,  also  the 
ship  and  freight,  are  warranted  free   from   average   under  SL  per 
cent.,  unless  general  or  the  ship  be  stranded:  warranted  free  from 
^capture  and  seizure,  and  the  consequences  of  any  attempts  r«77Q 
thereat:"    Averment,  that  thereupon,  in  consideration   that  '- 
the  plaintiff,  at  the  request  of  the  defendant,  then  paid  to  him  the 
sum  of  SL  as  a  premium  or  reward  for  the  insurance  of  1002.  of  and 
upon  the  premises  in  the  said  policy  mentioned,  and  then  promised 
the  defendant  to  perform  all  things  in  the  said  policy  contained  on 
the  part  of  the  insured  to  be  performed,  the  defendant  then  promised 
the  plaintiff  that  he  the  defendant  would  become  and  be  an  insurer  to 
the  plaintiff  of  the  said  sum  of  1002.  upon  the  premises  in  the  said 
policy  mentioned,  and  would  perform  all  things  in  the  said  ]x>licy  on 
his  part  as  such  insurer  to  be  performed ;  and  the  defendant  then  be- 
came and  was  an  insurer  to  the  plaintiff,  and  then  duly  subscribed  the 
said  policy  as  such  insurer  of  the  said  sum  of  lOOZ.  upon  the  premises 
in  the  said  policy  in  that  behalf  mentioned :  That  the  said  goods  in 
the  said  policy  mentioned,  and  on  and  in  respect  of  which  goods  the 
said  insurance  was  made,  were  shipped  and  loaded  in  and  on  board 
the  said  ship  in  the  said  policy  mentioned,  at  Cadiz  aforesaid,  to  be 
carried  and  conveyed  on  freight  therein  and  thereby  on  the  said 
voyage,  the  said  freight  being  payable  by  one  M.  F.  Paul,  and  the 
said  M.  F.  Paul  paid  the  said  2162.  in  cash  on  account  of  the  said 
freight,  and  the  said  M.  F.  Paul  was  then  and  continually  afterwards 
until  and  at  the  time  of  the  losses  thereinafter  mentioned  interested 
in  the  said  goods  and  in  the  said  payment  and  subject-matters  of  the 
said  insurance  to  the  value  and  amount  in  the  said  policy  id  that  be- 
half mentioned,  and  the  said  insurance  was  made  for  the  use  and 
benefit  and  on  account  of  the  said  M.  F.  Paul ;  and  the  said  ship  with 
the  said  goods  on  board  thereof  departed  and  set  sail  from  Cadiz 
aforesaid  on  the  said  voyage  towards  Monte  Video  or  Buenos  Ayres 
aforesaid ;  and  ^afterwards,  and  whilst  the  said  ship  was  pro-   ri^njA 
ceeding  on  her  said  voyage,  and  before  her  arrival  at  Monte  ^ 
Video  or  Buenos  Ayres  aforesaid,  the  said  ship  with  the  said  goods 
so  on  board  thereof  as  aforesaid,  on  the  high  seas,  by  the  violence  of 
the  winds  and  waves,  and  by  stormy  and  tempestuous  weather,  and 
by  those  and  other  perils  of  the  seas,  became  ana  was  greatly  damaged 
and  opened  in  her  seams  and  between  her  planks,  rendered  leaky,  and 
greatly  filled  with  water,  and  in  consequence  thereof  the  said  ship 
became  and  was  disabled  from  proceeding  on  the  said  voyage  without 
being  repaired  as  to  the  said  damage  so  by  her  sustained  as  aforesaid ; 
and  in  consequence  thereof,  and  for  the  purpose  of  such  repair,  Imd 
the  safety  and  preservation  of  the  said  ship  and  goods,  she  was  forced 
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and  obliged  to  and  did  run  for  and  put  into  a  harbour,  to  wit,  at 
Gibraltar;  and  the  said  ship  was  then  found  to  be,  and  was,  by  reason 
of  the  premises,  so  damaged  that  she  could  not  be  repaired,  so  as  to 
proceea  on  the  said  voyage,  without  incurring  an  expense  greater 
than  her  value  would  have  been  when  repaired,  together  with  the 
freight  which  she  would  have  earned  on  the  said  voyage ;  and  the 
said  ship,  having  been  by  reason  of  the  premises  disabled  from  con- 
tinuing or  proceeding  on  the  said  voyage  with  the  said  goods  on 
board,  the  roaster  of  the  said  ship  was  obliged  to  and  did  wholly 
abandon  the  said  voyage  and  the  earning  of  the  residue  of  the  said 
freight;  and  the  plaintiff  was  obliged  to  and  did  procure  certain  other 
vessels,  to  wit,  the  Boa  Fe  and  the  Borgund,  for  the  purpose  of  having 
the  said  goods  conveyed  upon  the  said  voyage  to  Monte  Video  afore- 
said, for  certain  other  freight  payable  by  the  plaintiff  in  that  behalf, 
and  exceeding  the  freight  originally  payable  under  the  said  charter- 
party  for  the  conveyance  of  the  ^aid  goods  on  the  said  voyage;  and 

*7751  ^^^  ^^^  ^^"^  ^^  ^^^^'  ^  "^^^^  ^°  ^^^  *^^  account  of  freight  as 
-'  aforesaid  by  reason  of  the  premises  became  and  was  wholly 

lost  to  the  plaintiff,  and  it  became  and  was  necessary  and  proper  to 
unload,  and  the  said  goods  were  accordingly  unload^  from  the.said 
ship,  and  part  of  the  same  were  transhipped  and  loaded  on  board  the 
said  ship  called  the  Boa  Fe,  and  the  residue  of  the  said  goods  were 
transhipped  and  loaded  on  board  the  said  ship  or  vessel  called  the 
Borgund,  for  the  purpose  of  having  the  same  conveyed  to  Monte 
Video  aforesaid :  That  afterwards  the  said  ship  Boa  Fe,  with  the  said 
portion  of  the  said  goods  on  board  thereof,  departed  and  set  sail  from 
Gibraltar  aforesaid  on  her  voyage  towards  Monte  Video  aforesaid ; 
and  afterwards,  and  whilst  the  said  ship  Boa  Fe  was  proceeding  on 
her  said  voyage,  and  before  her  arrival  at  Monte  Video  aforesaid,  the 
said  ship  "  Boa  Fe,"  with  the  said  portion  of  the  said  goods  so  on 
board  thereof  as  aforesaid,  on  the  high  seas,  by  the  violence  of  the 
winds  and  waves,  and  by  stormy  and  tempestuous  weather,  and  bv 
those  and  other  perils  of  the  seas,  became  and  was  greatly  damaged 
and  opened  in  her  seams  and  between  her  planks,  rendered  leaky,  and 
greatly  filled  with  water,  and  in  consequence  thereof  the  said  ship 
Boa  Fe  became  and  was  wholly  disabled  from  proceeding  on  her  said 
voyage  without  being  repaired  as  to  the  said  damage  so  by  her  sus- 
tainea,  as  aforesaid ;  and,  ib  conseauence  thereof,  and  for  the  purpose 
of  such  repairs,  and  the  safety  ana  preservation  of  the  said  ship  Boa 
Fe,  and  the  said  portion  of  the  said  goods,  she  was  forced  and  obliged 
to  and  did  run  for  and  put  back  into  the  said  harbour  of  Gibraltar 
aforesaid ;  and,  the  said  ship  Boa  Fe  having  been  by  reason  of  the 
preniiises  disabled  from  continuing  or  proceeding  on  the  said  voyage 
with  the  said  goods  to  Monte  Video  aforesaid,  it  became  and  was 
*7761  '^^^^^^^''y  ^^^  proper  to  unload,  *and  the  said  goods  were  ac- 
-'  cordingly  unloaded  from  the  said  ship,  and  transhipped  and 
loaded  on  board  the  said  ship  Borgund,  to  be  conveyed  to  Monte 
Video  aforesaid ;  and  in  consequence  and  by  reason  of  the  premises 
the  plaintiff  sustained  a  total  loss  of  the  said  sum  of  216/.  so  paid  in 
cash  on  account  of  freight  as  aforesaid ;  and  in  consequence  and  by 
reason  of  the  premises  the  plaintiff  further  sustained  great  loss  and 
damage  in  respect  of  the  said  goods,  by  the  perils  insured  against,  to 
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an  extent  exceeding  3  per  cent.,  and  was  put  to  expense  and  divers 
charges  in  and  about  unloading  the  said  goods  from  the  said  ships, 
and  transhipping  the  same  as  aforesaid,  and  warehousing  and  taking 
care  of  the  said  goods  after  the  same  were  unloaded  as  aforesaid,  and 
procuring  the- conveying  and  carrying  of  the  same  to  Monte  Video 
aforesaid  otherwise  than  by  the  said  ship  in  the  said  policy  mentioned, 
and  in  paying  extra  and  other  and  higher  freight  and  charges  for  the 
same,  and  otherwise  in  labouring  and  travelling  for  and  in  and  about 
the  defence,  safeguard,  and  recovery  of  the  said  goods ;  and  thereupon 
the  defendant  became  and  was  liable  to  pay  and  ought  to  have  paid  to 
the  plaintiff  a  certain  sum  of  money,  to  wit,  592.  Is,  5d,^  bein^^  his,  the 
defendant's,  proportion  of  the  said  losses  for  and  in  respect  of  the  said 
sum  of  1002.  so  by  him  insured  as  aforesaid:  Yet  the  defendant  had 
not  paid  the  same:  And  the  plaintiff  had  done  and  performed  all 
things,  and  all  things  had  happened  and  times  had  elapsed  to  entitle 
the  plaintiff  to  have  paid  and  made  good  to  him  his  said  losses;  and 
to  have  payment  made  to  him  by  the  defendant  of  the  said  sum  of 
592.  Is.  5g2.,  according  to  the  said  policy,  and  to  maintain  this  action : 
Claim  lOOi 

Seventh  plea,  as  to  the  causes  of  action  so  far  as  they  relate  to  the 
goods  shipped  on  board  of  the  Boa  Fe,  *and  the  alleged  loss  r^trrnn 
and  charges  in  respect  thereof  after  such  shipment,  that  the  ^ 
said  ship  Boa  Fe,  at  the  time  when  the  said  goods  were  first  at  risk 
on  board  of  her,  was  not  seaworthy. 

"  And  the  defendant,  as  to  the  declaration  so  far  as  relates  to  the 
alleged  breaches  and  causes  of  action  in  respect  of  the  salt  therein  men- 
tioned, says  that  the  declaration  is  bad  in  substance: 

i  '*  And  the  defendant,  as  to  the  declaration  so  far  as  relates  to  the 
alleged  breaches  and  causes  of  action  in  respect  of  the  other  goods  herein 
r/kntioned  except  salt,  says  that  the  declaration  is  bad  in  substance : 

"  And  the  defendant,  as  to  the  declaration  *so  far  as  relates  to  the 
alleged  breaches  and  causes  of  action  in  respect  of  cash  on  a/icount 
of  freight  therein  mentioned^  says  that  tbe  declaration  is  bad  in 
substance."(a) 

The  ground  of  demurrer  stated  in  the  margin  was, — "that,  as 
there  was  no  loss  of  ship,  and  the  goods  were  not  in  peril  when  the 
alleged  charges  were  incurred,  and  have  sustained  no  actual  damage, 
the  declaration  does  not  disclose  any  loss  of  freight  or  goods  within 
the  meaning  of  the  policy."    Joinder. 

The  plaintiff  also  demurred  to  the  seventh  plea,  the  ground  stated 
in  the  margin  being,  *'  that  the  seventh  plea  shows  no  defence  to  the 
action."  Joinder. 

Hannen,  for  the  plaintiff.(i) — The  declaration   is  good,  and   the 

(a)  Theae  demarreri  were  aubitituted,  bj  way  of  amendment,  for  a  general  demurrer  to  the 
whole  declaration. 

(6)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as  follows : — 

"  1.  That  the  declaration  discloses  a  loss  within  the  meaning  of  the  policy,  and  a  good  ground 
of  aetion : 

"2.  That,  under  the  circumstances  disclosed  in  the  declaration,  the  master  was  justified  in 
law  in  abandoning  the  voyage  and  the  earning  of  the  residue  of  the  freight : 

"8.  That  the  seventh  plea  is  bad,  on  the  ground  that  the  mere  fact  that  the  ship  into  which 
the  goods  were  transhipped  not  being  seaworthy  at  the  time  when  the  goods  were  first  at  risk 
on  board  of  her,  is  no  defence  to  the  action : 
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*7781  P^^^*^^^^  entitled  to  recover.    In  *De  Silvale  v.  Kendall,  4  M. 

•'  &  Selw.  37.  prepaid  freight  and  advances  were  held  not  to  be 
recoverable  back  by  the  freighter  froni  the  master  upon  a  loss  of  the 
ship  by  capture.  But,  in  Ellis  v,  Lafone,  8  Exch.  646,  the  freighter 
was  held  entitled  to  recover  it  as  against  the  underwriters.  In  Hall 
V.  Janson,  4  Ellis  &  B.  500  (E.  0.  L.  R.  vol.  82),  money  advanced  on 
account  of  freight  was  held  to  be  an  insurable  interest  in  the  ship- 
owner. Upon  a  ship  becoming  disabled  by  perils  of  the  sea,  it  is  no 
part  of  the  captain's  duty  to  send  the  goods  on  to  their  destination :  he 
is  only  at  liberty  to  do  so  if  he  pleases ;  and,  if  any  extra  freight  be 
incurred,  it  will  be  at  the  cost  of  the  freighter.  The  question 
whether  the  captain  was  bound  to  forward  the  goods,  was  raised  in 
Shipton  V.  Thornton,  9  Ad.  &  E.  314  (E.  C.  L.  R.  vol.  36),  1  P.  &  D. 
216,  but  not  decided.  There,  the  goods  were  shipped  under  a  bill  of 
lading  in  a  general  ship,  which  was  prevented  from  completing  the 
voyage  in  consequence  of  damage  occasioned  by  tempest.  Lord  Den- 
man,  in  delivering  the  judgment  of  the  court,  said:  "It  is  clear,  that, 
by  the  contract,  the  shipowner  (and  the  master  as  his  agent)  is  bound 
to  carry  the  goods  to  their  destination,  if  not  prevented  from  doing 
so  in  his  own  ship  l)y  some  event  which  he  has  not  occasioned,  and 
over  which  he  has  no  control.  '  The  master,'  says  Lord  Tenterden, 
♦7791   ^°  ^^^  book  on  Shipping,  part  3,  ch.  3,  §  8  6,  'should  *always 

^  bear  in  mind  that  it  is  his  duty  to  convey*  the  cargo  '  to  Ou 
place  of  destination.  This  is  the  purpose  for  which  he  has  been 
intrusted  with  it;  and  this  purpose  he  is  bound  to  accomplish  by 
every  reasonable  and  practicable  method.'  When,  however,  such  an 
event  has  occurred  to  interrupt  the  voyage  as  above  defined,  and  the 
shipowner  or  master  (for,  we  think  no  distinction  can  be  made 
between  the  two)  has  no  opportunity  of  consulting  the  freighter,  there 
seems  to  be  much  disagreement  in  foreign  ordinances  and  jurists  Ai 
the  point  whether  or  no  he  is  hound  to  tranship,  or  whether,  having 
contracted  only  to  carry  in  his  own  ship,  he  is  not  absolved  from 
further  prosecution  of  the  enterprise  by  the  vis  major  which  prevents 
his  accomplishing  it  in  the  literal  terms  of  his  undertaking.  By  the 
Rhodian  law,(a)  the  laws  of  Oleron,  s.  4,(6)  and  the  ordinances  of 
Wisbuy,  art.  16,(c)  the  master  was  at  liberty,  but  was  not  bound,  to 
tranship :  the  old  French  Ordinance,  on  the  other  hand,  in  precise 
terms  imposed  the  obligation  upon  him;  'en  cas  que  le  vaisseau  ne 
puisse  estre  racommod^  le  tnaistre  sera  obligi  cCen  louer  incessamment 
un  autre:'  Art.  11,  Titre  Du  Fret,{d)  The  terms  of  this  ordinance 
occasioned,  however,  much    controversy.     Pothier  (e)  and  Valin  {g) 

"  4.  That  there  was  no  obligation  on  the  part  of  the  insured  that  it  should  be  so,  aad  that 
the  plea  does  not  show  that  the  plaintiff  had  anj  notice  or  knowedge  of  the  fact,  or  was  gviltj 
of  any  improper  conduct  in  the  shipment  or  on  board  the  vessel." 

(a)  See  the  Greek  text  in  Pardessus,  Collection  de  Lois  Maritimes,  torn.  1,  p.  256,  Ch.  vL  s. 
42. 

(6)  Pardessus,  Collection  de  Lois  Maritimes,  torn.  1,  p.  325,  Ch.  riii.  art.  4. 

(c)  Pardessus,  Collection  de  Lois  Maritimes,  torn.  1,  p.  472,  Ch.  xi.  art.  18. 

{(t)  Liv.  iii.  tit.  iii.  Pardessus  treats  this  as  copied  from  the  4th  article  of  the  laws  of  Olerea, 
before  cited.     Collection  de  Lois  Maritimes,  tom.  4,  p.  362,  Ch.  xxvi. 

(«)  (Euvres,  tom.  2,  p.  394,  ed.  2  (1781),  Contrats  de  Louages  Maritimes,  pari  1  (Ckarta- 
partie),  sect.  3,  art.  2,  §  8,  num.  68. 

(g)  Nouveau  Commentaire  sur  TOrdonnanoe  de  la  Marine,  lib.  iii.  tit  iii  (Dn  Fret  on  NolitX 
art.  11,  tom.  1,  p.  651  (ed.  1766). 


COMMON  BENCH  REPORTS.    (16  J.  SCOTT.    N.  S.)        780 


^maintaining  that  they  were  not  imperative,  except  as  the  r«iTo/\ 
condition  of  earning  full  freight;  Em^rigon,  on  the  other  hand,    ^ 
insisting  that  the  duty  was  strictly  cast  upon  the  master,  as  the  agent 
of  the  freighter8.(a)     The  modern  French  code  appears  to  adopt  this 
view  of  the  question :  the  words  of  the  Code  de  Commerce,  s.  296 
(Liv.  ii.  tit.  8),  are,  on  this  point,  almost  the  same  as  those  we  have 
cited  from  the  Ordinance;  and  it  is  stated  by  Chancellor  Kent,  who, 
in  his  Commentaries,  Vol.  8,  p.  210-218,  8d  edit.),  very  ably  and 
learnedly  sums  up  the  whole  question,  that  Boulay-Paty(&)  and  Par- 
dessas(c)  in  their  commentaries  on  it  have  agreed  in  holding  to 
the  construction  adopted  by   Em^rigon.     All  authorities,  however 
are  in  unison  to  this  extent,  that  '  the  master  is  at  liberty  to  procure 
another  ship  to  transport  the  cargo  to  the  place   of  destination:' 
and  in  these  words  Lord  Tenterden  cautiously  lays  down  the  rule  of 
our  law:  p.  240,   part  8,   c.   8,  s.  8.    It  mav  therefore  be  safely 
taken  to  be  either  the  duty  or  the  right  of  tne  shipowner  to  tran- 
ship in  the  case  above  supposed:   if  it  be  the   former,   it   must 
be  so  in   virtue  of  his  original  contractj  and  it  should  seem  to 
result  from  a  performance  by  him  of  that  contract  that  he  will  be 
entitled  to  the  full  consideration  for  which  it  was  entered  into,  with* 
out  respect  to  the  particular  circumstances  attending  its  fulfilment: 
on  the  other  hand,  if  it  be  the  latter,  a  right  to  the  full  freight  seems 
to  be  implied :  the  master  is  at  liberty  to  tranship:  but,  for  what  pur- 
pose, except  for  that  of  earning  his  full  freight  at  the  rate  agreed  on  ?  ^\d) 
^Further   on   he  says:   "One  question,   however,    has   been   r«<^oi 
asked,  which  it  will  not  be  right  to  pass  over.     What,  it  has  *- 
been  said,  if  the  transhipment  can  only  be  effected  at  a  higher  than 
the  original  rate  of  freight?     Which  party  is  to  stand  to  that  loss  ? 
By  the  French  Ordinance (e)  and  the  Code  de  Commerce  (art.  3t50, 
S93),  and,  according  to  the  decisions  in  America  (to  which  Chancellor 
Kent  refers,  3  Com.  212),  the  shipowner  is  entitled  to  charge  the 
cargo  with  the  increased  freight,  and,  as  a  consequence  of  that  rule,  it 
becomes  an  average  loss;  and,  in  case  of  an  insurance,  must  be  made 
good  by  the  insurers:  Em^rigon,  Traits  des  Assurances,  Ch.  xii.  s. 
16,  torn.  1,  p.  426.;  Code  de  Commerce,  Liv.  ii.  tit  10,  art.  850.    No 
case  of  the  sort  that  we  are  aware  of  has  occurred  in  this  country ; 
nor  is  it  necessary  for  us  to  express  any  opinion  further  than  as  it 
bears  on  the  present  question,     it  may  well  be  that  the  master's  right 
to  tranship  may  be  limited  to  those  cases  in  which  the  voyage  may  be 
completed  on  its  original  terms  as  to  freight,  so  as  to  occasion  no 
further  charge  to  the  freighter ;  and  that,  where  the  freight  cannot  be 
procured  at  that  rate,  another  but  familiar  principle  will  be  intro- 
duced,— ^that  of  agency  for  the  merchant.     For,  it  must  never  be  for- 
gotten that  the  master  acts  in  a  double  capacity,  as  agent  of  the  owner 

(a)  Traits  d'Astttranees,  torn.  1,  p.  423  (ed.  1827),  ch.  zii.  i.  Id. 

(6)  Conri  de  DroU  Commeroial  Maritime,  torn.  2,  p.  400-405  (edit  1834),  tit  7,  8.  8. 

(c)  See  Court  de  Droit  Commercial,  tom.  1,  p.  383  (edit  8),  part  4,  tit  4,  e.  2,  s.  715. 

(tf)  In  that  oaae  the  ihipowDer  waa  held  to  be  entitled  to  the  full  amount  of  freight  originally 
■tipalated  for,  though  by  the  subitituted  oonveyance  they  were  carried  at  a  leti  freight 

(•)  See  Em^Hgon,  Trait6  des  Assurances,  Tom.  1,  p.  424,  ch.  xii.  s.  10,  from  which  it  seemt 
that  the  only  authorities  in  the  ordinance  are  that  already  cited  (liv.  iiL  tit  8,  art  11),  and  liv. 
iiL  tit  3,  art  21,  which  is  as  follows,— "Le  maistre  sera  aussl  payi  du/nt  des  marchandisei 
sanv6es  du  naafrage,  en  leur  eonduisant  aa  lieu  de  leur  destination."    Pardessus,  tom.  4,  p.  383. 
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as  to  the  ship  and  freight,  and  agent  of  the  merchant  as  to  the  goods. 
*7821  '^^^^^  interests  may  sometimes  conflict  with  each  other ;  and 
•J  *from  that  circumstance   may  have  arisen  the  difficulty  of 
defining  the  master's  duty  under  all  circumstances  in  any  but  very 
general  terms.     The  case  now  put  supposes  an  inability  to  complete 
the  contract  on  its  original  terms  in  another  bottom,  and  therefore  the 
owner^s  right  to  tranship  will  be  at  an  end  ;  but  still,  all  circumstances 
considered,  it  may  be  grefitly  for  the  benefit  of  the  freighter  that  the 
goods  should  be  forwarded  to  their  destination,  even  at  an  increased 
rate  of  freight ;  and,  if  so,  it  will  be  the  duty  of  the  master  as  bis 
agent  to  do  so."     If  this  be  so,  the  freight  already  paid  will  have 
been  lost,  and  consequently  the  merchant  will  have  a  right  to  recover 
against  the  insurer.    That  judgment  seems  to  exhaust  all  the  law 
upon  the  subject.     According  to  Oibbs  v.  Grey,  2  Hurlst.  &  N.  22, 
the  liability  for  the  extra  freight  would  fall  upon  the  owner  of  the 
goods.     The  next  case  upon  the  subject  is  Matthews  v.  Gibbs,  30  Law 
J.,  Q«  B.  55.     The  defendants  chartered  in  London  the  ship  Planter 
to  bring  a  cargo  of  guano  from  Callito,  in  South  America,  to  England, 
at  705.  per  ton.    At  Callao  advances  were  made  on  account  of  freight 
tSo  the  captain  by  the  defendants'  agents,  pursuant  to  the  charter- 
party.    After  the  Planter  had  sailed  with  her  cargo,  she  was  com- 
pelled by  sea-damage  to  put  back  to  Callao^  and  became  unable  to 
proceed  on  her  voyage.     The  defendants'  agents  declining  to  interfere^ 
the  captain  chartered  the  Alarm,  of  which  the  plaintiff  was  master 
and  apparent  owner,  to  bring  the  cargo  to  its  destination,  and  it  was 
.accordingly  transhipped.     The  captain  of  the  Planter  chartered  the 
Alarm  in  his  own  name,  and  bills  of  lading  were  made  out  to  him  as 
shipper,  the  defendants  being  named  as  the  consignees.   In  the  charter- 
party  of  the  Alarm  the  freight  named  was  70^.,  the  then  current  freight 
at  Callao  being  only  405.;  and  by  private  arrangement  between  them,  the 

*7831  *P^^^"^^^  ^^B  ^  P^y  ^^^^  ^  ^^^  captain  of  the  Planter  the 
^  difference  between  the  two  rates.  On  the  arrival  of  the  Alarm 
in  England,  the  plaintiff  demanded  the  whole  of  the  freight  at  70s. : 
but  the  defendants  refused  to  pay  more  than  the  balance  after  deduct- 
ing the  advances  to  the  Planter.  It  was  held,  on  the  above  facts,  the 
court  having  liberty  to  draw  inferences, — first,  that  the  charter-party 
of  the  Alarm  must  be  taken  to  have  been  made  by  the  captain  of  the 
Planter  on  behalf  of  his  owners,  and  not  on  behalf  of  the  defendants, 
— secondly,  that,  assuming  the  captain  of  the  Planter  to  have  been 
acting  on  behalf  of  the  defendants,  he  could  not  bind  them  by  the 
contract,  it  being  a  fraud  upon  them  to  the  knowledge  of  the  plaintiff, 
and  also  being  beyond  the  limits  of  the  authority  conferred  by  the 
necessity  of  the  case  upon  the  captain  to  act  as  the  agent  of  the  owner 
of  the  cargo, — thirdly,  there  being  no  contract  to  bind  the  defendants, 
that,  assuming  the  original  shipowner  to  be  able  to  transfer  his  lien 
for  freight  to  the  new  shipowner,  when  compelled  by  necessity  to 
tranship  the  cargo  in  order  to  carry  it  to  its  destination,  he  could 
transfer  only  the  same  right  as  he  himself  possessed,  and  that  there- 
fore the  plaintiff  had  no  lien  on  the  guano  for  more  than  the  balance 
due  on  the  original  charter-party,  after  deducting  the  advances  to  the 

Elanter.     [Willes,  J. — Is  not  the  captain  only  negotiorum  testor? 
9  there  any  authority  for  saying  that  the  owner  of  the  second  vessel 
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has  a  right  to  maintain  an  action  against  the  owner  of  the  goods  ?  No 
doabt  there  is  a  lien.     Bat  that  a  second  ckbt  could  be  created  in 
respect  of  the  same  goods,  without  a  ratification,  is  what  I  must 
doubt.]    That  is  a  proposition  which  the  plaintiff  is  not  interested 
in  maintaining  here.     [Byles,  J. — Do  you  contend  that  you  have 
sustained  a  total  loss  of  the  pre-paid  freight?]    Yes.     The  sending 
the  goods  on  at  *an  increased  freight  is  only  justifiable  under   r^iro^ 
the  general  authority  to  send  them  on  for  the  benefit  of  both.   ^ 
But  the  owner  was  not  bound  to  send  them  on  at  an  increased  rate  of 
freight  which  was  to  be  borne  by  him.    His  engagement  is,  to  carry 
the  goods  in  a  particular  ship.    If  his  vessel  becomes  unable  from  sea- 
damage  to  perform  the  voyage,  and  be  can  find  another  to  convey  the 
goods  to  their  destination  at  the  same  rate  of  freight,  it  is  his  duty  to 
send  them  on.    But  it  is  no  part  of  the  captain's  duty  to  send  the 
goods  on  if  his  so  doing  will  charge  his  owners  with  an  increased 
freight.    The  subject  is  thus  treated  by  Em^rigon,  Traits  des  Assur- 
ances, Ch.  xii.  s.  16,  Tom.  1,  p.  423 : — "  L'Ordonnance  est  precise :  le 
mattre  est  obliaS  de  huer  incessamment  un  autre  navire,  et  il  n'est  dis- 
pens^  de  cette  obligation  formelle,  que  dans  le  cas  aiH  tine  puisse pas 
en  troHver.    Je  crois  done  que  M.  v  alin,  art.  11,  tit.  Du  Fret,  et  M. 
Pothier,  Traits  des  Charte-parties,  no.  68,  se  trompent  lorsqu'ils  disent 
'que  les  termes  de  Particle  11,  sera  tenu  d'en  huer  incesaammerU  un 
autre^  doivent  s'entendre  en  cesens,  sera  tenu  s'il  veutgagner  en  entier 
son  fret,  et  non  pas  en  ce  sens,  qu'il  y  soit  tenu  pr&^is^ment  et  absolu- 
ment;  car  par  le  contrat  de  louage  qu'il  a  fait  de  son  vaisseau,  il  ne 
s'est  oblig^  qu'il  fournir  son  vaisseau,  il  ne  pas  oblig^  d'en  fournir  un 
autre ;  et  lorsque,  par  une  force  majeur,  dont  il  n'est  pas  garant,  il  ne 
peut  plus  le  fournir,  il  n'est,  selon  les,  principes  du  contrat  de  louage, 
oblig^  A  autre  chose  qu'il  d^harger  I'affr^teur  ou  locataire  du  fret 
pour  ce  qui  restait  i  faire  du  voyage,  lequel,  en  ce  cas,  doit  lui  dtre 
pay^  seulement  pour  ce  qui  en  a  ^tdfait.'    La  doctrine  de  ces  deux 
auteurs  serait  bonne,  si  le  chargeur  ^tait  present,  ou  qu'il  fut  i  port^e 
de  chercher  par  lui-m6me  un  autre  navire.    Tel  est  le  cas  de  I'art.  7 
de  la  declaration  de   1779.     'Lorsque  le  navire,'   est-il  dit,  'aura 
*6t6  condamn^  corame  dtant  hors  d'etat  de  continuer  sa  navi-  r^i^of 
gation,  les  assur^  sur  la  marchandise  seront  tonus  de  le  faire  *- 
incessamment  signifier  aux  assureurs,  lesquels,  ainsi  que  les  assur^, 
feront  leurs  diligences  pour  trouver  un  autre  navire,  sur  lequel  les 
dites  marchandises  seront  charg^,  i  I'effet  de  les  transporter  k  leur 
destination.'     Mais,  si  I'accident  est  arrivd  en  pays  lointain,  sans  que 
les  chargeurs  puissent  donner  leur  ordre,  ni  par  eux-mdmes,  ni  par 
leur  commissionaire,  il  n'est  pas  douteux  que  le  capitaine,  qui  n  est 
pas  moins  le  pr^pos^  des  chargeurs  que  celui  des  armateurs,  ne  doive 
veiller  k  la  conservation  de  la  marchandise,  et  faire  tout  ce  que  les 
circoDstances  exigent  pour  le  mieux.    Sa  quality  de  capitaine  le  rend 
mattre^  etlui  d^f^re  le  soin  de  tout  ce  qui  concerne  le  navire  et  la  car* 
gaison.    II  est  responsable  de  toutes  les  marchandises  chargees  dans 
son  bfitiment,  dont  ilest  tenu  de  rendre  compte :  Art.  9,  titre  Du  Capi- 
taine.    II  est  done  oblige  de  faire  ce  qu'il  est  i  prdsumer  que  feraient 
les  chargeurs  s'ils  ^taient  preens.    L'Art.  46,  titre  Des  Assurances, 
en  parlant  de  I'assurd,  s'applique  au  capitaine.    La  question  se  pr^* 
senta  en  notre  Amirauti^.    Le  capitaine  Adrianus  Yanstock,  hollanaai% 
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^1  ^     ^   ■  ■  ■»■■■—■■  ■■■■■■■--■  ■  ■■      I  ■  — — ^M^M^M.  ■      1^1^— ^M^^^i^ 

commandant  le  vaisseau  TAdam,  avait  fr^t^  son  navire  aux  fr&res 
Mousse,  pour  aller  prendre  un  cbargement  de  riz  ik  Damiette,  et  Tap- 
porter  &  Marseille,  moyennant  18,000  liv.  de  fret,  et  2  pour  100  de 
ohapeaa.  Le  navire  fut  4  Damiette.  II  prit  son  chargement;  mais,  i 
son  retour,  il  essuya  pr^s  de  Majorque  une  violente  tempSte.  II  fit 
jet.  II  voulut  se  refugier  i,  terre:  on  refusa  de  Vj  recevoir  par  la 
crainte  de  la  peste,  attendu  quHl  venait  du  Levant.  II  fut  impossible 
au  capitaine  de  radouber  son  vaisseau.  On  lui  envoya  cinq  petits 
b&timens,  dans  lesquels  il  transborda  partie  de  sa  cargaison  et  les 
agr^.  Les  Espagnols  mirent  le  feu  au  navire.  Le  magistrat  de 
*78B1  ^^Jo^4^^  ^^^  ^  15,000  liv.  le  *fret  des  cinq  petits  bsUimens 
^  dont  on  vient  de  parler,  lesquels  arriv&rent  4  Marseille  portant 
le  capitaine  boUandais,  son  &][uipage,  et  les  effets  sauv^s.  Ce  capi- 
taine demanda  le  paiement  de  son  fret  a  proportion  du  voyage  avancL 
On  pr^tendit  que  les  marcbandises  sauvdes  ayant  6i6  conduites  k  Mar- 
seille, le  nolis  lui  dtait  dii  en  entier,  mais  sous  la  d&luction  non  seule- 
ment  du  nolis  relatif  aux  marcbandises  perdues,  mais  encore  des 
15,000  liv.  du  fret  dii  aux  cinq  petits  b&timens  espagnols.    II  r^pondit 

3ue  le  voyage  avait  dtd  termini  par  la  pertedu  navire;  quecependant 
n'avait  d&  rien  oublier  pour  la  conservation  de  la  marcbandise ; 
qu'il  avait  6i6  oblig^  de  louer  d^autres  bfitimens  pour  la  conduire  au 
lieu  de  la  destination ;  qu'il  serait  inique,  qu'ayant  perdu  son  vaisseau, 
il  mt  surcbarg^  d'un  nolis  qui  absorberait  le  fret  qui  lui  avait  6\A 
promis;  que,  d'apr^  le  systSme  qu'on  lui  opposait,  la  loi  ne  serait  pas 
dgale.  Le  capitaine  qui  ne  pent  trouver  un  autre  navire,  est  pay^  de 
son  fret;  pourquoi  done  le  capitaine  qui  conserve  la  marcbandise  et 
la  conduit  dans  le  lieu  de  la  destination,  serait  il  ruin^  par  le  fret  ex« 
cessif  du  navire  subrog^  ?  Tel  n'est  pas  I'esprit  de  TOrdonnance.  Le 
capitaine  n'est  obligS  de  louer  un  autre  navire  qu'en  quality  de 
facteur.  II  doit  alors  avoir  le  cboix,  ou  de  demander  son  fret 
en  entier,  auquel  cas  le  fret  du  navire  subrog^  est  k  sa  cbarge,  ou  de 
r^uire  son  fret  d.  proportion  du  voyage  avanc^,  auquel  cas  le  nolis 
du  navire  subrogd  est  i.  la  cbarge  de  la  marcbandise  sauv^. 
Ces  raisons  ^taient  aussi  pressantes  que  l^gales.  Cependant  le  tri- 
bunal de  notre  Amiraut^,  ^blouis  par  les  articles  de  POrdonnanoe 
ci-dessus  cit&,  d^cida,  par  sentence  du  80  Juillet,  1748,  que  les 
fr&res  Mousse  paieraient  Mes  18,000  liv.  de  fret,  et  les  2  pour 
100  de  cbapeau,  portds  par  la  cbarte-partie,  sous  la  deduction  du 
prorata  du  nolis  concernant  le  riz  perdu  et  submerge,  ei  sous  la 
♦7871  *^^'^^*^'*  encore  du  nolta  des  h&timms  fritis  i  Majorque  pour  le 
^  transport  du  chargernentf  lesquelles  deductions  seraient  faites 
par  experts,  et  condamna  le  capitaine  aux  depends.'  M.  Valin,  art. 
11,  titre  Du  Fret,  semble  approuver  cette  sentence.  'C'est  aussi,' 
ajoute-t-il,  '  ce  qui  me  confirme  dans  I'id^  que  le  maitre,  dans  le  cas 
de  notre  article,  ne  pent  pas  6tre  forc^  de  prendre  i  fret  un  autre 
navire;  autrement,  nul  doute  que  ce  ne  fdt  aux  frais  des  marcbands 
cbargeurs  pour  I'exc^dant  du  fret  convenu  entre  eux  et  le  maitre,  4 
moins  quUl  n'y  e&t  en  tout  cas  I'excds  dans  la  stipulation  du  fret  du 
navire  subrog^,  parcequ'alors  le  maftre  serait  pr^sum^  avoir  sacrifi^ 
les  int^rSts  des  marcbands  cbargeurs,  sans  Taveu  desquels  il  ne  lui 
^tait  pas  permis  d'aggraver  leur  condition.'  Mais  il  est  beaucoup 
mieux  qu'en  pareil  cas  le  capitaine  soit,  d'une  part,  obligi  de  louer  un 
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aatre  bfitiment,  et  qae  de  I'antre,  le  surcrott  de  fret  soit  poor  le 
oompte  de  la  marchandise  et  des'assn rears.    Telle  est  la  d^ision  de 
la  ddclaratioD  de  1779,  art.  9."  (a)    The  authorities  are  all  collected  in 
Maclachlan  on  Shipping,  pp.  864  et  seq.     He  at  p.  366  quotes  the 
following  passage  from  8  Kent's  Commentaries  212,-^*  In  this  country 
(America),  we  have  followed  the  doctrine  of  Em^rigon  and  the  spirit 
of  the  English  cases,  and  hold  it  to  be  the  duty  of  the  master,  from 
his  character  of  agent  of  the  owner  of  the  cargo,  which  is  cast  upon 
him  from  the  necessity  of  the  case,  to  act  in  the  port  of  necessity  for 
the  best  interest  of  all  concerned ;  and  he  has  powers  and  discretion 
adequate  to  the  trust,  and  requisite  for  the  safe  delivery  of  the  cargo 
at  the  port  of  destination.    If  there  be  another  vessel  in  the  same  or 
in  a  contiguous  port,  which  can  be  had,  the  duty  is  dear  and  impera- 
tive *upon  the  master  to  hire  it ;  but  still  the  master  is  to  exer-   r^noo 
cise  a  sound  discretion  adapted  to  the  case.' "    And  he  adds, —  *- 
'*  The  '  spirit  of  the  English  cases'  decided  since  that  passage  was  writ* 
ten,  are  not  favourable  to  a  liberal  construction  of  any  implied  authority 
of  the  master  in  respect  of  the  cargo,  as  agent  of  the  proprietor ;  and 
whether  his  obligation  with  regard  to  it  extends  to  any  other  than  his 
own  ship,  still  remains  to  be  determined  by  the  courts  of  this  country :" 
citing,  Cammell  v.  Sewell,  8  Hurlst.  &  N.  617  (in  error,  6  Hurlst.  k 
N.  728),  Vlierboom  v.  Chapman,  18  M.  &  W.  230,  Duncan  v.  Benson, 
1  Exch.  537  (in  error,  8  Exch.  644),  Hunter  v.  Prinsep,  10  East  878, 
893,  and  Shipton  v.  Thornton,  9  Ad.  &  E.  314  (E.  C.  L.  R.  vol.  36),  1 
P.  k  D.  216.    At.  p.  428,  Mr.  Maclachlan  analyzes  the  case  of  the 
Adam,  Vanstock,  referred  to  by  Em^rigon,  and  adds:  '^Em^rigon, 
dissatisfied  with  this  decision,  is  certain   that  it  would  have  been 
reversed  upon  appeal,  and  states,  in  accordance  with  the  declaration 
of  1779,  what  seems  now  to  be  the  received  law  of  France  on  this 
question,  that  it  is  the  duty  of  the  master  to  hire  another  vessel,  and 
that  any  excess  over  the  agreed  freight  is  a  burthen  to  be  borne  by 
the  merchant  and  the  assurers."     [Willes,  J. — Here,  the  shipper  has 
repossessed  himself  of  his  goods,  and  has  carried  them  on  to  their 
destination.]    The  assurers  engaged  to  indemnify  the  plaintiff  against 
any  loss  from  perils  of  the  sea  to  the  sum  advanced  on  account  of 
freight.     The  allegation  in  the  declaration  sufficiently  shows  a  con- 
structive total  loss  of  the  ship,  and  consequently  a  total  loss  of  the 
pre-paid  freight :  Moss  v.  Smith,  9  C.  B.  94  ;  Per  Kent,  C.  J.,  in  Mum- 
form   V,   Commercial    Insurance  Company,   6    Johnson    262,   265. 
[Willes,  J. — As  to  the  freight,  I  cannot  see  any  difficulty.]     In 
Rosetto  V.  Gurney,  11  C.  B.  176,  188  (E.  C.  L.  R.  vol.  73),  Jervis,  C. 
J.,  says:  "If  the  master  tranships  because  the  original  ship  is  irre- 
parably damaged,  without  ^considering  whether  he  is  bound  r^nog 
to  tranship,  or  merely  at  liberty  to  do  so,  it  is  clear  that  he  tran-  ^ 
ships  to  earn  his  full  freight;  and  so  the  delivery  takes  place  upon 
the  original  contract.    It  may  happen  that  a  new  bottom  can  only 
be  obtained  at  a  freight  higher  than  the  original  rate  of  freight.     It 
does  not  seem  to  have  been  settled  whether,  in  that  case,  the  ship- 
owner may  charge  the  cargo  with  the  additional  freight.    By  the 
French  law,  he  may  do  so :  and,  as  a  consequence  of  that  rule,  th^ 

(a)  Bmlrlgon  adds,— «  Lft  ndUdm  d«  Botn  tribual  annlk  (t(  nn§  donto  ntormU,  li  1* 
e»piuin«  Vuitoek  ta  tftt  App«I4." 
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increased  freight  would  be  an  average  loss,  to  be  added  to  the  other 
items:  see  Shipton  v.  ThorntonJ'  [Williams,  J. — That  is  only  a 
doubtful  statement  of  the  law.]  As  to  the  expenses,  the  point  is  set 
at  rest  by  the  reo^nt  cases  of  the  Great  Indian  Peninsular  Railway 
Company  v.  Saunders,  1  Best  &  Smith  41  (E.  0.  L.  R.  vol.  101),  in 
error,  2  Best  &  Smith  266,  (E.  C.  L.  R.  vol.  110),  and  Booth  v.  Gair, 
15  C.  B.  N.  S.  291  (E.  C.  L.  R.  vol.  109).  [Willbs,  J.— That  point 
may  arise  on  the  trial ;  but  I  do  not  see  how  it  is  material  upon  this 
demurrer.] 

Archibald,  contr&.(a)— The  insurance  is  upon  three  several  subject- 
*7901  ™^^^®^^'  ^^^*  ^^^  advanced  on  account  *of  freight,  the  salt, 
^  and  the  other  goods.  As  to  the  salt,  that  being  by  the  memo- 
randum free  from  average,  the  plaintiff's  only  claim  in  respect  of  that 
would  be  under  the  suing  and  labouring  clause.  [Byles,  J. — If  there 
be  any  loss,  total  or  partial,  of  any  one  article  stated  in  the  declara- 
tion, the  declaration  is  good.]  No  doubt.  [Bylbs,  J. — The  declara- 
tion alleges  that  which  amounts  to  a  constructive  total  loss  of  the 
ship ;  and  it  is  averred  that  it  was  necessary  to  do  what  was  done,  and 
that  a  total  loss  of  the  2161.  pre-paid  freight  has  accrued.  This  seems 
to  be  trying  on  a  verbal  criticism  that  which  a  jury  would  dispose  of 
in  a  moment.]  There  is  not  enough  shown  here  to  establish  a  total 
*7911  *^^^  ^^  freight  or  goods.  Abandonment  by  the  captain, 
^  though  it  may  have  been  prudent,  is  not  one  of  the  perils 
insured  against  by  underwriters  on  freight  and  goods :  McCarthy  v. 
Able,  5  East  888.  The  circumstance  that  freight  has  been  actually 
earned  does  not  make  any  difference  in  principle.  There  are  many 
cases  to  show  that  a  mere  delay  or  retiardation  of  the  voyage  does 

(a)  Th«  poinU  marked  for  urgamont  on  tho  part  of  tho  defendant  were  as  followi : — 

Upon  the  demurrer  to  the  declaration, — "  L  Thafc  the  declaration  doef  not  within  the  meaaiDK 
of  the  policy  diidoM  any  losi  of  the  oash  alleged  to  have  been  advanced  on  account  of  freight^ 
or  any  right  to  indemnity  in  respeot  of  ohargei,  or  any  liability  to  make  good  the  game : 

<<  2.  That  the  loss  of  freight  advanced  waf  caused  by  the  voluntary  act  of  the  captain  ia 
abandoning  the  voyage,  for  which  the  delbndant  is  not  answerable,  and  not  by  any  of  the  perila 
insured  against : 

**  3.  That  the  declaration  does  not  show  an  absolute  loss  of  the  Richmond,  or  absolute  in«- 
bility  to  prosecute  the  voyage,  but  merely  that  the  repairs  would  have  eansed  delay,  and  that 
such  delay  would  not  within  the  meaning  of  the  policy  have  oooasioned  any  loss  of  the  goods 
or  the  freight  advanced : 

"  4.  That  it  was  the  duty  of  the  captain  of  the  Riehmond,  under  (be  cirenmstaBecfl,  to  haw 
forwarded  the  goods  to  their  destination,  and  that  the  defendant  is  not  answerable  for  anj 
breach  of  such  duty  ; 

''  6.  That  the  plaintiff  ought  to  have  given  notice  of  abandonment  of  the  freight  advaiioed  ; 
and,  in  the  absence  of  such  notice,  is  not  entitled  to  recover: 

**6,  That  the  declaration  does  not  show  any  constructive  total  loss  of  the  Riehmond,  and 
that  eonsequenUy  there  was  no  loss  of  the  freight  advanced : 

<<  7.  That  it  is  consistent  with  the  declaration  that  the  other  fireight  agreed  to  be  paid  at 
Gibraltar  did  not  exceed  the  balance  of  freight  (beyond  the  amount  advanced)  originally  pay. 
able  for  carriage  by  the  Richmond,  and  consequently  that  there  does  not  appear  to  have  beea 
any  loss  of  the  flight  advanced." 

A§  to  the  alleged  loee  fry  cfta/yct,— '<  8.  That  none  is  shown,  because  it  does  not  appear  that 
at  the  time  of  the  alleged  charges  and  labouring  and  traveUing  the  goods  were  in  periL" 

Ae  to  the  etventk  pUa,—"  9.  That,  there  having  been  no  loss,  absolute  or  eonstraeiive^  «f  tks 
Richmond,  and  the  goods  not  having  been  at  the  time  of  transbipment  in.  notul  peril,  th« 
plaintiff  was  not  entitled  to  forward  them  except  in  a  sea-worthy  vessel: 

'<  10.  That,  if  the  Boa  F6  was  lawfully  substituted,  under  the  circumstances,  for  the  lUek- 
mond,  the  warranty  of  sea-worthiness  was  likewiae  transferred,  and  attached  to  her." 
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not  constitute  a  loss  either  of  goods  or  freight,  so  as  to  warrant  an 
abandonment:  Anderson  v.  Wallis,  2  M.  &  Selw.  240;  Everth  v. 
Smith,  2  M.  &  Selw.  278 ;  Falkner  v.  Ritchie,  2  M.  &  Selw.  290  ; 
Mordy  i;.  Jones,  4  B.  &  C.  894  (E.  C.  L.  R.  vol.  10),  6  D.  '&  R.  479. 
The  last  is  a  very  strong  authority.  In  an  action  on  a  policy  of 
insurance  on  freight,  it  appeare4  that  the  ship,  in  the  course  of  her 
voyage,  having  been  injured  by  a  peril  of  the  sea,  was  obliged  to  put 
into  a  port  and  land  the  whole  of  her  cargo.  Part  of  the  cargo  bad 
been  so  wetted  by  sea-water  that  it  could  not  be  reshipped  without 
danger  of  ignition,  unless  it  went  through  a  process  whicb  would 
have  detained  the  vessel  six  weeks,  and  have  been  attended  with  ex- 
pense equal  to  the  freight.  Under  these  circumstances,  the  master 
sold  these  goods,  and,  finding  he  could  not  obtain  others,  he  sailed  on 
his  voyage,  and  arrived  at  his  port  of  destination  with  the  rest  of  his 
cargo.  The  master's  proceedings  were  such  as  a  prudent  man  unin- 
sured would  have  adopted.  It  was  held  that  the  underwriters  were 
not  liable  for  the  loss  of  the  freight  of  these  goods.  "  It  is  very  pro- 
per," said  Abbott,  0.  J.,  "that  the  master  should  exercise  a  discretion 
whether  it  be  more  fit  to  leave  the  goods  behind,  and  give  up  the 
value  of  the  freight,  than  to  bring  them  home.  But  it  by  no  means 
follows  as  a  consequence,  that,  if  he  does  in  the  sound  exercise  of  his 
discretion  leave  part  of  the  goods  behind,  and  his  owner  thereby  loses 
freight  pro  tanto,  he  can  throw  that  loss  on  the  *under-  r^ngo 
writer."(a)  That  shows  the  real  distinction  in  these  cases.  ^ 
The  term  "constructive  total  loss"  in  reality  only  describes  that  which 
is  a  partial  loss.  The  same  principle  is  recognised  in  Philpott  v. 
Swann,  11  C.  B.  N.  S.  270  (E.  C.  L.  R.  vol.  103).  [Willbs,  J.— 
The  judgment  there  turns  on  the  slightness  of  the  repairs  needed,  and 
the  means  of  repair  being  within  a  reasonable  distance.  The  court, 
however,  adopt  the  observations  of  Maule,  J.,  as  to  the  prudent 
owner  principle,  in  Moss  v.  Smith,  viz.  "that  the  prudent  owner 
principle  only  applies  to  constructive  total  loss  of  ship  or  constructive 
total  loss  of  cargo  by  damage  thereto,  not  to  expense  and  labour  of 
earning  freight."]  That  is  the  principle  on  which  we  rely  here.  The 
captain  was  merely  deterred  by  the  expense  from  carrying  the  cargo 
on  to  its  destination.  In  the  case  of  freight,  there  is  nothing  to 
abandon :  the  underwriter  can  derive  no  advantage  from  it.  [Erlb, 
C.  J. — If  the  ship  is  capable  of  being  repaired  so  as  to  carry  on  the 
cargo  and  earn  freight,  at  whatever  cost,  you  contend  that  there  can 
be  no  constructive  total  loss  of  freight?  It  must  be  an  absolute  im- 
possibility ?]  A  reasonable  or  practical  impossibility.  [Erlb,  C.  J.-~ 
If  so,  the  only  question  is  as  to  the  meaning  of  the  averments  in  this 
declaration.  Do  they  show  such  an  extent  of  damage  to  the  ship  as 
to  amount  to  a  constructive  total  loss  7]  In  Ogden  v.  The  General 
Mutual  Insurance  Company,  2  Duer  204,  215,  Bosworth,  J.,  says: 
"  The  underwriters  on  freight  do  not  contract  that  the  voyage  shall 
yield  a  profit  to  the  assured,  nor  that  it  shall  not  cost  him  more  to 
deliver  tne  cargo  according  to  the  terms  of  the  bill  of  lading  than  the 
<^ggi*eg&te  gross  amount  of  freight  payable  on  delivery  of  the  cargo, 

(a)  6«e  the  oritielim  on  Mr.  Phillips'i  obMrratiooi  ob  thfi  eate  (Ph.  oa  loi.  1 114S),  ia  th« 
jvdgmeDt  Id  PbUpoU  r.  Swado,  11  C.  B.  N.  B.  281  (£.  0.  L.  R.  ToL  lOS). 
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*79S1  ^^  ^^®  ^^^  named  in  'the  policy  as  the  measare  of  the  nnder- 
'  -I  writers'  liability  in  case  of  total  los8."(o)  [Bylbs,  J. — "More 
than  the  freight."  Here,  the  cost  of  repair  would  it  is  alleged  have 
been  more  than  the  value  of  "the  ship  and  freight."]  Does  that  make 
any  difiference?  If  the  averments  in  the  declaration  amount  to  a  con- 
structive total  loss,  and  nothing  more,  it  is  submitted  it  does  not  go 
far  enough  to  show  that  the  captain  was  warranted  in  abandoning  the 
voyage,  as  between  the  assured  and  the. insurer  on  freight.  For  any- 
thing that  appears,  he  may  have  repaired  her  and  gone  elsewhere. 
[WiLLES,  J. — That  would  not  have  earned  the  freight.]  Assuming 
that  there  was  a  justifiable  abandonment  of  the  voyage,  there  is  no- 
thing on  the  face  of  the  declaration  to  show  that  any  part  of  the  cargo 
was  in  peril  either  at  the  time  of  the  transhipment  or  during  the  sub- 
sequent voyage.  As  to  this  point,  the  case  is  governed  by  The  Great 
Indian  Peninsular  Bailway  Company  v.  Sanders,  1  Best  &  Smith  41, 
in  error,  2  Beat  &  Smith  266,  and  Booth  t;.  Gair,  15  C.  B.  N.  S.  291 
(E.  C.  L.  B.  vol.  109).  The  charges  mentioned  in  the  declaration 
were  charges  incurred  by  the  captain  in  the  discharge  of  his  duty  to 
his  owner.  [Btles,  J. — This  point  is  immaterial,  if  we  are  against 
ou  upon  the  other.    Willks,  J. — It  will  arise  upon  the  evidence.] 

o  doubt. 

Erle,  C.  J. — When  the  facts  are  ascertained,  it  will  be  a  useful 
consumption  of  time  to  apply  the  law  to  them.  At  present,  we  have 
only  to  determine  whether  or  not  the  declaration  is  sufficient.  Upon 
that  I  decide  in  fkvour  of  the  plaintiff,  on  the  ground  that  there  is 
such  an  allegation  of  damage  to  the  ship  as  would  justify  the  master 
in  abandoning  the  voyage,  and  not  to  make  it  his  duty  to  tranship  the 
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cargo  and  *send  it  on  in  another  vessel  as  agent  and  at  the 
expense  of  his  owner.  Enough,  I  think,  is  shown  on  the  face 
of  the  declaration  to  warrant  the  abandonment  of  the  voyage.  If  that 
be  so,  there  has  been  a  total  loss  of  the  pre-paid  freight.  Upon  that 
short  ground,  I  think,  the  demurrers  as  to  the  goods  being  struck  out, 
the  plaintiff  is  entitled  to  judgment. 

Williams,  J. — I  am  of  the  same  opinion.  It  appears  from  the 
allegations  in  the  declaration  that  the  master  was  justified  in  abandon- 
ing the  voyage.  The  necessary  consequence  of  that  was,  that  the 
plaintiff  lost  the  pre-paid  freight,  and  therefore  he  is  entitled  to 
recover  it  from  the  underwriters  upon  this  policy. 

WiLLES,  J. — I  am  of  the  same  opinion.  To  the  authorities  already 
cited,  I  would  add  the  case  of  Hickie  t;.  Rhodocanachi,  4  Hurlst.  &  N. 
455,  which  went  to  establish  upon  reasonable  grounds  that  the  captain 
is  the  agent  of  the  shipowner.  There,  a  ship  having  been  chartered 
to  carry  troops  to  Calcutta,  by  a  charter-party  under  which  a  portion 
of  the  freight  was  made  payable  on  the  completion  of  the  voyage, 
when  about  700  miles  beyond  the  Mauritius,  caught  fire.  The  ship 
put  back  to  the  Mauritius,  where,  being  found  to  be  greatly  damaged, 
she  was  abandoned  to  the  underwriters  as  totally  lost,  and  the 
abandonment  was  accepted.  The  captain  having  chartered  another 
ship,  and  forwarded  the  troops  to  Calcutta,  the  freight  was  received 
by  the  shipowner's  agents:  and  it  was  held,  that,  in  forwarding  the 
troops,  the  captain  acted  as  agent  for  the  owner,  and  not  for  the 

(a)  Cited  2  Partoni  on  Maritime  Law  388,  where  mnoh  learning  on  the  iaV}eot  ia  eolleeted. 
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underwriters ;  and  that  the  underwriters  to  whom  the  ship  had  been 
abandoned  were  not  entitled  to  any  benefit  from  the  freight  so 
received.  Upon  the  other  point,  as  to  what  are  the  relative  rights  of 
*the  parties  in  the  event  of  the  ship  being  so  damaged  bj  a  r«7Q5 
peril  insured  against  as  not  to  be  able  to  proceed  upon  the  Yoy-  ^ 
age  except  at  an  expense  for  repair  exceeding  her  value  when 
repaired  together  with  the  freight,  I  would  refer  to  what  is  said  by 
Parke,  B.,  in  Worms  v.  Storey,  11  Exch.  427.  There,  a  vessel 
receiving  considerable  damage  in  the  course  of  tl\e  voyage,  the  master, 
without  repairing  her,  as  he  might  have  done,  proceeded  with  her  in 
an  unseaworthy  state,  and  a  large  quantity  of  the  plaintiflTs  goods 
were  necessarily  thrown  overboard;  and  it  was  held,  that,  having 
elected  not  to  repair  the  vessel,  the  owner  was  liable  for  proceeding 
on  the  voyage  with  his  vessel  in  an  unseaworthy  state.  The  charter- 
party  contained  an  exception  of  *'  all  unavoidable  hindrances,  dangers 
and  accidents  of  the  sea."  Parke,  B.,  said :  '*  Under  a  charter-party 
containing  such  an  exception,  if  the  vessel  sails  in  a  seaworthy  state, 
and  in  the  course  of  the  voyage  is  damaged  by  perils  of  the  sea,  the 
owner  is  not  bound  to  repair  it:  bul,  if  he  does  not  choose  to  repair, 
he  ought  not  to  go  to  sea  with  the  vessel  in  an  unseaworthy  state, 
and  so  cause  the  loss  of  the  cargo.  He  ought  either  to  repair  or 
stop."  That  being  the  ordinary  contract  of  affreightment,  the  policy 
must  be  taken  to  be  made  in  reference  to  it.  Where  the  vessel  is 
rendered  incapable  by  a  peril  insured  against  from  proceeding  on  the 
vpyage,  I  see  no  reason  why  the  owner  of  the  goods  should  inter- 
vene in  order  to  prevent  loss  to  the  underwriter.  I  do  not  see  why 
he  should  not  treat  it  as  a  total  loss.  Say  the  goods  are  worth  50002., 
and  the  freight  to  Buenos  Ayres  was  10002.,  of  which  2502.  had  been 
pre-paid  ;  and  suppose  it  would  cost  80002.  to  put  the  vessel  in  a  con- 
dition to  prosecute  the  voyage,  and  when  repaired  her  value  would 
be  20002.,  and  no  other  vessel  could  be  founa  at  the  port  where  she 
then  was  to  take  the  goods  on  to  *Buenos  Ayres  except  at  a  r«79g 
cost  of  15002.  Under  these  circumstances,  it  would  not  be  to  *- 
the  interest  of  the  shipowner,  or  of  the  master  as  representing  himy 
to  repair  the  ship  or  to  forward  the  goods.  The  owner  of  the  goods^ 
however,  has  lost  the  2502.  advanced,  and  further  he  has  lost  5U02..on 
the  whole  transaction.  That  clearly  would  be  a  case  of  total  loss, 
and  such  as  might  be  proved  under  a  declaration  such  as  this.  The 
seventh  plea  is  clearly  a  bad.  one. 

Bylss,  J. — I  am  of  the  same  opinion.  It  is  plain,  upoa  the 
authority  of  Moss  v.  Smith,  9  C.  B.  94  (E.  C.  L.  R.  vol.  67),  that  this 
declaration  sufficiently  alleges  that  which  amounts  to  a  total  loss  of 
the  pre-paid  freight.  Whatever,  therefore,  be  the  master's  right  or 
duty  under  the  circumstances,  it  is  distinctly  averred  that  it  was 
practically  impossible  to  carry  the  goods  on  in  the  Richmond,  and 
therefore  the  master  was  compelled  to  abandon  the  voyage.  The 
owner  of  the  goods  repossessed  himself  of  them,  and  carried  them  to 
their  destination  in  another  vessel,  paying  a  higher  rate  of  freight. 
He  cannot  sue  the  shipowner  for  the  pre-paid  freight.  He  has  lost  it 
by  a  peril  insured  against.  Upon  that  ground,  therefore,  I  asree 
with  the  rest  of  the  court  in  thinking  that  the  plaintiff  is  entitled  to 
judgment.     As  to  the  seventh  plea,  however  seaworthy  the  Boa  Fe 
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might  have  been,  the  pre-paid  freight  would  be  lost.     That  plea, 

therefore,  is  clearly  bad.  Judgment  for  the  plaintiff,  (a) 

(<i)  The  rule  wu  drawn  np, — "That  the  general  demarrer  to  the  whole  declaration  be  re- 
stored, and  that  judgment  be  entered  for  the  plaintiff  upon  the  laid  demarrers  refpeettTely,** 
that  is,  to  the  deolaration  and  to  the  seventh  plea. 

K  ,  I      J    ■         L  I  ■     II      II  M  ■        ■  _       _M^^_ii      Li   I _■ I  ■ -       _  m 

The  extent  of  the  liahiUty  of  insu-  disabled  by  the  perils  insured  against, 
rers  of  freight,  where  the  voyage  has  and  that  the  cargo  oould  not  be  carried 
been  abandoned,  was  yery  ably  and  to  the  port  of  destination  from  the  port 
fully  discussed  in  the  case  of  Thwing  of  necessity  for  one  half  the  freight 
v.  Washington  Ins.  Co.,  10  Gray  443,  valued  in  the  policy:  Whitney  v.  New 
and  the  conclusion  arrived  at  virtually  York  Fireman's  Ins.  Co.,  18  Johns. 
in  accordance  with  the  case  in  the  210 ;  4  Wend.  53.  It  is  a  oonstmctive 
text ;  that  where  the  sale  of  a  ship  be-  total  loss  if  the  vessel  cannot  be  repair- 
comes  necessary  at  an  intermedfate  ed  at  the  port  of  necessity  for  less  than 
port  in  consequence  of  damages  sus-  half  her  value,  and  in  such  esse  the 
tained  by  perils  insured  against,  the  owner  is  entitled  to  abandon,  and  the 
owner  is  entitled  to  abandon,  and  claim  insurers  become  liable  for  a  total  loss 
for  a  total  loss  of  freight,  and  that  not-  of  freight :  Goolidge  v,  Gloucester  Ins. 
withstanding  the  cargo  may  be  carried  Co.,  15  Mass.  341.  Where,  however, 
to  its  destination  in  another  vessel  for  part  of  the  prescribed  voyage  has  been 
a  price  equal  to  the  freight  which  performed  before  the  happening  of  the 
would  have  been  paid  had  the  original  peril  insured  against,  and  the  cargo  re- 
ship  completed  lier  voyage  \  Bigelow,  mains  in  tpecie,  so  that  it  can  be  sent 
J.,  in  his  opinion,  saying,  *<  that  al-  forward  to  the  port  of  destination  at  a 
though  it  may  be  the  dtUjf  of  the  mas-  cost  less  than  a  moiety  of  the  stipa- 
ter  to  forward  the  cargo  after  the  loss  lated  freight,  no  total  loss  is  occasioned, 
of  the  vessel,  where  it  can  be  done  for  As  to  the  question  of  how  far  it  is 
•the  same  or  even  a  greater  freight  than  the  duty  of  the  master  to  forward  the 
the  original  charter-party  called  for,  cargo,  where  the  original  ship  is  lost 
such  action  of  the  master  shall  notde-  at  an  intermediate  port  by  a. pen!  in- 
prive  the  owners  of  their  <;laim  against  sured  against  ]  the  current  of  authority 
the  insurers  for  a  total  loss  of  freight,  seems  to  sustain  the  rule  laid  down  in 
the  subsequent  freight  not  being  the  Lemont  v.  Lord,  52  Me.  365.  That  it 
freight  insured."  is  a  duty  which  the  master  owes  to  the 

It  had  previously  been  held  in  Lord  owners,  in  the  first  place,  to  forward 
V.  The  Neptune  Ins.  Co.,  10  Gray  109,  the  cargo  if  anything  can  be  saved  as 
that  where  a  vessel  is  lost  at  an  inter-  freight  for  them,  and  in  case  there  can- 
mediate  port  by  one  of  the  perils  in-  not,  it  becomes  his  dafy  to  the  shippers 
sured  against,  the  power  of  earning  as  their  agent,  whenever  sneh  forward- 
freight  is  gone,  and  the  insurer  is  Ha-  ing  promises  to  be  reasonably  for  their 
hie  on  his  contract ;  and  in  such  a  case  interest. 

if  the  master  sends  forward  the  cargo  In  a  case  in  New  York  (Kinsman  r. 

at  a  cost  exceeding  the  original  freight,  The  New  York  Ins.  Co.,  5  Boew.  460), 

he  will  be  presumed  to  be  acting  for  the  rule  was  fully  sustained,  as  far  as 

the  benefit  of  the  shippers.  regards  the  owners,  the  court  holding 

In  order  to  sustain  an  action  on  a  that  the  master  was  bound  in  duty  to 

policy  for  a  total  loss  of  freight,  it  is  earn  freight  by  forwarding  the  eargo, 

requisite,  to  prove  that  the  ship  was  notwithstanding  a  constructive  loaa. 
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•RICHARD  ARCHER  W ALLINGTON,  Appellant ;  EMILY  r^n^^ 

WILLES,  Respondent.    June  2.  ■•  '^' 

The  69tli  Metion  of  the  Pablic  Health  Aot,  1848,  givei  the  loeel  board  of  health  power  to 
reeorer  in  a  summary  manner  from  the  ownen  of  the  frontage  their  reipeetire  proportions  of 
the  expenses  legally  inourred  by  the  board  in  sewering,  lerelling,  paTing,  Ae.,  the  street :  and 
the  62d  section  of  the  Local  Goremment  Act,  1858,  provides  that  these  expenses  may  be  reco- 
rered  from  the  person  who  is  the  owner  of  such  premises  when  the  works  are  completed  for 
which  sach  expenses  hare  been  inearred,  and  §haU  bear  interttt  at  the  raU  of  6  per  e««f.  per 
amnrnm  tilt  payment.  The  120th  section  of  the  Public  Health  Act,  1848,  gave  an  appeal  to  the 
general  board  of  health  against  the  decision  of  the  local  board  in  respect  of  these  expenses,  and 
empowered  the  general  board  to  make  **  such  order  in  the  matter  as  to  them  may  seem  eqni- 
table,"  and  declared  that  "  the  order  so  made  shall  be  binding  and  condnsiYe  upon  the  said  local 
board  :"  and  the  65th  section  of  the  Local  QoYcmment  Act,  1858,  enacts  that  memorials  under 
the  120th  section  of  the  former  act  shall  be  addressed  to  one  of  the  secretaries  of  state,  "  who 
shall  hare  the  same  powers  in  respect  thereof  as  are  vested  in  the  general  board  of  health  by 
the  said  section :" — 

Held,  that  the  award  of  the  home  secretary  nnder  this  last-mentioned  provision  is  eoncln- 
siTo  as  to  the  amount  due  as  well  for  interest  as  for  principal,  though  no  mention  is  made 
therein  of  interest. 

But,  eemhUf  that  no  interest  is  payable  unless  the  amount  really  due  from  the  party  for  his 
proportion  of  the  expense  of  the  works  has  been  demanded. 

Therefore,  where  the  award  of  the  home  secretary  was  for  a  smaller  sum  than  that  demanded 
by  the  board,  and  professed  to  be  for  a  given  sum  "  in  frill  of  all  demands/' — Held,  that  the 
award  was  conclusive,  and  the  board  were  not  entitled  to  interest  up  to  that  time. 

This  was  a  case  stated  under  the  20  &  21  Yict.  c.  43,  for  obtaining 
the  opinion  of  the  court  on  questions  of  law  which  arose  in  the  exer- 
cise of  the  justices'  summary  jurisdiction,  under  the  Public  Health 
Act,  1848  (11  &  12  Vict  c.  48),  and  the  Local  Government  Act,  1858 
(21  &  22  Yict.  c.  98),  on  the  hearing  of  the  information  or  complaint 
for  recovery  of  the  sum  of  6792.  78.  Id,^  the  respondent's  proportion 
of  making  two  streets  in  the  district  of  Leamington,  in  the  county  of 
Warwick,  and  the  sum  of  1872. 8e,  lid.,  interest  thereon.  The  follow- 
ing are  the  circumstances  of  the  case: — 

1.  In  the  year  1862,  the  parish  of  Leamington  was  by  a  provisional 
order  of  the  general  board  of  health,  confirmed  and  made  absolute  by 
the  Public  Health  Supplemental  Act,  1862  (No.  2),  16  k  16  Yict  c. 
69,  created  a  district  for  the  purposes  of  the  Public  Health  Act,  1848 ; 
and  the  said  Public  Health  Act,  with  the  exception  of  s.  60,  was  ap- 
plied to  and  put  in  force  within  the  said  district. 

2.  By  s.  69  of  the  Public  Health  Act,  1848,  it  is  ^enacted,  .^ngg 
that,  ''  In  case  any  present  or  future  street,  or  any  part  thereof  '- 
(not  being  a  highway),  be  not  sewered,  levelled,  paved,  flagged,  and 
channelled  to  the  satisfaction  of  the  local  board  of  health,  such  board 
Q^AJf  by  notice  in  writing  to  the  respective  owners  or  occupiers  of  the 
premises  fronting,  adjoining,  or  abutting  upon  such  parts  thereof  as 
may  require  to  be  sewered,  levelled,  paved,  flagged,  or  channelled, 
require  them  to  sewer,  level,  pave,  fliag,  or  channel  the  same  within  a 
time  to  be  specified  in  such  notice ;  and,  if  such  notice  b^  not  com- 
plied with,  the  said  local  board  may,  if  they  shall  think  fit,  execute 
the  works  mentioned  or  referred  to  therein ;  and  the  expenses  incurred 
by  them  in  so  doing  shall  be  paid  by  the  owners  in  de£Biult,  accord- 
ing to  the  frontage  of  their  respective  premises,  and  in  such  propor- 
tions as  shall  be  settled  by  the  surveyor,  or,  in  case  of  dispute,  as 
shall  be  settled  by  arbitration  (having  regard  to  all  the  circumstances 
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of  the  case)  in  the  manner  provided  by  this  act  ;(a)  and  such  expenses 
may  be  recovered  from  the  last-mentioned  owners  in  a  summary  man- 
ner, or  the  same  may  be  declared  by  order  of  the  said  local  board  to 
be  private  improvement  expenses,  and  be  recoverable  as  such  in  the 
manner  hereinafter  (6)  provided." 

8.  The  Local  Government  Act,  1858,  took  effect,  in  the  said  district 
of  Leamington,  from  the  Ist  of  September,  1858. 

4.  By  s.  88  of  this  act,  it  is  enacted,  that,  "  the  powers  given  to 
local  boards  of  health  by  the  69th  and  70th  sections  of  the  Public 
Health  Act,  1848,  to  compel  the  sewering,  levelling,  paving,  flagging, 
and  channelling  of  streets  that  are  not  highways  repairable  at  the 
public  expense,  and  after  the  completion  of  such  works  to  declare  such 
*7d91   ^^^^^^  ^^^  highways  repairable  *at  the  public  expense,  shall 

.  -I  extend  to  providing  the  means  of  lighting,  metalling,  or 
making  good  such  streets,  and  may  be  exercised  in  respect  of  the 
carriage-way,  foot-way,  or  any  part  of  such  streets;  and  the  said 
powers  shall  be  deemed  to  have  extended,  and  shall  extend  and  be 
exercised,  in  respect  of  any  street  or  road  of  which  a  part  was  at  the 
time  of  the  application  of  the  Public  Health  Act,  184o,  or  is  or  may 
be  a  public  footpath  or  repairable  at  the  public  expense,  as  fully  as  if 
the  whole  of  such  street  or  road  had  been  or  was  a  highway  not 
repairable  at  the  public  expense." 

5.  By  8.  62  of  the  Local  Government  Act,  1868,  it  is  enacted,  that, 
''  where  the  local  board  have  incurred  expenses  for  the  repayment 
whereof  the  owner  of  the  premises  for  or  in  respect  of  which  the 
same  are  incurred  is  made  liable  either  by  application  of  or  agree- 
ment with  the  owner,  or  by  the  Public  HeiEtlth  Act»  1848,  or  any  act 
incorporated  therewith,,  or  this  act,  the  same  may  be  recovered  from 
the  person  who  is  owner  of  such  premises  when  the  works  are  com- 
pleted for  which  such  expenses  have  been  incurred,  in  the  manner 

Erovided  by  the  Public  Health  Act,  1848 ;  and  such  expenses  shall 
e  a  charge  on  the  premises  in  respect  of  which  they  were  incurred, 
and  shall  bear  interest  at  the  rate  of  51  per  centum  per  annum  till 
payment  thereof.  In  all  summary  proceedings  by  a  local  board  for  the 
recovery  of  expenses  incurred  by  them  in  works  of  private  improve- 
ment, the  time  within  which  such«proceedings  may  be  taken  shall  be 
reckoned  from  the  date  of  the  service  of  notice  of  demand." 

6.  By  s.  120  of  the  Public  Health  Act,  1848,  it  is  enacted,  thai, 
*^  if,  in  any  case  in  which  the  local  board  are  empowered  to  recover 
any  expenses  incurred  by  them  in  a  summary  manner,  or  to  declare 
*8001  ^^^^  '''expenses  to  be  private  improvement  expenses,  any  per- 

-'  son  shall  deem  himself  to  be  aggrieved  by  the  decision  of  the 
said  local  board  thereupon,  he  may  within  seven  days  after  notice  of 
such  decision,  address  a  memorial  to  the  said  general  board,  stating 
the  grounds  of  his  complaint ;  and  the  said  general  board  may  make 
such  order  in  the  matter  as  to  them  may  seem  equitable;  and  the 
order  so  made  shall  be  binding  and  conclusive  upon  the  said  local 
board :  and,  if  the  said  local  board  shall  have  proceeded  to  recover 
such  expenses  in  a  summary  manner,  the  said  general  board  may,  if 
they  shall  think  fit,  direct  the  said  local  board  to  pay  to  the  person  ao 

(a)  8m  Baytoy,  app.,  Wilkimon,  reap.,  anti,  p.  161. 
{h)  SMtioB  146. 
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proceeded  against  such  sum  as  they  may  consider  to  be  a  just  com- 

fsnsation  for  the  loss,  damage,  or  grievance  thereby  sustained  by 
im." 

By  9.  65  of  the  Local  Government  Act,  1858,  it  is  enacted,  that 
"memorials  under  the  I20th  section  of  the  Public  Health  Act,  1848, 
from  and  afler  the  1st  of  September,  1858,  shall  be  addressed  to  one 
of  Her  Majesty's  principal  secretaries  of  state,  who  shall  have  the 
same  powers  in  respect  thereof  as  are  vested  in  the  general  board  of 
health  by  the  said  section." 

8.  And  by  s.  81  of  the  same  act,  it  is  enacted,  that  "all  orders  made 
by  one  of  Her  Majesty's  principal  secretaries  of  state  in  pursuance 
of  this  act  shall  be  binding  and  conclusive  in  respect  of  the  matters 
to  which  they  refer ;  and  any  such  secretary  may  make  orders  as  to 
the  costs  of  any  appeal  to  him  under  this  act,  and  the  parties  by 
whom  such  costs  are  to  be  borne ;  and  every  such  order  may  be  made 
a  rule  of  one  of  the  superior  courts  of  law,  on  the  application  of  any 
party  named  therein." 

9.  On  the  21st  of  September,  1858,  two  -streets  within  the  district 
of  Leamington,  called  respectively  Russell  Terrace  and  Farley  Street, 
and  which  were  not  at  the  time  highways  within  the  meaning  of  the 
*said  69th  section  of  the  Public  Health  Act,  1848,  were  not  r«oQi 
sewered,  levelled,  paved,  flagged,  channelled,  metalled,  and  ^ 
made  good  to  the  satisfaction  of  the  local  board  of  health  for  the  said 
district  Thereupon  the  local  board,  by  notices  in  writing  to  all  the 
owners  within  the  meaning  of  the  said  act  of  the  premises  fronting, 
adjoining,  or  abutting  upon  the  whole  of  the  said  streets  respectively, 
required  them  respectively  within  one  calendar  month  from  the  ser- 
vice thereof  to  sewer,  level,  pave,  flag,  channel,  metal,  and  make  good 
so  much  of  the  said  streets  respectively  as  their  said  premises  respec- 
tively fronted  or  adjoined  to  or  abutted  upon.  Such  notices  were  not 
complied  with  by  any  of  the  said  owners ;  and  the  local  board  there- 
upon executed  the  works  mentioned  or  referred  to  in  the  said  notices 
respectively,  and  incurred  certain  expenses  in  so  doing. 

10.  The  respondent  was  and  is  the  owner  of  certain  lands  abutting 
upon  the  said  street  called  Russell  Terrace,  and  also  of  certain  other 
lands  abutting  upon  the  said  street  called  Farley  Street ;  and  the  pro- 
portion of  the  respective  expenses,  calculated  according  to  the  front- 
age of  her  said  lands  respectively,  and  settled  by  the  surveyor  under 
the  said  Public  Health  Act,  1848,  as  due  from  her,  was  6422.  128,  Sd, 
in  respect  of  her  lands  abutting  on  Russell  Terrace,  and  921.  28.  6d,  in 
respect  of  her  lands  abutting  on  Farley  Street,  making  a  total  of  7S42. 
U8.  9d 

11.  The  local  board  have  not  at  any  time  declared  the  said  expenses 
to  be  private  improvement  expenses,  within  the  meaning  of  the  Public 
Health  Act,  1848. 

12.  On  the  21st  of  December,  1859,  payment  of  the  sum  of  7842. 
148.  9d,  being  the  aggregate  of  the  above-mentioned  proportions, 
with  interest  to  that  day,  was  duly  demanded  by  the  said  local  board 
of  the  said  respondent.  On  the  26th  of  December,  1859,  the  r«oAo 
^respondent  duly  addressed  to  the  Right  Hon.  Sir  G.  C.  Lewis,  ^ 
Bart.,  the  then  secretary  of  state  for  the  home  department,  a  memorial 
under  the  120th  section  of  the  Public  Health  aci  1848,  and  the  65th 
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payable  under  a  different  act  or  different  clause.  I  offered  to  pro- 
duce the  act,  i^nd  to  read  it  to  Mr.  Rawlinson.  He  said  there  was  no 
necessity  for  that ;  for,  he  knew  the  clause.  I  objected  to  his  taking 
any  notice  of  the  question  of  interest."  And,  on  cross-examination, 
Mr.  Wallington  said:  "I  have  received  a  letter  from  Mr.  Taylor, 
secretary  to  the  local  government  act  office,  about  the  interest,  which  I 
♦ftOfil  ^^J®^^  ^  produce.  *I  believe  Mr.  Locke  inquired  whether 
^  Mr.  Taylor  could  not  be  written  to ;  and  I  said  I  knew  what 
Mr.  Taylor's  opinion  was." 

John  Harris,  being  sworn,  said:  ''I  am  sub-clerk  to  the  local 
board.  I  was  present  on  the  inquiry  held  by  Mr.  Rawlinson,  and 
heard  something  take  place  as  to  the  question  of  interest.  Mr. 
Baker  asked  what  was  the  amount  of  the  whole  claim,  and  of  the 
interest.  Mr.  Wallington  objected  to  state  the  amount  of  the  interest, 
as  it  was  not  part  of  the  claim  before  Mr.  Rawlinson,  and  said  it  was 
claimed  under  a  separate  clause  of  the  act,  and  was  going  to  read  the 
act,  but  Mr.  Rawlinson  said  he  knew  the  clause.  I  mean  the  62d 
clause  of  the  Local  Government  Act." 

21.  After  hearing  the  case,  the  justices  considered  the  order  of  the 
secretary  of  state  was  conclusive  upon  them ;  and  ordered  that  pay- 
ment of  6791.  7s,  Id.  be  made  by  Mrs.  Willes  to  the  said  local  board, 
in  full  of  all  demands  in  respect  of  the  matters  set  forth  in  the 
information.    • 

The  questions  for  the  opinion  of  the  court  were, — first,  whether 
the  decision  was  or  was  not  right  in  point  of  law, — ^secondly,  if  the 
local  board  were  entitled  to  any  interest  in  addition  to  the  sum 
awarded  by  the  secretary  of  state,  from  what  day  or  time,  and  on 
what  sum,  was  such  interest  claimable. 

If  the  decision  was  right,  the  order  as  made  was  to  stand :  if  not, 
the  court  was  requested  to  remit  the  matter  to  the  justices  in  order 
that  they  might  make  a  proper  order  in  accordance  with  their  decision. 

Hordce  Lloyd,  for  the  appellant.(a)— The  question  turns  mainly  on  the 
*ft071  ^^^  section  of  the  Local  *Government  Act,  1858,  which 
-I  provides,  that,  "  where  the  local  board  have  incurred  expenses 
for  the  repayment  whereof  the  owner  of  the  premises  for  or  in  respect 
of  which  the  same  are  incurred  is  made  liable,  either  by  application 
of  or  agreement  with  the  owner,  or  by  the  Public  Health  Act,  1848, 
or  any  act  incorporated  therewith,  or  this  act,  the  same  may  be  re- 

(o)  The  points  marked  for  argnment  on  the  part  of  the  appellants  were  as  follows  : — 

**  1.  That  the  decision  of  the  justices  was  wrong  in  point  of  law ;  and  that  the  local  board  of 
health  were  entitled  to  recover  interest  in  addition  to  the  sam  of  679/.  7».  Id.  awarded  by  the 
secretary  of  state,  as  mentioned  in  the  ease : 

"  2.  That  the  powers  given  to  the  secretary  ef  state  upon  a  memorial  to  him  under  the 
provisions  of  s.  120  of  the  Public  Health  Act,  1848  (11  A  12  Viet.  e.  (13),  and  of  s.  66  of  the 
Local  Government  Act,  1868  (21  A  22  Viet  e.  98),  extend  only  to  the  decision  of  the  loeal 
board  upon  the  amount  of  the  expenses  or  other  matter  within  the  Jnrisdietion  of  the  local 
board,  which  interest  is  not : 

<'3.  That  the  right  to  interest  is  given  by  a  separate  and  subsequent  enactment,  s.  62  of  the 
Local  Qovernment  Act,  1868 ;  and  that  the  obligation  to  pay  such  interest  is  a  fresh  statutory 

duty  : 

**  4.  That  such  interest  began  to  run  from  the  time  when  the  expenses  first  becaaae  due  and 
were  demanded,  t.  «.  on  the  21st  of  Deeeiuber,  1869,  or,  at  any  rate,  from  the  time  of  the  demand 
of  the  reduced  amount,  in  February,  1860;  and  that  such  interest  continues  and  will  eontiaae 
to  run  until  payment" 
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covered  from  the  person  who  is  owner  of  such  premises  when  the 
works  are  completed  for  which  such  expenses  have  been  incurred,  in 
the  manner  provided  by  the  Public  Health  Act,  1848  [s.  129],  and 
9uch  expenses  shall  be  a  charge  on  the  premises  in  respect  of  which 
they  were  incurred,  and  shall  bear  interest  at  the  rate  of  61,  per  centum 
per  annum  till  payment  thereof^'*  By  the  120tb  section  of  the  Pub- 
lic Health  Act,  1848,  an  appeal  to  the  general  board  of  health  was 
given  to  any  party  aggrieved  by  proceedings  of  the  local  board  as  to 
the  recovery  of  expenses ;  and  the  general  board  were  empowered  to 
make  such  order  in  the  matter  as  to  them  '^might  seem  equita-  r^o^o 
ble,  and  the  order  so  made  was  to  be  binding  and  conclusive  ^ 
upon  the  said  local  board.  Now  by  the  6dth  section  of  the  Local 
Government  Act,  1868,  this  appeal  is  to  be  by  memorial  addressed 
to  one  of  Her  Majesty's  principal  secretaries  of  state,  *'who  shall 
have  the  same  powers  in  respect  thereof  as  are  vested  in  the  general 
board  of  health  by  the  said  section :"  and  the  81st  section  of  the  same 
act  provides  that ''  all  orders  made  by  one  of  Her  Majesty's  principal 
secretaries  of  state  in  pursuance  of  this  act  shall  be  binding  and  con- 
clusive in  respect  of  the  matters  to  which  they  refer;  and  any  such 
secretary  may  make  orders  as  to  the  costs  of  any  appeal  to  him 
under  this  act,  and  the  parties  by  whom  such  costs  are  to  be  borne; 
and  every  such  order  may  be  made  a  rule  of  one  of  the  superior 
courts  of  law,  on  the  application  of  any  party  named  therein."  The 
respondent  and  others  naving  been  called  upon  to  sewer,  level,  pave, 
&c.,  certain  streets  upon  which  their  premises  abutted,  and  having 
omitted  to  comply  with  the  notice,  the  necessary  works  were  done  by 
the  local  board,  and  the  expenses  incurred  were  apportioned  by  the 
surveyor,  and  J34^.  14«.  %d.  was  demanded  from  the  respondent  on 
the  21st  of  December,  1859.  The  respondent  thereupon  presented  a 
memorial  of  appeal  under  the  65th  section  of  the  Local  Government 
Act.  The  local  board  reconsidered  the  matter,  and  reduced  their 
demand  to  705^.  95.  9(2.,  and  gave  notice  thereof  to  the  respondent  on 
the  21st  of  December,  1859.  Within  seven  days  after  the  receipt  of 
this  notice,  the  respondent  addressed  a  second  memorial  to  the  secre- 
tary of  state.  An  inauiry  was  thereupon  had,  and  he  on  the  20th  of 
November,  1863,  made  an  order  that  the  respondent  should  pay  the 
local  board  6792.  7^.  \d,^  'Mn  full  of  all  demands:"  and  that  sum  was 
tendered  by  her  on  the  17th  of  December.  The  question  now  is, 
^whether  the  award  of  the  home  secretary  precludes  the  local  r«c>/\Q 
board  from  recovering  interest  from  the  time  of  their  amended  L 
demand  on  the  21st  of  December,  1859.  On  the  part  of  the  respondent, 
the  contention  is  that  the  award  of  Sir  George  Grey  of  the  6792.  *ls. 
Id.  ''  in  full  of  all  demands,''  covers  the  interest  up  to  that  time.  On 
the  other  hand,  it  is  submitted  on  behalf  of  the  local  board  that  Sir 
George  Grey  only  had  power  to  deal  with  that  which  was  referred  to 
him,  viz.  the  amount  of  the  principal.  If  the  order  includes  interest 
up  to  that  time,  the  board  will  be  receiving  compound  interest  in 
respect  of  any  subsequent  delay  in  payment.  Suppose  the  damages 
recovered  in  an  action  are  reduced  on  motion,  the  interest  is  allowed 
on  the  reduced  amount  from  the  time  of  the  verdict,  (a)     [Eble,  C. 

(a)  Th«  14  2  Viet.  e.  110,  ■.  17,  givM  iotereit  only  from  Ui«  tim«  of  ontoring  ap  jndgmont 
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J. — We  do  not  sit  in  judgment  on  the  award  of  the  home  seoretarj. 
The  sum  he  has  awarded  is  the  sum  that  is  due.]  His  award  is  only 
of  the  amount  due  for  principal.  The  69th  section  of  the  Pablic 
Health  Act,  1848,  creates  ihe  liability :  and  the  62d  section  of  the 
Local  Government  Act,  1858,  gives  the  interest.  The  liability  is 
incurred  when  the  expenses  are  incurred;  and  the  interest  must  run 
from  the  same  period,  though  the  amount  may  be  subsequently 
varied.  [Btles,  J. — The  amount  must  be  liquidated  and  settled  so 
as  to  be  in  the  nature  of  a  mortgage.]  No  doubt.  It  is  the  duty  of 
the  frontagers  to  do  the  work  themselves,  upon  receiving  notice. 
They  are  in  default  if  they  neglect  to  do  it:  and,  if  the  local  board 
do  it,  there  is  no  hardship  in  the  adjoining  owners  being  called  upon 
to  pay  interest  from  the  moment  their  liability  is  ascertained.  All 
that  the  home  secretary  could  deal  with  upon  the  appeal  to  him,  was, 
*8101  ^^^  amount  of  the  expenses  and  the  *apportionment.  [Btlbs, 
^  J. — I^  as  you  contend,  the  interest  ran  from  the  time  the  ex- 
penses were  incurred,  the  respondent  never  could  stop  its  currency 
until  the  decision  of  the  home  secretary  was  made  known.]  Interest 
is  not  in  the  nature  of  a  penalty.  The  theory  is,  that  the  money  in 
the  hands  of  the  respondent  is  worth  6  per  cent.  [Btles,  J.— Then 
she  is  to  pay  6  per  cent,  whether  she  makes  it  or  not.  The  local 
board  called  upon  her  to  pay  a  sum  which  it  turns  out  they  were  not 
warranted  in  demanding,  ^here  has  been  no  demand  of  the  proper 
sum.  Why  is  she  to  pay  interest,  when  she. tendered  the  proper 
amount  in  a  reasonable  time  after  it  was  ascertained?]  The  same 
argument  might  equally  be  urged  when  a  judgment  is  appealed 
against.  [Eble,  C.  J. — This  power  of  entertaining  an  appeal  against 
the  apportionment  of  the  expenses  is  given  to  the  borne  secretary 
after  the  legislature  had  bad  the  provision  as  to  interest  immediately 
under  their  contemplation.] 

Markby,  for  the  respondent.(a)— The  award  of  the  home  secretary 
is  conclusive  as  to  the  amount  due.  Interest  can  only  be  looked  upon 
as  a  penalty  for  the  non*performance  of  a  duty.  A  party  can  never 
be  liable  to  damages  until  default:  and  here  the  respondent  was 
guilty  of  none,  inasmuch  as  the  Imount  really  due  (which  she  was 
always  ready  to  pay)  was  never  demanded. 

*8111  ^^^B'  ^*  ^' — I^  appears  to  me  that  Mr.  Markby  has  *put 
^  forward  a  principle  which  most  likely  would  prevail  when- 
ever that  precise  point  shall  be  raised  for  our  decision.  Upon  the 
other  point,  however,  I  entertain  a  clear  opinion  in  favour  of  the 
respondent.  The  69th  section  of  the  Public  Health  Act,  1848,  gives 
the  local  board  of  health  power  to  recover  in  a  summary  manner 
from  the  owners  of  the  frontage  their  respective  proportions  of  the 
expenses  legally  incurred  by  the  board  in  sewering,  levelling,  paving, 
&c.,  the  street :  and  the  62d  section  of  the  Local  Government  Act, 
1858,  provides  that  these  expenses  may  be  recovered  from  the  person 
who  is  the  owner  of  such  premises  when  the  works  are  completed  for 
which  such  expenses  have  been  incurred,  and  shall  bear  interest  at 

(a)  Tb«  poioti  marked  for  argnmeiit  on  tho  part  of  the  respondent  were  as  foHows : — 
**  1.  That  the  jostioes  had  no  Juriidiotion  to  entertain  this  qoestion : 

« 2.  That  the  sum  awarded  by  the  secretary  of  state  having  been  awarded  in  '  Inll  of  all 
demands,'  interest  cannot  now  be  claimed  by  the  local  board." 
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tbe  rate  of  5  per  eent.  per  annum  till  payment  thereof.  The  120th 
section  of  the  Pablic  Health  Act,  1848,  gave  an  appeal  to  the  general 
board  of  health  against  the  decision  of  the  local  board  in  respect  of 
these  expenses,  and  empowered  the  general  board  to  make  "  such  order 
in  the  matter  as  to  them  may  seem  equitable/'  and  declared  that  ''  the 
order  so  made  shall  be  binding  and  conclusive  upon  the  said  local 
board."  Then  the  65th  section  of  the  Local  Government  Act,  1858, 
enacts  that  memorials  under  the  120th  section  of  the  former  act  shall 
be  addressed  to  one  of  the  secretaries  of  state,  "  who  shall  have  the 
same  powers  in  respect  thereof  as  are  vested  in  the  general  board  of 
health  by  the  said  section."  I  think,  that,  as  that  power  of  appeal  to 
the  secretary  of  state  is  created  after  the  section  giving  the  summary 
remedy  for  the  principal,  and  after  the  section  giving  interest  thereon 
till  payment,  it  was  intended  that  the  secretary  of  state  should  have 
power  to  make  an  order  which  should  be  binding  and  conclusive  upon 
the  local  board  in  respect  both  of  principal  and  interest.  In  this  case, 
Sir  George  Grey,  as  it  appears  to  me,  has  in  effect  said  by  his  award, 
the  amount  due  for  ^principal  and  interest  is,  679?.  78.  Id,  I  rnoi  o 
think  the  very  wide  provision  of  the  statute  makes  that  award  ^ 
binding  and  conclusive  upon  the  local  board  from  the  time  it  was 
made.  It  appears  that  Mrs.  Willes  was  ready  from  that  time  to  pay 
what  was  due.  I  therefore  think  the  decision  of  the  justices  should 
be  affirmed.  When  the  proper  time  comes  for  deciding  that  question, 
I  think  I  should  incline  to  assent  to  Mr.  Markby's  proposition,  that 
the  interest  is  given  by  way  of  penalty  for  the  party's  default  in  per- 
formance of  a  auty.  It  seems  to  me  to  be  founded  in  good  sense,  and 
that  in  justice  no  interest  should  be  due  until  the  amount  for  which 
the  party  is  legally  liable  has  been  settled  and  ascertained,  and  duly 
demanded.  I  do  not,  however,  rest  my  decision  upon  that  point.  I 
am  very  clear  upon  the  second  point,  viz.  that  the  award  of  Sir  George 
Grey  has  decided  the  matter. 

Williams,  J.,  and  Willes,  J.,  concurred. 

Btlbs,  J. — I  should  be  content  to  rest  entirely  on  the  point  urged 
by  Mr.  Markby,  that  interest  is  given  as  a  sort  of  penalty  for  the 
breach  of  duty  on  the  part  of  the  respondent.  But  upon  the  other 
point  also  I  entirely  agree  with  what  has  fallen  from  my  Lord. 

Lloyd  submitted,  that,  inasmuch  as  the  tender  was  not  made  until  a 
month  after  Sir  George  Grey's  award,  and  therefore  the  local  board 
were  at  all  events  entitled  to  a  month's  interest,  they  should  not  be 
visited  with  costs. 

Btles,  J. — There  was  no  unreasonable  delay.  The  decision  must 
be  affirmed  with  costs.  Decision  affirmed,  with  costs. 
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•818]  *THELWALL  v.  YELVEBTON.    May  28. 

1.  An  Irish  jadgment  for  a  debt  eontraeted  id  EngUnd  doei  not  eonstitnto  *  "eaiiM  of  action 
which  arose  within  the  Jurisdiction"  of  the  superior  courts  of  this  country,  within  the  meaning 
of  the  18th  section  of  the  Common  Law  Procedure  Act,  1852 ;  nor  does  its  remaining  unsatis- 
fied, the  debtor  being  in  this  country,  constitute  **  a  breach  of  a  eontract  made  within  the  joiia- 
diction." 

2.  A.  sued  B.  in  Ireland  for  a  debt  alleged  to  hare  been  contracted  at  Hull,  and  obtainod  a 
Judgment  for  2i9l.  17«.  Zd,  debt,  and  4702.  14«.  ll<f.  costs.  B.  having  gone  abroad,  A.  sued 
out  a  writ  against  him  for  service  out  of  the  Jurisdiction,  under  the  15  A  16  Viet,  c  78,  a.  18, 
endorsed  for  730{.  12«.  2<L,  and  lOL  for  costs,  and,  upon  affidaTits  that  B>  was  Justly  and  truly 
indebted  to  him  in  the  sum  of  7S0/.  12«.  2<L  **  upon  and  by  Tirtne  of  the  judgment  recovered  in 
Ireland,"  that  **  the  sum  of  2b9l.  17«.  3<l.,  part  of  the  sum  recovered  by  the  said  Judgment,  was 
a  debt  contracted  by  B.  at  Hull,  and  the  sum  of  470/.  14«.  \\d,,  the  residue  of  the  sum  of  7302. 
12«.  2<2.  so  recovered,  was  for  his  costs  of  suit  in  that  behalf,"  and  that  B.  was  personally  served 
with  the  writ  in  Paris, — obtained  an  order  to  proceed,  and  filed  a  declaration  and  particulars 
of  demand  claiming  the  whole  730/.  129.  2^  "  upon  and  by  virtue  of  the  Judgment"  obtained 
against  B. : — The  court,  upon  an  affidavit  of  B.  that  he  was  never  served  with  the  writ,  and 
that,  at  the  time  of  the  alleged  service,  and  for  some  time  before  and  since,  he  was  residing 
upwards  of  200  miles  from  Paris,  set  aside  the  service,  the  order,  and  the  subsequent  proceed- 
ings, on  the  ground  that  there  had  been  no  service  of  the  writ»  and  that  the  affidavits  disclosed 
that  A.  was  proceeding  for  a  cause  of  action  which  did  not  arise  within  the  jurisdietion  of  the 
English  courts. 

3.  QunBrtj  whether  the  order  would  have  been  good  if  it  had  been  limited  to  the  original 
cause  of  action  alleged  to  have  arisen  at  Hull  ? 

In  the  year  1859,  the  plaintiff  brought  an  action  in  the  Court  of 
Common  Pleas  in  Ireland  against  the  defendant,  Major  Telverton,  to 
recover  the  sum  of  269Z.  Vis,  3c2.,  for  board,  lodging,  medical  attend- 
aace,  and  necessaries  supplied  to  a  lady  who  was  alleged  to  be  the 
defendant's  wife.  The  cause  was  tried  before  Monahan,  C.  J.,  at  the 
sittings  after  Hilary  Term,  1860.  The  substantial  question  was 
whether  or  not  the  lady  was  the  defendant's  wife.  The  plaintiff 
relied  upon  the  fact  of  the  performance  of  two  ceremonies  of  marriage 
between  the  defendant  and  Maria  Theresa  Longworth,  one  of  which 
took  place  in  Scotland,  and  which  the  plaintiff  contended  to  be  bind- 
ing by  the  law  of  Scotland ;  the  other  performed  in  Ireland,  by  a 
Roman  Catholic  clergyman.  The  defendant  insisted  that  no  such 
contract  was  entered  into  as 'by  the  law  of  Scotland  would  suffice  to 
constitute  a  legal  marriage;  and,  further,  that,  as  regarded  the 
alleged  Irish  marriage,  even  though  that  might  have  been  valid  at 
common  law  prior  to  the  passing  of  the  Irish  Marriage  Act,  19  G.  2, 
*8141  ^*  ^^'  ^^^  ceremony  was  invalid,  on  the  Aground  that  Major 
■I  Yelverton,  within  twelve  months  next  before  it  took  place,  was, 
or  had  professed  himself  to  be,  a  Protestant.  A  Verdict  was  found  for 
the  plaintiff  in  that  action,  for  the  amount  claimed. 

Exceptions  were  tendered  to  the  ruling  of  the  Chief  Justice  on  that 
trial ;  and  these  came  on  to  be  argued  before  Monahan,  C.  J.,  Ball,  J., 
Keogh,  J.,  and  Christian,  J.,  and  were  disallowed,  the  learned  judges 
being  equally  divided  in  opinion, — Monahan,  C.  J.,  and  Ball,  J.,  hold- 
ing that  there  was  evidence  from  which  a  jury  might  infer  that  the 
defendant  had  been  a  Roman  Catholic  throughout  the  entire  period 
of  twelve  months  before  the  (Irish)  marriage,  so  as  to  take  the  case 
out  of  the  operation  of  the  19  G.  2,  c.  18 ;  that  statute  having  refer- 
ence to  actual  religious  belief,  and  not  merely  nominal  profession: 
and  Keogh,  J.,  and  Christian,  J.,  holding  that,  notwithstanding  the 
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evidence  relied  on  by  the  plaintiff,  the  learned  judge  was  bound  to 
-tell  the  jury  that  the  defenaant  had  not  ceased  during  the  period  in 
question  to  profess  the  Protestant  religion,  within  the  meaning  of  the 
statute,  and  that  the  marriage  was  void  in  law :  see  Thelwall  v.  Yel- 
verton,  14  Irish  Common  Law  Rep.  188. 

The  plaintiff  accordingly  had  judgment  in  that  action  for  debt  and 
costs  amounting  together  to  780/.  12«.  2d. 

In  the  year  1863,  the  plaintiff  issued  a  writ  out  of  the  Court  of 
Exchequer  in  England  against  the  defendant,  but  it  was  found  im- 
possible to  effect  service  of  it,  he  being  out  of  the  country.  That 
proceeding  was  consequently  abandoned,  and  a  writ  issued  out  of  the 
Court  of  Common  Pleas  (in  England),  dated  the  27th  of  November, 
1863,  and  endorsed  for  service  out  of  the  jurisdiction,  (a)  By  the 
endorsement  on  this  latter  *writ,  the  plaintiff  claimed  730Z.  12^.  'r«oifr 
2d.  for  debt,  and  lOZ.  for  costs.  L  ^^^ 

In  Hilary  Term  last  the  plaintiff  applied  to  this  court  for  leave  to 
proceed  without  personal  service  of  the  declaration.  He  founded  his 
application  upon  affidavits  which  alleged  that  the  defendant  was 
residing  abroad  in  order  to  avoid  process,  and  that  he  had  been  per- 
sonally served  with  the  writ  in  tnis  action  in  *Paris,  from  r^o-to 
whence  he  had  immediately  departed,  and  his  present  place  of  ^ 
residence  was  unknown.  The  court  thought  that  further  attempts 
should  be  made  to  discover  the  defendant's  residence ;  and  the  motion 
was  refused. 

On  the  fourth  of  February  last,  a  fresh  application  was  made  to 
Keating,  J.,  at  Chambers,  for  leave  to  file  a  declaration.  The  affida- 
vits in  support  of  that  application,  besides  swearing  to  personal  ser- 
vice of  the  writ  upon  the  defendant,  in  Paris,  contained  amongst 
others  the  following  allegations, — 

**  The  Hon.  Charles  William  Yelverton,  the  defendant,  in  this 
action,  is  a  British  subject,  and  he  is  justly  and  truly  indebted  to  me 
(the  plaintiff)  in  the  sum  of  7302.  125.  2d.,  the  amount  endorsed  oti 
the  writ  in  this  action,  upon  and  by  virtue  of  a  judgment  recovered 

(o)  Under  Uie  18th  lection  of  th«  Common  Law  Procedure  Act,  1852  (15  k  16  Viot  o.  76), 
whieh  enacta,  that,  <Mn  ease  any  defendant,  being  a  British  snbjeet,  ii  residing  out  of  the  juris- 
diction of  the  said  superior  courts,  in  any  place  except  in  Scotland  or  Ireland,  it  shall  be  lawful 
for  the  plaintiff  to  issue  a  writ  of  summons  in  the  form  contained  in  the  schedule  A.  to  this  act 
annexed,  marked  No.  2,  which  writ  shall  bear  the  endorsement  contained  in  the  said  form,  pur- 
porting that  such  writ  is  for  service  out  of  the  jurisdiction  of  the  said  superior  courts ;'  and  the 
time  for  appearance  by  the  defendant  to  such  writ  shall  be  regulated  by  the  distance  from 
England  of  the  place  where  the  defendant  is  residing ;  and  it  shall  be  lawful  for  the  court  or 
judge,  upon  being  satisfied  by  affidarit  that  there  is  a  eauee  of  action  which  aroee  within  the 
Juriedietion,  or  in  reepeet  of  the  breach  of  a  contract  made  within  the  juriedietion,  and  that  the 
writ  was  pertonallif  eereed  upon  the  defendant,  or  that  reaeonable  efforte  were  made  to  effect  per- 
9onal  eereiee  thereof  upon  the  defendant,  and  that  it  came  to  hie  knowledge,  and  either  that  the 
defendant  wilfully  neglects  to  appear  to  such  writ,  or  that  he  is  living  outof  the  jurisdiction  of 
the  said  courts  in  order  to  defeat  and  delay  his  creditors,  to  direct  from  time  to  time  that  the 
plaintiff  shall  be  at  liberty  to  proceed  in  the  action,  in  such  manner,  and  subject  to  such  con- 
ditions, as  to  such  court  or  judge  may  seem  fi^  having  regard  to  the  time  allowed  for  the  defend- 
ut  to  appear  being  reasonable,  and  to  the  other  circumstances  of  the  ease :  Provided  always 
that  the  plaintiff  shall,  and  he  Is  hereby  required  to,  prove  the  amount  of  the  debt  or  damages 
claimed  by  him  in  such  action,  either  before  a  jury  upon  a  writ  of  inquiry,  or  before  one  of  the 
Masters  of  the  said  superior  courts,  in  the  manner  hereinafter  [s.  94]  provided,  according  to  the 
nature  of  the  case,  as  such  court  or  judge  may  direct ;  and  the  making  saeh  proof  shaU  be  a 
oondition  precedent  to  his  obtaining  judgment." 
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in  Her  Majesty's  Court  of  Common  Pleas  in  Ireland  by  me  against 
the  said  defendant,  for  the  said  sum  of  7302.  125.  2cL,  an  offioe-oopy 
of  which  judgment  is  now  produced  to  me : 

"  The  sum  of  259Z.  lis.  &d.,  part  of  the  said  sum  recovered  by  the 
said  judgment,  was  a  debt  contracted  by  the  defendant  for  necessaries 
supplied  by  me  to  his  wife  at  Hull  aforesaid,  and  the  sum  of  470Z.  14«. 
lld,f  the  residue  of  the  sum  of  730/.  12«.  2d.  so  recovered,  was  for  my 
costs  of  suit  in  that  behalf,  and  assessed  to  me  by  the  said  court : 

"  The  defendant  is  residing  abroad  in  order  to  defeat  and  delay  me 
in  the  recovery  of  my  said  debt ;  and  every  endeavour  has  been  made 
by  me  and  my  agents  employed  for  the  express  purpose  to  discover 
the  said  defendant,  but  the  same  have  been  unsuccessful,  owing  to 
the  said  defendant  having  secretly  left  England,  and  so  baffled  all 
search  after  him  until  he  was  traced  in  Paris : 

*S171  ''^he  defendant  is  prosecuting  an  appeal  in  the  *Hou8e  of 
^  Lords,(a)  in  the  prosecution  of  which  appeal  Messrs.  Tippets 
k  Son,  of  Size  Lane,  in  the  city  of  London,  act  as  his  agents,  and 
Messrs.  Lang  &  Adam,  of  Edinburgh,  as  his  solicitors ;  but  both  firms, 
on  being  applied  to,  have  evaded,  and  in  fact  refused,  to  accept  ser- 
vice of  the  writ  in  this  action,  or  to  discover  or  make  known  the 
defendant's  address;  and  it  was  only  recently  discovered  that  the 
defendant  was  resident  in  Paris,  in  the  empire  of  France,  where  he  in 
fact  has  resided  for  some  time  past,  and  still  reaidefi,  as  I  am  informed 
and  believe,  and  at  which  place  he  has  been  personally  served  with 
the  writ  in  this  action,  as  appears  by  the  affidavit  of  the  seVvice 
thereof,  sworn  by  J.  B.  Gentow,  and  now  produced  to  me : 

''The  sum  of  7302.  12«.  2d.  is  still  due  and  owing  to  me  from  the 
said  defendant" 

Keating,  J.,  thereupon  made  the  following  order, — **  That  the  plain- 
tiS'  be  at  liberty  to  proceed  in  this  action  by  filing  a  declaration 
against  the  defendant ;  that  he  do  serve  a  notice  requiring  the  defend- 
ant to  plead  to  the  said  declaration  in  sixteen  days,  with  particulars 
of  the  plaintiff's  demand,  and  a  copv  of  this  order;  and  that,  in 
default  of  the  defendant  pleading  within  the  said  sixteen  days,  the 
plaintiff  be  at  liberty  to  prove  the  debt  before  one  of  the  Masters,  by 
affidavit  or  otherwise  as  the  Master  shall  think  fit,  and  to  sign  final 
judgment  for  the  amount  so  found  due  by  the  Master." 

The  plaintiff  thereupon  filed  the  following  declaration,  notioe  to 
plead,  and  particulars  of  demand : — 

*8181  ''  ^^^  ^^^^  ^^^  plainti^  on  the  12th  of  November,  ^1862,  in 
^  the  Queen's  Court  of  Common  Pleas  in  Ireland,  by  the  judg- 
ment of  the  said  court  recovered  against  the  defendant  259^.  17s.  Sd^ 
together  with  470^  14«.  lid,  for  costs  of  his  suit  in  that  behalf,  which 
said  judgment  is  still  in  force  and  unsatisfied :  and  the  plaintiff  claims 
lOOOZ." 

"  Take  notice,  the  defendant  is  required  to  plead  to  the  within 
declaration  in  sixteen  days,  and,  in  ae&ult  of  pleading  within  that 
period^  the  plaintiff  will  be  at  liberty  to  prove  his  debt  oefore  one  of 
the  Masters  of  this  court,  by  affidavit  or  otherwise  as  the  Master  shall 

(a)  On  appeal  against  the  daeision  of  the  Conrt  of  Setiion  in  Scotland  atBrming  the  Talldlty 
of  the  Scotch  raerriage.  See  TeWerton  v.  Longworth,  11  Law  Times,  N.  S.  IIS,  the  dteisien  af 
the  Lords  roTersing  the  jadgment  of  the  Court  of  Session. 
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think  fit,  and  sign  final  judgment  for  the  amount  to  be  so  found  due 
by  the  Master." 

"  This  action  is  brought  to  recover  the  sum  of  7802.  128.  2d.  upon 
and  by  virtue  of  a  judgment  bearing  date  the  12th  of  November, 
1862,  obtained  against  you,  the  above-named  plaintiff,  in  Her  Ma- 
jesty's Court  of  Common  Pleas  in  Ireland,  together  with  interest  at 
the  rate  of  4  per  cent,  per  annum  from  the  said  12th  of  November, 
1862,  until  payment." 

Montague  Smithy  Q.  C,  in  Easter  term  last,  obtained  a  rule  nisi  to 
set  aside  the  writ  of  summons,  and  the  alleged  service  of  a  copy 
thereof,  and  the  order  of  Keating,  J.,  and  all  subsequent  proceedings, 
on  the  grounds  that  Major  Yelverton  was  not  a  domiciled  English- 
man,— so  held  in  the  Divorce  Court  in  Yelverton  v,  Yelverton,  1  Sw.  &; 
Trist.  674, — that  there  was  no  cause  of  action  arising  or  breach  of 
contract  committed  within  the  jurisdiction  of  this  court,  and  (hat  the 
statement  that  the  major  was  served  with  the  writ  in  Paris  was  false. 
The  affidavit  of  the  defendant  (upon  which,  amongst  others,  the  rule 
was  moved)  stated  that  he  was  not  in  Paris,  nor  within  two  hundred 
miles  thereof,  during  any  part  of  the  months  of  December,  1868,  and 
January  and  February,  1864,  *but  that  during  the  whole  of  r«oig 
that  period,  he  was  residing  more  than  two  hundred  miles  from  '- 
Paris;  and  that  he  was  not  on  the  2d  of  January,  1864,  or  at  any 
other  time,  at  Paris  or  elsewhere,  personally  served  with  a  true  copy 
or  any  copy  of  a  writ  of  summons  issued  out  of  this  court  at  the 
suit  of  the  plaintiff,  dated  the  27th  of  November,  1863,  or  with 
any  copy  of  a  writ  of  summons  or  a  writ  of  summons  issued  out  of 
this  court. 

KeanCf  Q.  C,  and  Downing  Bruce^  now  showed  cause. — The  cir- 
cumstances of  this  case  are  somewhat  peculiar.  The  defendant  had 
twice  gone  through  the  ceremony  of  marriage  with  a  lady  named 
Longworth.  He  afterwards- deserted  her,  and  (she  being  at  Hull,  in 
England)  the  plaintiff  furnished  her  with  necessary  maintenance. 
The  defendant  being  in  Ireland,  the  plaintiff  sued  him  there,  and  ob- 
tained a  verdict  and  jjidgment  against  him,  which  judgment  stands 
unimpeached.  This  Irish  judgment  being  founded  upon  a  contract 
made  in  England  constitutes,  it  is  submitted,  a  cause  of  action  here. 
The  debt  for  which  the  verdict  was  obtained  was  2592.  Vis.  M.\  the 
costs  are  4702. 14«.  \ld^  As  to  the  latter,  there  may  perhaps  be  a 
difficulty  in  saying  that  they  constituted  a  cause  of  action  arising 
here :  but  the  foundation  of  the  whole  proceeding  is  a  contract  and  a 
breach  here.  [Williams,  J. — It  may  be  that^  the  foreign  judgment 
does  not  merge  the  original  cause  of  action.  But  the  plaintiff  is  not 
suing  here  upon  the  original  cause  of  action.  He  is  suing  upon  the 
judgment.]  It  will  be  enough  if  the  plaintiff  establishes  a  debt  of 
2592.  lis,  8(f.  If  the  plaintiff  once  gets  an  appearance, — which,  ac- 
cording to  Forbes  v.  Smith,  10  Exch.  717,  cures  any  irregularity,  and 
gives  the  court  jurisdiction, — he  may  declare  on  either.  There  is  no 
irregularitv  in  the  writ:  and  the  plaintiff  *is  not  compelled  by  r^oon 
the  form  of  it  to  declare  upon  the  Irish  judgment.  [Willbs,  J.,  '- 
referred  to  Binet  v.  Picot,  4  Hurlst.  &  N.  865,  where  it  was  held  that 
a  writ  issued  in  pursuance  of  the  18th  section  of  the  Common  Law 
Procedure  Act,  1852,  for  service,  and  served,  on  a  British  subject  out 
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of  tbe  jurisdiction,  may  be  set  aside  on  the  application  of  the  defend- 
ant, if  it  is  shown  that  there  was  no  cause  of  action  yrhich  arose 
within  the  jurisdiction.]  That  which  took  place  at  Hull  sufficiently 
founds  the  jurisdiction :  and  the  proceedings  in  Ireland  do  not  affect 
it.  The  defendant  was  in  London  after  the  judgment  was  obtained. 
-The  promise  follows  him.  [WiLLES,  J. — To  obtain  an  order  to  pro- 
ceed, you  must  satisfy  the  judge  that  you  are  going  for  the  259Z.  17s. 
Sd.,  and  for  that  only.]  The  particulars  show  that  the  plaintiff  is 
going  for  the  Irish  judgment.  But  these  and  the  declaration  may  be 
amended.  Then,  the  personal  service  is  distinctly  and  unequivo- 
cally sworn  to:  and  the  defendant's  denial  is  not  corroborated. 
He  alleges  that  he  was  not  in  Paris  in  the  months  of  December, 
1863,  or  January  or  February,  1864:  but  he  does  not  say  where 
he  was. 

Mbntagiie  Smith,  Q.  C,  and  W.  A.  Clarke,  in  support  of  the  rule. — 
It  is  plain  that  the  plaintiff  is  proceeding  upon  the  Irish  judgment; 
and,  if  so,  the  case  is  not  within  the  statute.  [Willes,  J. — Tbe  affi- 
davit is  of  the  service  of  a  writ  the  endorsement  on  which  leaves  oat 
the  Irish  judgment.]  The  breach  alleged  in  the  declaration  is,  that 
the  judgment  remains  unsatisfied.  [Williams,  J. — The  plaintiff  in 
his  affidavit  seems  to  rely  upon  the  cause  of  action  arising  at  Hull.] 
He  merely  states  of  what  the  judgment  is  composed.  The  declaration 
and  particulars,  which  were  delivered  with  the  order,  are  founded 
upon  the  judgment  only.  This  is  an  abuse  of  the  process  of  the 
*82n  ^^^^^'  -^^  to  the  *alleged  service, — the  affidavit  of  the  pro- 
^  cess-server  does  not  state  that  he  knew  Major  Yelverton  :  and 
the  Major  swears  positivelv  that  he  was  not  served,  and  that  he 
was  not  within  two  hundred  miles  of  Paris  at  the  time  of  the  alleged 
service. 

Erle,  G.  J. — I  am  of  opinion  that  this  rule  should  be  made  abso- 
lute as  to  that  part  of  it  which  seeks  to-set  aside  the  alleged  service 
of  the  writ  and  the  subsequent  proceedings,  on  the  ground  of  the 
absence  of*  personal  service.  It  is  clear  upon  the  affidavits  that  there 
has  been  no  personal  service.  I  am  also  of  opinion  that  the  order  of 
my  Brother  Keating  should  be  set  aside  on  the  ground  of  the  insuffi- 
ciency of  the  affidavit  upon  which  it  was  granted.  The  leave  to  pro- 
ceed, which  the  judge  is  empowered  by  the  18th  section  of  the  Com- 
mon Law  Procedure  Act,  1852,  to  give,  is  founded  upon  the  condition 
that  the  judge  shall  be  satisfied  that  there  is  a  cause  of  action  which 
arose  within  the  jurisdiction,  or  a  claim  in  respect  of  the  breach  of  a 
contract  made  within  t)ie  jurisdiction.  Now,  it  is  plain  that  the  plain- 
tiff here  is  proceeding  on  the  Irish  judgment.  His  affidavit  states 
that  the  defendant  is  justly  and  truly  indebted  to  him  in  the  sum  of 
730?.  125.  2d.  "  upon  and  by  virtue  of  a  judgment  recovered  in  Her 
Majesty's  Court  of  Common  Pleas  in  Ireland  by  him  against  the  said 
defendant,  for  the  said  sum  of  7302.  12«.  2o{."  An  Irish  judgment  is 
not  a  cause  of  action  arising  within  the  jurisdiction  of  the  superior 
courts  of  this  country,  nor  is  the  non-payment  of  the  amount  thereof 
a  breach  of  a  contract  made  within  the  jurisdiction.  The  sub- 
stance of  the  affidavit  is, — I  want  an  order  for  leave  to  proceed  against 
the  defendant  in  an  action  brought  to  recover  the  amount  of  a  judg- 
ment which  I  have  obtained  against  him  in  the  Court  of  Common 
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Pleas  in  Ireland.  An  order  founded  upon  *8uch  an  affidavit  r»Q9o 
clearly  will  not  do.  It  la  true  the  next  paragraph  divides  the  '- 
amount, — "The- sura  of  2591.  IT*.  3d.,  part  of  the  said  sum  recovered 
by  the  said  judgment,  was  a  debt  contracted  by  the  defendant  for 
necessaries  supplied  by  me  to  his  wife  at  HulP  (which  would  be  a 
debt  or  cause  of  action  arising  within  the  jurisdiction),  and  tlie  sum 
of  470?.  14«.  lid.,  the  residue  of  the  sum  of  730?.  12*.  2d,  so  recovered, 
was  for  my  costs  of  suit  in  that  behalf,  and  assessed  to  me  by  the  said 
court."  It  has  been  attempted  to  support  the  order,  as  if  the  plaintiff 
was  claiming  to  proceed  in  respect  of  a  breach  of  the  contract  for  the 
board  and  lodging  furnished  to  the  defendant's  wife  only.  But  I 
think  we  cannot  so  take  the  affidavit,  but  must  treat  it  as  merely  ex- 
planatory of  the  Irish  judgment.  I  do  not  say  that  I  would  rest  my 
judgment  upon  that.  But  still  I  think,  that,  where  the  plaintiff  is 
proceeding  against  a  person  who  is  abroad,  the  court  should  be  satis- 
fied that  he;  strictly  shows  what  it  is  that  he  relies  on.  If  the  affidavit 
really  contained  a  claim  to  proceed  upon  two  different  causes  of  action, 
one  of  which  arose  within  the  jurisdiction  and  the  other  did  not,  and 
the  judge  had  had  his  attention  drawn  to  that  fact,  he  never  would 
have  given  leave  to  proceed.  An  order  made  under  such  circum- 
stances would,  it  seems  to  me,  clearly  be  bad.  It  is  seldom  that  any 
appearance  is  entered  to  writs  under  this  section.  If  this  order  were 
enforced,  the  result  would  be  that  the  plaintiff  would  go  before  the 
Master  and  claim  the  whole  730?.  125.  2c?.,  and  the  Master  would  be 
obliged  to  allow  the  whole  notwithstanding  a  large  portion  of  it  con- 
fessedly did  not  arise  within  the  jurisdiction.  I  think  the  rule  must 
be  made  absolute  to  set  aside  the  alleged  service  of  the  writ,  the  order 
of  my  Brother  Keating,  and  all  subsequent  proceedings. 

Williams,  J. — I  am  of  the  same  opinion.  The  Irish  *judg-  r^ono 
ment  clearly  cannot  be  regarded  as  a  cause  of  action  arising  '> 
within  the  jurisdiction  of  the  superior  courts  in  England.  Nor  can  I 
adopt  the  subtle  argument  that  the  judgment-debtor  by  afterwards 
coming  to  this  country  is  guilty  of  a  breach  of  an  implied  contract 
within  the  jurisdiction.  But  it  was  urged  by  Mr.  Keane,  that,  at  all 
events,  this  is  not  like  the  case  of  an  English  judgment,  where  the 
original  cause  of  action  is  merged ;  and  that  a  foreign  judgment  caur 
not  be  pleaded  in  bar  to  an  action  for  the  same  cause  here,  on  the 
ground  that  the  original  cause  of  action  is  merged  in  the  judgment. 
So  far  his  argument  is  well  founded.  .Smith  v.  NicoIIs,  5  N.  C.  208 
(E.  C.  L.  B.  vol.  85),  7  Scott  147,  and  The  Bank  of  Australasia  v. 
Harding,  9  C.  B.  661  (E.  C.  L.  B.  vol.  67),  are  authorities  for  that: 
and  the  cases  of  Harris  v.  Saunders,  4  B.  &  C.  411  (E.  C.  L.  R  vol. 
10),  8  D.  &  B.  471,  and  Ferguson  v.  Mahon,  11  Ad.  &  E.  179  (K  C. 
L.  B.  vol.  89),  8  P.  &  D.  148,  seem  to  show  that  there  is  no  differeuce 
between  an  Irish  and  a  foreign  judgment  in  this  respect.  Then  the 
question  arises,  has  the  plaintiff  proceeded  .here  for  the  original  cause 
of  action  ?  It  appears  to  me  that  be  has  not.  The  affidavit  is  so 
framed  that  the  learned  judge  might  have  been  asked  to  give  an 
order  to  proceed  in  respect  of  the  cause  of  action  arising  in  Hull. 
There  might  have  been  no  objection  to  that.  But  here  the  plaintiff 
applied  for  and  took  an  order  founded  upon  the  Irish  judgment. 
Without,  therefore,  deciding  whether  or  not,  if  the  plaintiff  bad 
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elected  to  take  an  order  limited  to  the  original  cause  of  action,  such 
an  order  would  have  been  unobjectionable^  it  is  enough  to  say  that 
this  is  an  order  for  leave  to  proceed  in  an  action  upon  the  Irish  judg- 
ment, and  therefore  that  it  is  bad,  and  must  be  set  aside  in  toto. 

WiLLES,  J. — I  am  of  the  same  opinion.  My  only  doubt  is»  whether 
*S'>41  ^^^  declaration  should  not  be  read,  in  order  *to  show  what  it 
^  was  that  the  plaintiff  was  really  suing  for,  and  whether  the 
writ  itself  should  not  be  set  aside.  Probably  the  defendant's  object 
will  be  attained  by  setting  aside  the  alleged  service,  and  the  order  for 
leave  to  proceed,  and  the  subsequent  proceedings. 

Btlss,  J. — I  am  of  the  same  opinion.  I  concur  with  the  rest  of  the 
court  on  the  ground  that  I  am  not  satisfied  that  the  writ  was  ever 
served.  Without  meaning  at  all  to  dissent  from  what  has  been  said 
by  the  other  members  of  the  court,  I  am  unable  to  arrive  at  any  other 
conclusion  than  that  the  person  who  swore  that  he  personally  served 
the  writ  upon  Major  Yelverton  in  Paris  was  mistaken. 

Rule  absolute  to  set  aside  the  alleged  service  of  the  writ,  the 
order  of  Keating,  J.,  and  all  subsequent  proceedings,  with 
costs. 


SPEEDING  V.  YOUNG  and  Another.    May  23. 

To  make  a  defence  available  on  the  ground  of  the  avoidance  of  circuity  of  action,  the  dam- 
age! mast  neeessarily  be  the  samo  in  character  and  amount. 

The  Judge  at  nisi  prius  having  refused  to  allow  the  defendant  to  add  a  plea  of  fimad,  Um 
court  declined  to  interfere. 

Costs  of  a  witness  whose  testimony  is  rejected  as  irrelevant. 

This  was  an  action  brought  b;  the  plaintiff,  a  licensed  pilot,  against 
the  defendants,  shipbuilders  at  Limehouse,  to  recover  a  sum  of  42/. 
which  the  plaintiff  alleged  he  had  expended  at  the  request  of  the  de- 
fendants in  raising  an  oyster-smack  called  the  Robert  and  Elizabeth, 
which  had  been  run  down  by  a  gun-boat  called  The  Charger,  in 
Limehouse  Beach,  on  the  13th  of  September  last,  whilst  the  latter 
vessel  was  proceeding  down  the  river  under  the  pilotage  of  the  plain- 
^oQc-i  tifi)  on  a  *trip  for  the  trial  of  a  new  steering-apparatus  with 
^  which  she  had  been  fitted  in  the  defendants'  dock. 

The  cause  was  tried  before  Bjles,  J.,  at  the  sittings  at  Westminster 
after  last  Hilary  Term.  Thq  plaintiff  swore  distinctly  that  one  of  the 
defendants,  on  being  informed  of  the  accident,  desired  him  to  get  the 
smack  raised,  and  that,  on  the  bill  being  shown  to  him,  he  promised 
to  pay  it.  For  the  defence,  it  was  suggested  that  the  sinking  of  the 
smack  was  the  result  of  negligence  on  the  part  of  the  plaintiff;  and  it 
was  proposed,  on  cross-examination,  to  ask  the  plaintiff  the  circum- 
stances under  which  she  was  run  down.  The  plaintiff's  counsel 
objected  that  it  was  not  Qompetent  to  the  defendants  to  go  into  evi- 
dence of  negligence,  there  being  no  plea  upon  the  record  to  raise 
that  question.  The  learned  judge  declined  to  admit  the  evidence,  and 
refused  to  allow  a  plea  to  be  added. 

Mr.  Young,  who  was  called,  denied  that  he  had  authorized  the 
plaintiff  to  raise  the  oyster-smack,  or  promised  to  pay  him  the 
penses  he  had  incurred  in  so  doing. 
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Upon  this  conflict  of  evidence  the  learned  judge  left  the  case  to  the 
jury,  and  they  returned  a  verdict  for  the  plaintiff. 

Hawkins^  Q.  C,  in  Easter  Term  last,  moved  for  a  new  trial,  on  the 
ground  of  the  improper  rejection  of  evidence,  that  the  verdict  was 
against  evidence,  and  also  on  the  ground  of  surprise.  He  submitted 
that  the  evidence  of  negligence  ought  to  have  been  admitted,  to  avoid 
circuity  of  action ;  for,  if  the  plaintiff  was  employed  by  the  defendants 
to  pilot  the  Charger,  and  thej  sustained  damage  from  the  negligent 
performance  of  that  duty,  they  might  have  sued  him  for  that  negli- 
gence. He  further  submitted  that  the  defendants  ought  to  have  been 
allowed  to  add  a  plea  of  fraud;  for  ''^that  they  were  in  a  condi-  r^ogg 
tion  to  prove  that  they  had  been  deceived  by  his  improper  ^ 
concealment  of  the  circumstances  which  occurred  in  relation  to  the 
accident.  The  alleged  surprise  was  that  a  witnesa  (a  clerk  in  the 
employ  of  the  defendants)  who  was  vouched  by  the.  plaintiff  as  having 
been  present  at  his  interview  with  Mr.  Sidney  Young  (and  who  would 
have  contradicted  his  evidence)  arrived  too  late, — the  trial'having  in 
consequence  of  the  learned  judge's  refusal  to  receive  evidence  of  the 
plaintiff^s  negligence  terminated  earlier  than  was  anticipated. 

Eble,  G.  J. — I  am  of  opinion  that  there  should  be  no  rule  in  this 
case.  As  to  the  plea  of  fraud,  I  think  it  should  have  been  put  upon 
the  record  at  an  earlier  stage,  if  fraud  and  concealment  had  been 
intended  to  be  relied  on  as  a  defence.  It  is  a  species  of  answer  which 
I  always  look  upon  with  considerable  hesitation.  There  was  evi- 
dence on  both  sides,  which  no  doubt  went  to  the  jury  with  proper 
remarks  by  the  learned  judge.  As  to  the  absence  of  the  defendants' 
witness,  I  cannot  think  that  any  ground  for  granting  a  new  trial.  He 
was  absent  on  speculation  that  the  cause  would  occupy  a  longer  time 
than  it  did.  Common  prudence  would  dictate  to  the  attorney  to  have 
all  his  witnesses  ready  in  court,  at  the  commencement  of  the  pro- 
ceeding: and  the  witness's  absence  is  the  less  inexcusable  in  this  case 
because  he  was  a  clerk  in  the  employ  of  the  defendants,  and  therefore 
more  immediately  under  their  own  control. 

WiLLES,  J. — I  am  of  the  same  opinion.  A  defence  is  admitted  in 
order  to  avoid  circuity  of  action  only  where  the  damages  would  neces- 
sarily be  the  same.  Here,  they  would  not  be  the  same.  That  which 
the  plaintiff  goes  for  is  a  debt  of  422.  The  counter-claim  set  r#Q07 
up  by  *the  defendants  would'  be  for  unliquidated  damages.  ^ 
The  nearest  case  laying  down  the  law  upon  that  subject  in  modern 
times  is  Alston  v.  Herring,  11  Exch.822.  I  think  the  learned  judge 
would  have  been  wrong  if  he  had  admitted  the  proposed  evidence. 
Then,  the  alleged  surprise  is  on  the  very  point  whether  or  not  a  con- 
tract such  as  that  relied  on  by  the  plaintiff  was  made.  It  is  much 
too  late  now  to  fish  out  evidence  which  might  have  been  brought 
forward  before. 

Keating,  J.,  concurring.  Rule  refused. 

Upon  the  taxation  of  costs,  the  plaintiff  claimed  to  be  entitled  to 
the  costs  of  witnesses  who  had' been  subpoenaed  to  show  that  the  col- 
lision was  occasioned  by  the  defective  nature  of  the  steering-appa- 
ratus. These  witnesses  had  not  been  called,  in  consequence  of  the 
ruling  of  the  learned  judge  that  the  only  issue  was  whether  or  not 
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the  defendant  made  the  promise  as  alleged.    The  Master  refused  to 
allow  the  costs  of  that  evidence. 

W.  Williams  moved  for  a  rule  calling  upon  the  defendant  to  show 
cause  why  the  Master  should  not  be  at  liberty  to  review  his  taxation 
in  this  respect.  He  submitted  that,  conceding  the  general  rule  to  be 
as  laid  down  in  Galloway  v.  Keyworth,  15  C.  B.  228  (E.  C.  L.  R,  vol. 
80),  viz.  that,  where  a  witness  is  rejected  at  nisi  prius,  and  the  ruling 
of  the  judge  is  acquiesced  in  by  the  parties,  or  upheld  by  the  court, 
the  expenses  of  his  attendance  are  not  allowed  on  taxation  as  between 
party  and  party,  yet  this  was  an  exceptional  case,  inasmuch  as  both 

Earties  went  down  to  try  the  question  whether  or  not  the  plaintiff 
ad  been  guilty  of  negligence, — the  defendants  having  examined  two 
*8281  ^^'^®^^®^  upon  *interrogatorie8  to  that  point.  [Byles,  J. — 
■'  When  Mr.  Hawkins  for  the  defendants,  proposed  to  cross- 
examine  the  plaintiff  as  to  negligence,  Mr.  Lush,  who  appeared  for 
the  plaintiff,  strenuously  objected  that  evidence  of  negligence  was 
not  admissible :  and  I  so  ruled.] 

Eble,  C.  J. — I  am  of  opinion  that  the  Master  was  right  in  his 
decision.  The  parties  went  down  to  try  an  issue  which  was  decided 
by  the  judge  to  be  whether  or  not  the  defendant  made  the  contract 
declared  on.  As  to  this  there  was  a  conflict  of  evidence.  We 
thought,  when  a  new  trial  was  moved  for  on  the  part  of  the  defend- 
ant, that  that  was  the  issue.  It  appears,  however,  that  both  sides  at 
one  time  considered  that  the  relevant  question  was  whether  the  plain- 
tiff had  exhibited  a  want  of  due  skill  as  a  pilot.  But,  giving  my 
best  consideration  to  the  case,  I  find  nothing  to  warrant  the  sugges- 
tion that  that  was  the  point  at  issue  between  the  parties.  I  think, 
therefore,  the  costs  of  witnesses  subpoenaed  by  the  plaintiff  to  nega- 
tive negligence  on  his  part,  were  not  properly  costs  which  his  oppo- 
nent ought  to  be  called  upon  to  pay. 

The  rest  of  the  court  concurring,  Bule  refused. 


*829]  ♦JACKSON  v.  HOPPERTON.    Jfay  23. 

1.  In  an  aoiion  for  slMider  in  giving  a  oharaeter  of  t  seiTtnt^  although  the  oocmiion  prim& 
facie  justifiei  the  communioation  of  matter  which  would  otherwiae  be  actionable,  yet  t^  at  the 
close  of  the  plaintiff's  case,  there  is  any  evidence  which  wonld  warrant  the  Jury  in  inferring 
actual  or  express  malice,  the  Judge  cannot  withdraw  the  ease  from  them. 

2.  Thus,  where  the  defendant,  in  answer  to  an  inquiry  as  to  her  character,  charged  the  plain- 
tiff with  acts  of  dishonesty,  having  previously  told  her,  that,  if  she  would  acknowledge  having 
committed  them,  he  wonld  give  her  a  character : — Held,  that  it  was  properly  left  to  the  Jury 
to  say  whether  the  defendant  bon&  fide  believed  the  charge  to  be  true,  or  was  influeneed  by 
sinister  or  corrupt  motives. 

3.  00/.  damages  in  an  action  of  slander,  where  it  was  proved,  that,  in  eonsequencv  of  the 
speaking  of  the  words,  the  plaintiff  lost  an  employment  worth  bOl.  a  year,  besides  board,  Ac, — 
Held,  not  excessive. 

This  was  an  action  of  slander.  The  declaration  stated  that  the  de- 
fendant was  a  man-milliner,  that  the  plaintiff'  had  been  in  his  service 
and  employ  as  a  saleswoman  and  assistant,  and  that  the  defendant 
falsely  and  maliciously  spoke  and  published  of  the  plaintiff  the  follow- 
ing words, — "  Miss  Jackson  is  dishonest,"  and  alleged  for  special  dam- 
age that  certain  persons  carrying  on  business  under  the  firm  of  Cap- 
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per  &  Co.  had  in  consequence  of  tbe  speaking  of  the  words  refused  to 
employ  the  plaintiff. 

The  defendant' pleaded  not  guilty. 

The  cause  was  tried  before  Williams,  J.,  at  the  sittings  in  London 
after  last  Easter  Terra.  The  facts  were  as  follows: — The  plaintiff 
entered  the  service  of  the  defendant  as  a  shopwoman  in  December, 
1862.  Shortly  afterwards  the  defendant  accused  her  of  stealing 
money  from  the  till ;  saying  that  he  missed  a  half-sovereign  and  two 
or  three  shillings,  she  being  near,  and  having  access  to  the  till.  The 
plaintiff  denied  having  taken  it,  and  nothing  more  was  said  of  the 
matter.  Subsequently,  the  qse  of  the  till  was  discontinued,  and  the 
money  was  kept  in  a  desk  which  was  locked,  the  defendant  keeping 
the  key.  The  plaintiff'  remained  in  the  service  of  the  defendant  until 
the  following  October,  when  she  left  one  Sunday  evening  in  conse- 
quence of  a  disagreement  with  the  defendant  about  her  wishing  to  go 
out.  During  the  week  before  she  left,  the  defendant  had  accused  her 
of  stealing  31.  10^.  from  the  desk.  The  defendant,  on  going  r^ooA 
^upstairs  to  dinner,  had  left  the  key  in  the  lock,  and,  during  ^ 
his  absence  from  the  shop,  the  plaintiff  was  seen  by  the  defendant's 
daughter  to  come  from  the  desk,  and  shortly  afterwards  the  sum  men- 
tioned was  said  to  have  been  missed  from  it.  On  the  Monday  after 
she  left  the  defendant's  service,  she  called  to  fetch  away  her  clothes 
and  to  receive  a  balance  of  salary  due  to  her,  when  the  defendatit 
said,  that,  if  she  would  return,  nothing  more  would  be  said  about  the 
missing  money:  but  she  declined  to  return.  After  the  plaintiff  had 
left  the  defendant's  service,  she  applied  for  employment  at  the  estab- 
lishment of  Messrs.  Cappers  in  Bishopsgate  Street.  They  required  a 
reference.  The  plaintiff  accordingly  called  upon  the  defendant  and 
asked  bim  if  he  would  give  her  a  character.  He  refused  to  do  so 
unless  she  would  acknowledge  having  taken  the  3/.  lOs,  A  lady 
named  Eastcourt  afterwards  applied  to  the  defendant,  on  the  part  of 
Messrs.  Cappers,  for  the  plaintiff's  character;  when  the  defendant 
uttered  the  words  charged  in  the  declaration, — adding  that  "  he  could 
not  give  the  plaintiff  a  character;  for  he  had  money  and  goods  which 
he  could  prove  that  she  had  taken." 

These  were  the  material  facts  proved  by  the  plaintiff.  She 
also  stated  that  the  defendant  had  on  two  or  three  occasions  at- 
tempted to  kiss  her ;  but  she  admitted  that  she  had  never  complained 
of  it. 

On  cross-examination,  she  also  admitted  that  she  had  been  accused 
after  she  left  the  defendant's  service  of  stealing  a  pair  of  drawers.  It 
appeared  that  the  laundress  had.  brought  the  garment  in  question  to 
the  defendant's  house  after  the  plaintiff  had  quitted  his  service,  and 
that,  upon  its  being  shown  to  the  defendant,  he  found  it  to  be  similar 
to  those  which  he  had  in  stock,  and  accordingly  accused  the  plaintiff 
of  having  stolen  it,  when  she  said  she  had  had  it  made  for  her  by  a 
young  woman  who  worked  for  the  house. 

*Miss  Eastcourt,  who  was  called  as  a  witness,  stated  that   r«oqi 
Messrs.  Capper  declined  to  employ  the  plaintiff  solely  in  conse-   *- 
quence  of  what  the  defendant  had  said:  aqd  she  added,  that  the 

Elaintiff's  salary  at  Messrs.  Cappers'  would  have  been  601,  a  year, 
esides  board  and  lodging. 
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On  the  part  of  tlie  defendant  it  was  submitted,  that,  the  defendant 
not  being  a  mere  volunteer,  but  having  made  the  statement  alleged 
in  answer  to  an  inquiry  from  a  person  whom  the  plaintiff  had  referred 
to  him  for  her  character,  the  communication  was  prim&  facie  privi- 
leged, and  it  was  incumbent  on  the  plaintiff  to  prove  express  malice; 
and  that,  in  the  absence  of  such  proof,  it  was  the  duty  of  the  judge  to 
iionsuit  the  plaintiff 

The  learned  judge  declined  to  nonsuit,  thinking  there  was 
some  evidence  for  the  jury  that  the  defendant  was  not  acting  bon£ 
fide. 

For  the  defence,  the  defendant,  his  wife,  and  his  daughter,  were 
called.  The  defendant  reiterated  the  accusations  against  the  plaintiff, 
and  the  statement  about  his  having  left  the  key  in  the  desk  on  the 
occasion  when  the  3^.  10^.  was  missed  therefrom.  He  denied  the 
alleged  osculation :  but  he  admitted  that  his  wife  told  the  plaintiff  that, 
if  she  would  acknowledge  having  taken  the  money,  nothing  more 
should  be  said  about  it.  The  defendant's  wife  corroborated  the  evi- 
dence of  her  husband :  and  his  daughter  said,  that,  on  the  occasion 
referred  to,  she  was  sitting  behind  the  counter,  when  the  plaintiff  sent 
her  upstairs  to  finish  her  work,  and  that,  returning  for  something  she 
had  left  behind,  she  saw  the  plaintiff  coming  from  the  part  of  the  shop 
where  the  desk  was. 

After  the  defendant's  counsel  had  addressed  the  jury,  the  defendant 

was  recalled ;  and,  in  answer  to  a  question  from  the  learned  judge,  he 

*8321   ^^'  ^^*^»  when,  *in  answer  to  Miss  Eastcourt's  inquiry,  he 

-'   accused  the  plaintiff  of  stealing,  he  spoke  of  the  goods,  and  not 

of  the  money. 

Ta  leaving  the  question  to  the  jury,  the  learned  judge  told  them, 
that,  in  order  to  sustain  the  action,  it  was  incumbent  on  the  plaintiff 
to  prove  malice, — that  the  defendant  was  actuated  by  motives  of  hos- 
tility or  ill-will  towards  her;  and  that,  if  they  thought  he  was 
acting  honestly,  the  speaking  of  the  words  would  be  justified  by  the 
occasion. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  607. 

Montagu  Chambers,  Q.  C.  (with  whom  was  Han$e\  now  moved  to 
enter  a  nonsuit,  on  the  ground  that  there  was  no  evidence  of  express 
malice  to  go  to  the  jury;  or  for  a  new  trial,  on  the  ground  that  the 
damages  were  excessive.  He  submitted  that  it  was  the  duty  of  the 
learned  judge,  at  the  end  of  the  plaintiff's  case,  and  at  all  events  at 
the  close  of  the  defendant's  case,  to  withdraw  the  question  from  the 
jury, — there  being  no  evidence  of  express  malice,  but  a  mere  suspi- 
.  cLon  that  the  defendant  might  have  been  actuated  by  some  sinister 
motive ;  and  that  the  rule  as  to  privileged  communications  carries 
with  it  a  larger  protection  than  some  judges  have  supposed.  In  Child 
V.  Affleck,  9  B.  &  C.  408  (E.  C.  L.  B.  vol.  17),  4  M.  &  R.  838.  Parke,  B.. 
cautiously  uses  the  words  ''  express  malice."  He  says :  **-  The  rule  laid 
down  in  Edmonson  v.  Stevenson,  Bull.  N.  P.  8,  has  been  followed  ever 
since.  It  is,  that,  in  an  action  for  defamation  in  giving  a  character 
of  a  servant,  'the  gist  of  it  must  be  malice,  which  is  not  implied 
from  the  occasion  of  speaking,  but  should  be  directly  proved^  The 
question  then  is,  whether  the  plaintiff  in  this  case  adduced  evidence 
which,  if  laid  before  a  jury,  could  properly  lead  them  to  find  express 
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^malice.  That  does  not  appear  upon  the  face  of  the  letter.  r«ooo 
Primfi  facie  it  is  fair ;  and  undoubtedly  a  person  asked  as  to  ^ 
the  character  of  a  servant  may  communicate  all  that  is  stated  in  that 
letter.  Independently  of  the  letter,  there  was  no  evidence  except  of 
the  two  persons  who  had  recommended  the  plaintiff.  The  communi- 
cation to  them,  therefore,  was  not  officious,(a)  and  Mrs.  Affleck  was 
justified  in  making  it.  In  Rogers  v.  Clifton,  8  Bos.  &  P.  587,  evi- 
dence of  the  good  conduct  of  the  servant  was  given,  and  the  com- 
munication also  appeared  to  be  officious.  In  Blackburn  v.  Blackburn^ 
4  Bingh,  896  (E.  0.  L.  R.  vol.  18),  1  M.  &  P.  83,  the  occasion  of  writ- 
ing the  alleged  libel  did  not  distinctly  appear :  it  was  therefore  pro- 
perly left  to  the  jury  to  say  whether  it  was  confidential  and  privileged 
or  not :  and  they  found  that  it  was  not  Here,  the  letter  was  un- 
doubtedly primS  facie  privileged :  the  plaintifT  therefore  was  bound  to 
prove  express  malice,  in  order  to  take  away  the  privilege."  [Erls, 
C.  J. — In  all  those  cases  the  occasion  rebuts  the  presumption  of  malice 
arising  from  the  mere  speaking  or  writing  of  the  words.]  This  case, 
it  is  submitted,  falls  within  that  class.  There  .is  a  material  distinction 
between  the  case  of  a  person  officiously  volunteering  a  statement  and 
that  of  one  simply  answering  a  question  that  is  put  to  him.  [Willes, 
J.— Parke,  B.,  in  Toogood  v.  Spyring,  1  C.  M.  &  R.  181,  4  Tyrwh. 
582,  uses  the  term  "  actual  malice."  Williams,  J. — And  also  "  ex- 
press," which  shows  that  he  understood  by  ''express  malice"  actual 
or  extrinsic  malice.]  In  Taylor  v.  Hawkins,  16  Q.  B.  808,  it  was 
held,  that,  in  an  action  of  slander,  if  the  facts  proved  are  such  that 
the  communication  is  by  the  rules  of  law  privileged,  the  judge  ought 
not  to  leave  any  question  to  the  jury  as  to  malice,  unless  the  plaintiff 
gives  further  evidence  showing  a  probability  *that  the  com-  r^goA 
munication  was  made  maliciously  rather  than  that  it  was  made  ^ 
bon&  fide.  There,  a  master  *  having  dismissed  his  servant,  refused  to 
give  him  a  character,  alleging  to  those  who  asked  the  character  that 
he  had  discharged  him  for  dishonesty.  The  servant's  brother  after- 
wards inquired  of  the  master  why  he  had  treated  the  servant  so,  and 
was  keeping  him  out  of  a  situation.  The  master  said — ''  He  has  robbed 
me ;  and  I  believe  for  years  past ;"  adding,  that  he  concluded  so  from 
the  circumstances  under  which  he  had  discharged  the  servant.  Only 
one  instance  of  actual  robbing  had  been  imputed.  It  was  held  that 
the  answer  did  not  go  beyond  the  privilege  afforded  by  the  inquiry: 
and,  no  further  proof  being  offered  by  the  plaintiff  to  show  malice, 
that  the  judge  ought  not  to  have  left  the  question  of  malice  to  the 
jurv.  "The  rule,"  said  Lord  Campbell,  " is,  that,  if  the  occasion  be 
such  as  repels  the  presumption  of  malice,  the  communication  is  privi- 
.  leged,  and  the  plaintiff  must  then,  if  he  can,  give  evidence  of  malice; 
if  he  gives.no  such  evidence,  it  is  the  office  of  the  judge  to  say  that 
there  is  no  question  for  the  jury,  and  to  direct  a  nonsuit  or  a  verdict 
for  the  defi^ndant.  Otherwise,  there  might  be  a  question  for  the  jury 
id  every  case  where  a  master,  however  fairly,  gives  the  character  of  a 
servant:  and,  if  they  conceived  that  there  was  malice  lurking  in  the 
mind  of  the  master,  they  might  give  a  verdict  for  the  plaintifi'  on  the 
ground  merely  of  the  communication  having  taken  place :  and  this 

(a)  See  Fryer  v.  KionersUy,  16  C.  B.  N.  S.  422  (E.  C.  L.  R.  rol.  109) 
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would  apply  to  all  cases  in  which  the  occasion  has  been  said  to  repel 
the  presumption  of  malice.  The  present  was  one  of  those  occasiona. 
As  Lord  Ellenborough  said,  in  Dunman  v.  Bigg,  1  Campb.  269,  n^ 
the  communications  of  business  are  not  to  be  beset  with  actions  of 
slander.  Then,  if  this  be  so,  it  is  admitted  here  that  no  express  evi* 
*8^51  ^^^^^  ^^^  given  to  show  a  malicious  *motive ;  nothing  was 
^  stated  that  was  untrue  within  the  defendant's  knowledge.  The 
learned  judge  therefore  ought  to  have  laid  it  down  that  there  was  no 
evidence  of  malice  for  the  consideration  of  the  jury."  And  Erie,  J., 
referred  to  Toogood  v,  Spyring,  1  C.  M.  &  R.  181,  4  Tyrwh.  582,  and 
Somerville  v.  Hawkins,  10  C.  B.  588  (E.  C.  L.  R.  vol.  70),  and  to 
Wright  V.  Woodgate,  2  C.  M.  &  R.  578,  Tyrwh.  &  G.  12,  where  Parke, 
B.,  says, — ''The  proper  meaning  of  a  privileged  communication  is 
only  this,  that  the  occasion  on  which  the  communication  was  made 
rebuts  the  inference  primfi  facie  arising  from  a  statement  prejudicial 
to  the  character  of  the  plaintiff,  and  puts  it  upon  him  to  prove  that 
there  was  malice  in  fact, — that  the  defendant  was  actuated  by  motives 
of  personal  spite  or  ill-will,  independent  of  the  occasion  on  which  the 
communication  was  made."  He  then  goes  on, — "  In  the  present  case, 
was  there  evidence  to  show  'motives  of  {personal  spite  or  ill-will?' 
What  amounts  to  such  evidence,  is  pointed  out  in  the  judgment  de- 
livered by  Maule,  J.,  in  Somerville  v.  Hawkins :  '  On  considering  the 
evidence  in  this  case,  we  cannot  see  that  the  jury  would  have  been 
justified  in  finding  that  the  defendant  acted  maliciously.  It  is  true 
that  the  facts  proved  are  consistent  with  the  presence  of  malice,  as  well 
as  with  its  absence.  But  this  is  not  sufficient  to  have  the  question  of 
malice  left  to  the  jury ;  for,  the  existence  of  malice  is  consistent  with 
the  evidence  in  all  cases  except  those  in  which  something  inconsistent 
with  malice  is  shown  in  evidence :  so  that,  to  say,  in  all  cases  where 
the  evidence  was  consistent  with  malice,  it  ought  to  be  left  to  the 
jury,  would  be  in  effect  to  say  that  the  jury  might  find  malice  in  anj 
case  in  which  it  was  not  disproved, — which  would  be  inconsistent 
with  the  admitted  rule,  that,  in  cases  of  privileged  communicatioo, 
i^oQ^-i  malice  must  be  proved,  and  therefore  its  absence  must  be  *pre- 
^  sumed  until  such  proof  is  given.  It  is  certainly  not  necessary, 
in  order  to  enable  a  plaintiff  to  have  the  question  of  malice  submitted 
to  the  jury,  that  the  evidence  should  be  such  as  necessarily  leads  to 
the  conclusion  that  malice  existed,  or  that  it  should  be  inconsistent 
with  the  non-existence  of  malice;  but  it  is  necessary  that  the  evidence 
should  raise  a  probability  of  malice,  and  be  more  consistent  with  its 
existence  than  with  its  non-existence.'  I  thought  at  the  trial  that  the 
extent  of  the  statement  afforded  some  evidence  of  malice  for  the  con- 
sideration of  the  jury  :  but  my  opinion  is  now  altered  by  Somerville 
t;.  Hawkins."  [Erle,  C.  J. — The  circumstances  here  do  not  show  the 
defendant  to  have  been  a  wholesome-minded  man.]  If  the  defendant 
did  really  believe  that  the  plaintiff  was  dishonest,  and  had  given  her 
a  good  character,  and  she  acted  dishonestly  in  her  new  service,  he 
might  have  rendered  himself  liable  to  an  action,  or  to  a  summary  pro- 
ceeding before  a  magistrate  under  the  82  6.  3,  c.  56,  and  a  fine  of 
201.  Then,  the  damages  were  largely  disproportionate  to  the  injury 
sustained  by  the  plaintiff. 

Eble,  C.  J. — I  am  of  opinion  that  there  should  be  no  rule  in  this 
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case.  It  was  an  action  for  defamation.  Evidence  was  given  on  the 
part  of  the  plaintiff  of  the  uttering  of  the  words,  and  of  the  occasion 
of  their  utterance;  and  evidence  was  given  on  the  part  of  the  defend- 
ant explaining  the  circumstances  under  which  the  words  were  uttered. 
The  defamation  complained  of  was  the  imputation  of  dishonesty  to 
the  plaintiff:  and  the  case  went  to  the  jury  upon  the  whole  of  the 
evidence  (which  the  learned  judge  was  bound  to  leave  to  them).  It 
was  left  to  them  to  say  whether  or  not  the  defendant  believed  the  im- 
putations he  made  upon  the  plaintiff  to  be  true.  The  jury  found  that  he 
*did  not :  and  the  learned  judge  reports  to  us  that  he  is  not  r«oQ>7 
dissatisfied  with  the  verdict.  It  appeared  that  the  plaintiff,  in  ^ 
consequence  of  the  utterance  of  the  slanderous  words,  lost  an  engage- 
ment at  60Z.  a  year,  with  her  board.  The  jury  gave  her  60Z.  damages : 
and  I  cannot  say  that  that  sum  was  excessive.  As  to  the  verdict 
being  against  evidence,  and  as  to  the  alleged  disproportion  of  the 
damages  to  tfie  injury  sustained,  there  will  be  no  rule.  Mr.  Cham- 
bers has  also  contended  that  it  was  the  duty  of  the  learned  judge  to 
direct  a  nonsuit  at  the  close  of  the  plaintiff's  case,  because  it  appeared 
upon  her  own  evidence  that  the  words  were  spoken  upon  an  occasion 
which  primfi  facie  justified  the  speaking,  viz.  in  answer  to  an  inquiry 
as  to  her  character  and  competency,  made  by  a  person  with  whom  she 
was  seeking  an  engagement.  Undoubtedly,  if  at  the  close  of  the 
plaintiff's  case  it  appears  that  the  words  were  spoken  upon  an  occa- 
sion which  prim&  facie  justified  them,  and  nothing  more  is  shown,  it 
is  the  judge's  duty  to  direct  a  nonsuit.  So  is  the  law  laid  down  in 
the  case  of  Taylor  v.  Hawkins,  16  Q.  B.  808  (E.  C.  L.  R.  vol.  71), 
founded  upon  Somerville  v.  Hawkins,  10  G.  B.  588  (E.  G.  L.  R.  vol. 
70).  But  the  law  is,  that,  if  the  plaintiff  gives  evidence  from  which 
the  jury  may  infer  malice, — which  I  take  to  mean,  if  he  cast  imputa- 
tions which  he  did  not  believe  to  be  true,  or  was  acting  from  sinister' 
or  corrupt  motives,  and  not  with  the  bon&  fide  intention  of  discharg- 
ing a  duty  social  or  moral, — the  plaintiff  may  sustain  the  action, 
notwithstanding  that  the  words  were  spoken  upon  an  occasion  which 
primfi  facie  justified  them,  viz.  in  answer  to  an  inquiry.  The  law  is 
clearly  and  uniformly  so  laid  down  from  the  older  cases  down  to  the 
present  time.  The  utterance  of  defamatory  matter  carries  with  it 
evidence  of  malice,  which  is  essential  to  the  maintenance  of  the  action. 
The  occasion  on  which  the  words  are  spoken  may  rebut  this  primfi 
*facie  evidence;  and  then  additional  evidence  must  be  adduced  r«QQo 
on  the  part  of  the  plaintiff  to  show  actual  or  express  malice :  '- 
and  upon  that  the  question  is  to  be  left  to  the  jury  whether  the 
defendant  spoke  the  words  with  an  honest  belief  that  the  imputation 
conveyed  by  them  was  true,  or  from  motives  of  malice  or  ill-will. 
In  Wright  v.  Woodgate,  2  C.  M.  &  R.  578,  Tyrwh.  &  G.  12,  the 
defendant  was  the  solicitor  employed  in  an  equity  suit  on  behalf  of 
the  plaintiff,  a  minor.  The  plaintiff  was  desirous  of  changing  his 
solicitor,  and  informed  the  defendant  of  it.  The  defendant  thereupon 
wrote  a  letter  to  the  plaintiff's  next  friend  (who  was  liable  for  the 
costs  of  the  suit),  dissuading  him  from  giving  any  directions  in  the 
matter,  and  alleging,  among  other  observations  on  the  plaintiff's  con- 
duct, that  a  civil  engineer  to  whom  the  plaintiff*  had  been  apprenticed 
had  made  him  a  present  of  his  indentures,  because  he  was  worse  than 
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useless  in  his  office :  and  it  was  held  that  this  was  a  privileged  com- 
munication,  and  that  the  defendant  was  entitled  to  the  verdict,  unless 
the  plaintiff  gave  some  evidence  beyond  the  mere  publication  of  the 
letter,  of  the  existence  of  malice.  Parke,  B,  there  sajs :  *'  The  proper 
meaning  of  a  privileged  communication  is  only  this,  that  the  occasion 
on  which  the  communication  was  made  rebuts  the  inference  primS 
facie  arising  from  a  statement  prejudicial  to  the  character  of  the  plain- 
tiff, and  puts  it  upon  him  to  prove  that  there  was  malice  in  fact, — 
that  the  defendant  was  actuated  by  motives  of  personal  spite  or  ill- 
will,  independent  of  the  occasion  on  which  the  communication  was 
made.  In  the  present  case  it  became,  in  my  opinion,  incumbent 
upon  the  plaintiff  to  show  malice  in  fact.  This  he  might  have  made 
out  either  from  the  language  of  the  letter  itself  or  by  extrinsic  evi- 
dence, as  by  proof  of  the  conduct  or  expressions  of  the  defendant, 
*8B91  ^'^^^i^K  ^^^^  ^^  ^^^  actuated  by  a  motive  of  personal  ill-wilL" 
^  *The  same  rule  is  adopted  by  Lord  Oampbelf  in  Taylor  v. 
Hawkins.  18  Q.  B.  308  (E.  C.  L.  B.  vol.  71)*  ''The  rule,"  says  that 
learned  judge,  ''is,  that,  if  the  occasion  be  such  as  repels  the  pre- 
sumption of  malice,  the  communication  is  privileged,  and  the  plain- 
tiff must  then,  if  he  can,  give  evidence  of  malice  :  if  he  gives  no  such 
evidence,  it  is  the  office  of  the  judge  to  say  that  there  is  no  question 
for  the  jilry,  and  to  direct  a  nonsuit  or  a  verdict  for  the  defendant." 
A  plaintiff  does  not  sustain  the  burthen  of  proof  which  is  cast  upon 
him,  by  merely  giving  evidence  which  is  equally  consistent  with 
either  view  of  the  matter  in  issue.  Where  the  presumption  of  malice 
is  neutralized  by  the  circumstances  attending  the  utterance  of  the 
slander  or  the  publication  of  the  libel,  the  plaintiff  must  give  further 
evidence  of  actual  or  express  malice,  in  order  to  maintain  his  action. 
Did  the  evidence  given  by  the  plaintiff  here  warrant  the  jury  in 
'inferring  that  the  defendant  was  actuated  by  malicious  motives  when 
he  charged  the  plaintiff  with  dishonesty  ?  Did  he  believe  the  charge 
to  be  true,  or  did  he  make  it  from  some  corrupt  motive  ?  I  think, 
that,  as  the  charge  of  stealing  the  3Z.  10«.  from  the  desk  was  not  made 
until  after  the  plaintiff  had  led  the  defendant's  service,  and  he 
promised  to  say  nothing  about  it  if  she  would  resume  her  employ- 
ment, and  he  on  a  subsequent  occasion  said  that  if  she  would  acknow- 
ledge having  taken  the  money,  he  would  give  her  a  character, — the 
jury  were  well  warranted  in  coming  to  the  conclusion  that  he  was 
not  acting  bon&  fide  in  the  performance  of  that  most  important  duty 
between  man  and  man,  the  giving  the  character  of  a  servant  What 
he  in  effect  says  to  the  plaintiff  is — "Acknowledge  yourself  to  be  a 
thief,  and  I  will  give  you  such  a  character  as  will  get  you  the  employ- 
ment you  seek."  The  learned  judge  was  bound  to  leave  all  that  to 
the  jury,  and  it  was  for  them  to  say  whether  or  not  he  acted  from 
*8401  8^'*^*^®'''  ^^  *oorrupt  motives.  I  think  the  question  was  properly 
^  left:  and  I  see  no  ground  whatever  for  being  dissatisfied  with 
the  result. 

WiLUAMS,  J.— As  to  the  verdict  being  against  evidence, — Mr. 
Chambers  strongly  insisted  that  the  defendant  was  entitled  to  the 
verdict,  if,  when  he  made  the  charge  he  did,  he  believed  it  to  be  true, 
however  mistaken  he  might  be.  I  told  the  jury  that  this  was  per- 
fectly correct :  and  I  went  on  to  leave  to  them  the  question  whether 
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the  defendant  did  really  believe  the  charge  to  be  true,  or  did  he  make 
it  from  some  sinister  or  improper  motive.  There  was  much  to  be  said, 
and  mach  was  said,  on  both  sides.  As  to  the  matter  of  law, — the  state- 
ment of  the  way  in  which  the  question  went  to  the  jury  shows  how 
the  matter  stood  at  the  end  of  the  plaintiff's  case.  If  the  defendant 
did  not  really  believe  that  the  charge  he  made  was  true,  he  was  not 
entitled  to  the  protection  which  the  law  throws  around  communica- 
tions of  this  nature  which  are  called  privileged, — whether  you  call  it 
express  malice  or  actual  malice  or  anything  else.  I  could  not  stop 
the  case.  As  to  the  damages,  there  clearly  is  no  pretence  for  inter- 
fering. 
WiLLES,  J.y  and  Btlxs,  J.,  concurring,  Bule  refused. 
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ABAKDONMENT,— Sm  Ihsubahoi. 

ACCIDENT,— Bee  Mabtbr  avd  Sbbtavt.    Kb«li«bbob. 

AGENT,— See  Pbihcipal  abo  Aobbt. 

AORBBMENT,— Bee  Lbasb. 

AMENDMENT. 
Adding  a  Plea, 

The  judge  Bi  niii  prius  hering  refnied  to  allow  the  defendant  to  add  a  plea  of  fraud, 
ihe  eonrt  deelined  to  interfere.    Spttding  t.  Young,  824. 

APOTHECARY,— Bee  Mbdioal  PBAonnoBBB. 

APPEAL. 

From  tht  Oountg  Court, 

1.  Secnrity.] — The  court  cannot  entertain  an  appeal  from  a  county  court,  where  the  con- 
dition of  giving  leettrity  for  the  coita  of  appeal  (or,  for  the  amount  of  the  Judgment,  in 
the  eaie  of  a  defendant),  impoied  by  the  14th  section  of  the  13  A  14  Viet  e.  61,  haa  not 
been  strictly  complied  with.    Iforri§,  app.,  Carrington,  resp.,  10. 

From  DtetnoH  of  Jmttiett,  under  20  S  21  Viet  e,  43. 

2.  Amendment  of  a  case  stated  under  the  20  A  21  Vict.  c.  43.  ffodgeom,  app.,  Little, 
reap.,  198. 

ARBITRAMENT. 

Conduct  of  Arbitration. 

1.  Although  mercantile  arbitrators  are  not  bound  by  the  strict  rules  of  eridence,  yet 
they  cannot  be  permitted  to  transgress  that  ftmdamental  principle  of  Justice  which  declares 
that  no  man  shall  be  oondemned,  either  oiTilly  or  criminally,  without  being  afforded  an 
opportunity  of  hearing  the  cTidence  adduced  against  him,  and  offering  his  dofenee.  /n 
re  Brook,  Deleomyn  and  Badart,  403. 

2.  A  contract  was  entered  into  for  the  sale  of  a  cargo  of  rape-seed  to  be  shipped  at  a 
Danish  port  for  Rochester,  "  warranted  to  be  at  the  time  of  shipment  in  sound,  dry,  and 
merchantable  condition,"  and  with  a  stipulation  that  "  any  dispute  arising  out  of  the  con- 
tract should  be  settled  by  arbitration  in  the  usual  way."  On  arriTal  of  the  rape-seed  at 
Rochester,  it  was  found  in  such  bad  condition  that  the  buyer  reftised  to  receiTc  it  Ulti- 
mately the  matter  was  referred  to  two  arbitrators,*^ A.  named  on  the  part  of  the  seller, 
and  B.  on  the  part  of  the  buyer,— with  reeourse  to  an  umpire,  to  be  chosen  by  them  in 
ease  of  disagreement  The  arbitrators  not  agreeing,  the  matter  was  left  to  the  umpirage 
of  C,  to  whom  A.  and  B.  each  sent  a  written  statement  containing  their  respective  riews, 
and  also  certain  documents  which  had  been  before  them.  The  umpire,  without  calling 
any  of  the  parties  before  him,  but  professing  to  proceed  upon  the  statements  and  docu- 

0  ments  so  submitted  to  him,  made  an  award  directing  that  the  seller  should  take  beck  the 
cargo,  and  repay  the  buyer  the  amount  of  the  inroice-priee,  which  he  had  paid.  The 
seller  haring  afterwards  discovered  that  the  umpire  had,  without  any  notice  to  him  or  to 
A.,  his  arbitrator,  inspected  samples  of  the  seed  at  the  counting-house  of  B.,  the  other 
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ARBITRAMENT. 

Condnet  of  Arbitration  (continued), 
Arbitrator,  and  also  had  eommttoi^tioni  with  the  persons  by  whom  the  eargo  had  been 
inspected  and  the  samples  taken, — ^mored  to  set  aside  the  award.  The  Court  made  the 
mle  absolate,  on  the  groand  that  the  eondact  of  the  umpire  (though  sworn  by  sereral 
eompetent  persons  to  be  sanctioned  by  mercantile  usage)  was  a  riolation  of  the  nnirereal 
principles  of  Jostiee.     In  re  Brook,  Delcomyn  and  Badartf  403. 

Arbitration  mnder  the  ISScf  feeftoe  o/  the  Public  BetUtk  Act,  1848,— Bee  Poblio  Hkalth 
Act,  6,  7. 

Attendance  of  IFtlnetMs,— Bee  Withbm. 

ARCHDEACONRY  COURT. 

Regietrar'a  Fee; — Bee  EccLKSlASTlCAL  Law. 

ASSURANCE,— See  Irsdrarck. 

ATTORNEY. 
Retainer  o/, — See  Chan pbktt. 

BANKER'S  CHECK,— See  Chbck. 

BANKRUPTCY  AND  INSOLVENCY. 

Act  of  Bankruptcy, — See  Topping,  app.,  KeyeeU,  resp.,  258 ;  Shrubeole  v.  Sneeawu,  45S. 
Fraudulent  Preference, — Bee  Shrubeole  r.  Sueeame,  462. 
Deed  of  Aeeignment, 

Act  of  bankruptcy.] — 1.  A  trader,  by  a  bill  of  sale  dated  the  24th  of  April  1860, — reciting 
that  he  was  indebted  to  M.  in  the  sum  of  9%l.  for  goods  already  delirered,  and  that  he  waa 
desirous  of  obtaining  a  further  supply  to  the  extent  of  82f.,  which  M.  had  deelioed  to  Air- 
nish  without  security, — assigned  to  M.  all  his  household  furniture,  stock-in-trade,  and 
effects  for  securing  Uie  180t.  and  any  further  adTanoes  which  M.  might  make  to  him, — 
with  a  proviso  for  redemption  on  payment,  and  a  power  to  M.  to  seise  and  sell  if  the 
money  should  not  be  paid  on  demand.  No  further  advance  beyond  the  98^  either  in 
money  or  goods  was  made  by  M.  At  the  time  of  the  execution  of  this  deed,  the  trader 
was  indebted  to  several  other  creditors  in  sums  sufficient  to  oonstitnte  good  petttioninip- 
creditors'  debts : — Held,  that  the  execution  of  the  deed  was  an  act  of  bankruptcy.  Top^ 
ping,  app.,  Keyeell,  resp.,  258. 

Title  qf  a9eignee9,]—2.  Three  days  after  the  dale  of  the  bill  of  sale,  K.  another  creditor, 
applied  to  the  trader  for  payment  of  his  debt,  and  by  pressure  obtained  from  him  goods  to 
the  value  of  30{.  9*.,  being  part  of  those  comprised  in  M.'s  bill  of  sale, — having  notice  at 
the  time  that  the  whole  had  been  already  assigned  to  M.  On  the  7th  of  May,  one  W.,  to 
whom  the  trader  owed  74^  at  the  time  he  gave  the  bill  of  sale  to  M.,  petitioned  for  an  ad- 
judication of  bankruptcy  against  him.  A  meeting  of  the  creditors  took  place,  and,  M. 
having  consented  to  give  up  the  proceeds  of  the  goods  which  he  had  sold  under  the  bill 
of  sale,  it  was  agreed  that  the  trader  should  execute  a  deed  of  assignment  for  the  benefit 
of  all  his  creditors  under  the  Bankruptcy  Act,  1861,  which  was  accordingly  done,  and 
the  appellants  were  appointed  trustees,  and  the  deed  duly  registered.- — Held,  that  the  title 
of  the  trustees  under  the  deed  of  assignment  by  rirtue  of  the  197th  section  related  back  to 
the  execution  of  the  bill  of  sale,  and  so  overrode  the  transaction  of  the  27th  of  April,  and 
consequently  that  they  were  entitled  to  recover  from  K.  the  value  of  the  gooda  wliieb  b* 
had  obtoined  after  notice  of  the  aet  of  bankruptcy,     fb. 

8.  Held, — affirming  the  Judgment  of  the  Court  of  Common  Pleas,— that  a  eertifieato 
given  under  the  I98th  seotion  of  the  Bankrvptoy  Aet,  1861  (24  A  25  Viet.  e.  iS4),  of  the 
fliing  of  a  deed  under  s.  192,  which  deed  had  been  held  to  be  void  on  the  ground  that  it 
purported  to  be  made  between  the  debtor  and  such  of  his  creditors  as  should  exee«to  the 
same,  and  therefore  iinpliedly  excluded  from  its  benefite  and  prorisions  non-exeeuting 
creditors,  afforded  no  protootion  to  bail  who  had  undertaken  to  render  the  debtor  la  the 
Mayor's  Court,  London.     IkUrton  t.  Je%eell,  142. 

Under  «.  200.}— 4.  A  deed  in  the  form  given  in  Sehednle  D.  to  the  Bankrupt^  Aet,  1861 
(though  duly  exeeuted  and  registered),  eannot  be  pleaded  in  bar  to  an  action  against  the 
debtor  by  a  creditor  who  baa  assented  to  and  executed  the  same,  ibr  a  debt  in  respect  of 
which  such  creditor  baa  so  assented.    Eyre  ▼.  Archer,  638. 
Order  and  Diepoeition, 

5.  A.,  an  innkeeper  at  Sheemess,  being  indebted  to  B.,  under  what  the  jury  th«d|;ht 
sufficient  pressure,  on  the  80th  of  May  employed  his  own  attorney  to  prepare  a  bill  of 
sale  of  all  his  eliecte  in  favour  of  B.,  to  secure  an  existing  debt  and  a  small  farther  advance 
(the  nmonnt  being  about  a  fair  equivalent  for  the  value  of  the  goods),  and  tent  it  to  B.  On 
the  10th  of  July  B.  sent  a  man  to  A.'s  premises  to  paint  out  A.'s  name  and  on  the  ISth  went 


INDEX.  S43 


BANKRUPTCY  AND  INSOLVENCY. 
Order  and  Ditpotitton  (continued), 
down  to  Sboorneit  and  took  pouosiion,  learing  A.  tbero  to  muiage  the  ooneoni  on  bii  be- 
haXt    On  the  15th  A.  filed  n  petition  in  bankmptoy,  nnd  on  the  16th  wae  daly  ad- 
judged bankrapt.    lo  an  notion  bj  the  nisigneea  to  recorer  the  Talne  of  the  gooda  thas 
eonToyed, — the  jary  having  found  that  the  transaotion  was  bon&  fide,  and  that  possesiion 
was  really  and  notoriously  taken  by  B.,  prior  to  the  bankmptoy : — Held,  that  the  trane- 
aetion  oould  not  be  aVoided  either  as  an  act  of  bankruptcy  (there  being  no  relation)  or  as  a 
fraudulent  preference ;  and  that  the  goods  were  not  in  the  order  and  disposition  of  A.  at 
the  time  of  his  bankruptcy.    ShrubtoU  r.  JSu»9am9,  452. 
Eatt  Indian  Ineolveney  Act. 

6.  A  ▼esting-order  made  upon  the  petition  of  a  trading  firm  under  the  Indian  InsolTcney 
Aot^  11  A  12  Vict  c.  21,  rests  in  the  oiBcial  assignee  the  separate  property  of  each  partner 
as  well  as  the  joint  estate  of  the  firm.     Brown  r.  Carbery,  2. 

BEER  Shop. 

Certificate  of  Character, 

The  6th  section  of  the  3  A  4  Vict.  c.  61,  imposes  penalties  upon  a  person  who  for  the 
purpose  of  obtaining  an  Excise  lieeiise  to  retail  beer,  produces  or  makes  use  of  a  certificate 
of  *<good  character"  (as  required  by  the  2d  section  of  the  4  A  5  W.  4,  c.  85),  knowing  the 
same  to  be  false : — Held,  that  the  mere  fact  of  the  party  living  In  a  state  of  concubinage 
was  not  such  an  absence  of  "good  character"  as  to  justify  a  conviction  for  using  the  cer- 
tificate knowing  it  to  be  false, — dubitante  Williams,  J.    Leader,  app.,  Tell,  resp.,  584. 

BILL  OF  LADING,— See  Shippiho. 

BOUGHT  AND  SOLD-NOTE,— See  PLiADiire. 

CANAL  COMPANY. 

Bqnality  of  Charge  for  ToUe, 

1.  By  a  canal  act  the  company  of  proprietors  were  entitled  to  demand  a  fixed  sum  for 
goods  carried  upon  any  part  of  the  canal,  "  which  said  respective  rates  should  be  equal 
throughout  the  whole  length  of  the  said  intended  oanal."  By  a  subsequent  public  act^  8 
A  9  Vict  c.  28,  proprietors  of  canals  were  empowered  f^om  time  to  time  to  alter  or  vary 
the  tolls  granted  to  them,  "either  upon  the  whole  or  for  any  particular  portion  or  portions 
oF^such  canals,  aecordlog  to  local  circumstances,  or  the  quantity  of  traiBc,  or  otherwise,  as 
they  should  think  fit," — with  a  proviso  that  such  tolls  were  to  be  charged  equally  to  all 
persons,  and  after  the  same  rate,  whether  per  mile,  or  per  ton  per  mile,  in  respect  of  all 
boats,  Ac,  of  the  like  description  passing  along  or  using  the  same  portion  of  the  canal,  and 
all  goods,  Ac,  of  the  like  description  conveyed  or  propelled  in  a  like  boat,  Ac,  passing 
along  or  using  the  eame  portion  of  the  said  canal,  Ac,  under  the  like  eireumetaneee,  Ap. : — 
Held,  that  it  was  competent  to  the  company  fo  take  a  proportionably  less  toll  per  ton  per 
mile  for  goods  carried  a  given  distance  (five  miles)  along  any  part  of  the  canal,  than  for 
goods  carried  less  than  that  distance.    Strick  v.  The  Stoaneea  Canal  Company,  245. 

2.  Also,  that  it  was  competent  to  the  company  to  agree  to  cmrrj  at  a  lower  rate  for  a 
particular  individual,  in  consideration  of  a  large  guaranteed  minimum  toll,  in  order  to 
enable  them  to  enter  into  a  snecessftil  competition  with  a  rival  line  of  railway.     lb. 

CHAMPERTY. 

Agreement  made  Abroad. 

1.  An  agreement  (to  be  earried  into  effect  in  this  country)  which  #onld  be  void  on  the 
ground  of  champerty  if  made  here,  is  not  the  less  void  beeause  made  in  a  foreign  country 
where  such  a  contract  would  be  legal.     Grell  v.  Levy,  73. 

2.  Where,  therefore,  an  attorney  entered  into  an  agreement  in  France,  with  a  French 
subject,  to  sne  for  a  debt  due  to  the  latter  from  a  person  residing  here,  whereby  the  attorney 
was  to  receive  by  way  of  recompense  a  moiety  of  the  amount  recovered : — Held,  that,  the 
agreement  being  void  for  champerty,  the  attorney  was  remitted  to  his  ordinary  retainer  as 
an  attorney,  and  the  work  having  been  done,  and  the  client  having  received  the  benefit  of 
it^  was  entitled  to  his  oosts  as  between  attorney  and  client.    Ih. 

CHECK. 

Preeentment  and  Notice  of  Diehonour, 

1.  On  Wednesday,  May  6,  A.  received  at  Monmouth  a  cheek  drawn  upon  M.  A  Co., 
bankers  at  Ross,  about  ten  miles  distant  On  Friday  the  Bih  he  paid  into  his  bankers  at 
Monmouth,  and  they  on  the  same  day  sent  it  by  post  to  their  London  agents  (the  City 
Bank),  to  be  passed  through  the  country  clearing-house  there.  The  drawees'  London 
ar^nts  were  B.  A  Co.  (whose  names  appeared  in  a  printed  memorandum  at  the  foot  of  the 
chock),   6m(  their  acconnt  with  them  wae  clnaed  on   Thnreday  the  7th,     The  eheck  being 
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CHECK. 

Pre§entment  and  Notiet  of  Dithonour  (oontinued), 
refused  by  B.  A  Co.  at  the  cleariDg-hoaBe,  the  City  Bank  lent  it  by  poit  on  Satarday  th* 
9th  for  payment  to  the  drawees,  who  kept  it  wttil  Friday  CA«  Ibth,  and  then  retamed  it  to 
the  City  Bank,  who  receiTod  it  on  Saturday  the  16th,  and  sent  it  by  that  day'i  pott  to 
their  eorrespondenta,  the  Monmouth  Bank,  who  (receiTing  it  on  Sunday  the  17Ui)  sent 
notice  of  the  dishonour  by  the  post  on  Tuttday  the  19fA  to  the  drawer,  whom  it  reaehed  on 
the  20th.  A  run  npon  the  bank  of  M.  A  Co.  eommenoed  on  Monday  the  11th,  and  on 
Wednesday  the  13th,  at  noon,  they  finally  stopped  psyment  In  an  action  in  the  eonnty- 
court  by  the  Monmouth  Bank  against  the  drawer,  it  was  proved  that  the  drawees  sent 
cash  through  the  post  to  etmntry  banker§,  in  payment  of  checks  drawn  npon  them,  as  lata 
as  Monday  the  lltb,  but  did  not  honour  any  ohecks  forwarded  to  them  by  London  bamken 
after  Thursday  the  7th ;  that,  if  the  check  in  question  had  been  reeeired  by  them  by 
post  from  the  City  Bank  on  Friday  the  8th,  it  wonid  not  have  been  paid ;  bat  that,  if 
presented  across  the  counter  at  any  time  before  the  final  stoppage  on  Wednesday  <ihe  IStb, 
it  would  haFe  been  paid.  The  county-court  Judge  having  upon  these  facts  nonsuited  the 
plaintiffs, — this  court,  npon  appeal,  affirmed  his  decision ;  holding  that  the  presantment 
was  not  in  due  time.     Bailej/f  app.,  BodenkaWf  resp.,  288. 

2.  Stmhle,  also,  that  the  notice  of  dishonour  was  too  late,     lb, 

3.  Where  a  check  is  drawn  upon  a  country  banker, — qnmre  whether  sending  it  by  post 
from  London  tp  the  drawee,  with  a  demand  of  payment,  is  a  good  presentment  7     ib. 

4.  The  mention  of  the  names  and  address  of  the  London  agents  in  a  memorandum  at  the 
foot  of  a  country  banker's  check,  does  not  make  the  check  payable  at  the  plaee  so  indi- 
cated,   lb, 

CIRCUITY  OP  ACTION. 
Wk*rt  a  Dtftnee* 

To  make  a  defence  arailoble  on  'the  ground  of  the  avoidanee  of  circuity  of  aotion,  the 
dam^es  must  necessarily  be  the  same  in  character  and  amount*    Speeding  r.  Young,  824. 

COMMON  LAW  PROCEDURE  ACT,  1852. 

Section  18.      Writ  for  Service  Abroad, — See  Writ  of  Sumnovs. 
Sections  112,  113.     Special  Jury, — See  Spbcial  Jury. 

COMMON  LAW  PROCEDURE  ACT,  1854. 
Section  50.     Discovery, — See  Practicb,  1. 
Section  51.     iHterrogatorie; — See  Practics,  2,  3. 

CONDITION,— See  Covbmaiit. 

CONDITION  PRECEDENT. 
What  amounts  to. 

The  plaintiff  declared  upon  an  agreement  for  a  tenancy  in  these  terms, — "  1.  Mr.  T. 
(the  plaintiff)  engages  to  complete  the  whole  work  necessary  by  the  14th  June  aect." 
Then  followed  an  enumeration  of  the  matters  to  be  done  by  the  plaintiff;  and  the  agree- 
ment concluded, — "  In  ooneideration  of  theee  conditions  being  fulfilled,  Mr.  M.  (the  defend- 
ant) engages  to  take  the  house  No.  51,  B.  Park,  for  three  years,  at  the  annual  rent  of 
1.30i.,  to  be  paid  quarterly.  Rent  to  begin  Arom  Midsummer  next:" — Held,  that  the  com- 
pletion of  the  "  work  necessary"  by  the  day  named  for  that  purpose  was  a  condition  pre- 
cedent to  the  plaintiff's  right  to  sue  the  defendant  for  not  beeoming  tenant  Tideg  t. 
Mollett,  208. 

COSTS. 

Of  Preparing  for  Trial, 

1.  The  defendant's  costs  of  "preparing  for  trial"  cannot  be  allowed  where  the  plaintiff 
discontinues  before  notice  of  trial, — even  though  liberty  had  been  reserved  to  the  plaintiff 
under  a  judge's  order  to  »et  down  the  eauee  for  trial  before  ieeue  joined,  and  a  speeial 
jury  had  been  struck.     Curtie  v.  Piatt,  485. 

Of  Motions  and  Rules, 

2.  Where  cause  is  shown  against  a  rule  in  the  first  instance,  the  costs  are  in  all  easee 
in  the  discretion  of  the  court,  but  will  rarely  be  given.  Norris,  app.,  Carrington,  respw, 
396. 

Costs  in  this  Cause, 

3.  Costs  of  a  witness  whose  testimony  is  rejected  as  irrelevant  are  not  allowed  as  between 
party  and  party.     Speeding  v.  Young,  824. 

Concurrent  Jurisdiction, 

4.  A.,  who  resided  at  West  Bromwioh  (within  the  jurisdiction  of  the  Staflbrdshireeonnty- 
eourt),  being  the  holder  of  a  promissory  note  of  B.'s  testator  for  100^.,  sent  his  collector  to 
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COSTS. 
Concurrent  Juritdtetion  (continued), 
B.,  who  resided  at  Birmingham  (within  the  jurif diction  of  the  Warwielcshire  eounty-court), 
to  demand  payment  or  seenritj.     B.  (at  Birmingham)  eoneented  to  give  A.  a  further  charge 
npon  some  property  there  on  which  he  already  held  a  mortgage  for  2002.,  and  the  colleclor 
(either  at  the  request  or  with  the  assent  of  B.)  went  to  C.»  a  solicitor  at  West  Bromwich, 
by  whom  the  original  mortgage  had  been  prepared,  and  there  gave  him  instructions  to 
prepare  the  necessary  socnrity,  which  B.  afterwards  execnted  at  West  Bromwich.     C.  after- 
wards saed  B.  in  a  superior  court  for  bis  charges,  and  obtained  a  Tordict  for  6^  15f.  id. : — 
Held,  that  the  cause  of  action  arose  "  in  some  material  point"  within  the  jurisdiction  of 
the  Birmingham  county-court,  and  consequently  there  was  not  concurrent  jurisdiction 
within  the  128th  section  of  the  0  A  10  Vict  c.  95,  so  as  to  enUtle  C.  to  bis  costs.    Juckeon 
T.  Ortmleg,  380. 
BuU  or  Order  for,  under  15  <^  16  Vtet.  c.  54.  «.  4. 

5.  Although  the  court  is  not  bound  by  the  exercise  of  discretion  by  the  judge  who  tries 
the  cause  in  refusing  to  certify  for  costs  where  the  rerdiet  is  under  the  limit,  yet  it  will  not 
npon  light  grounds  interfere.     Courtenag  v.  Wagetaff,  and  Reed  t.  Wagetaff,  110. 

6.  In  an  action  for  wrongfully  dismissing  the  plaintiif  from  his  employment  as  a  parlia- 
mentary reporter  for  a  newspaper,  and  also  for  work  and  labour,  it  was  sought  to  fix  the 
defendant  with  liability  as  a  partner,  upon  the  ground  that  he  had  adranced  money  for 
starting  the  paper,  under  a  written  agreement  with  one  H.,  containing  Tcry  stringent  stipula- 
tions showing  that  the  defendant  was  to  have  unlimited  control  OTcr  the  publication,  with 
the  option  of  declaring  himself  a  partner  at  any  time  within  tweWe  months,  and  to  trust 
solely  to  the  profits  for  the  repayment  of  his  advance,  with  interest^  and  by  parol  evidence 
of  personal  interference  in  the  management  At  the  trial  it  was  assumed  that  the  agreement 
alone  did  not  constitute  a  partnership  between  the  defendant  and  H. ;  and  the  jury, — having 
found  that  the  plaintifTs  engagement  was  not  for  the  session,  but  a  wcelcly  engagement 
only,  and  negatived  that  the  defendant  bad  prior  to  the  plaintiiTs  engagement  allowed 
himself  to  be  held  out  as  a  partner,  but  affirmed  that  be  had  done  so  «iiie«, — returned  a  ver- 
dict for  the  plaintiff  for  15^.  15«. ;  and  the  judge,  though  he  certified  for  a  special  jury, 
reftised  to  certify  under  the  13  A  14  Vict  c.  61,  s.  12,  that  there  was  a  suffloient  reason  for 
bringing  the  action  in  the  superior  court : — 

The  court,  considering  that  the  difficulty  of  the  question  as  to  the  construction  and  effect 
of  the  agreement  justified  the  plaintiff  in  resorting  to  the  superior  tribunal,  made  an* 
order  for  costs  under  the  15  A  16  Vict  o.  54,  s.  4.     lb, 

COUNTRY  BANKER,— See  Chick. 

COUNTY  COURT. 
Coefe, — See  Costs,  A,  5,  6. 

COVENANT. 
What  omounte  to. 

1.  The  words  '< covenant"  and  "condition"  when  used  in  an  agreement,  do  not  neces- 
sarily mean  a  covenant  under  seal  or  a  condition  in  the  strict  legal  sense  of  the  word,  but 
may,  in  order  to  effectuate  the  intention  of  the  parties,  be  construed  to  mean  '^-contract"  or 
"  stipulation."     Hagne  v.  CHmminge,  421. 

2.  In  an  agreement  between  A.  and  B.,  not  nnder  seal,  expressed  to  be  nmder^in  consi- 
deration of  the  rents  and  covenants  to  be  reserved  and  contained  in  the  lease  agreed  to  be 
granted,"  it  was  provided  that,  as  soon  as  B.  should  have  exeeuted  certain  specified  re- 
pairs, Ac,  A.  would  lease  certain  premises  to  him,  his  executors,  Ac,  for  thirty-five  years 
firom  a  day  past,  at  the  yearly  rent  of  15/. ;  such  lease  to  contain  certain  specified  cove- 
nants on  the  part  of  B.  as  to  rent  and  other  matters,  and  also  all  other  usual  and  proper 
covenants,  and  especially  a  proviso  for  re-entry  for  non-payment  of  rent  or  dob- perform- 
ance of  covenants :  and  it  was  further  agreed,  that,  until  the  lease  should  be  granted,  the 
plaintiff,  his  executors,  Ac,  should  have  the  same  powers  and  remedies  for  recovering  and 
enforcing  pajrment  of  the  rent  and  performance  of  the  covenants  as  fully  as  if  the  lease 
had  been  actually  granted :  the  repairs  to  be  completed  by  a  given  day."  Then  followed 
this  proviso,—"  Provided  always,  that»  if  the  rent  should  bo  in  arrear,  Ac,  or  if  B.,  his 
executors,  Ac,  should  make  default  in  the  observance  and  performance  of  the  covenants 
and  conditions  on  his  or  their  part  herein  contained,  then  and  in  either  of  the  said  cases 
it  shall  be  lawful  for  the  said  B.,  his  executors,  Ac,  to  enter  the  said  premises,  Ac,  and  the 
same  to  have  again  and  enjoy  as  in  his  or  their  former  estate,  and  the  said  B.  and  all 
other  occupiers  thereof  thereout  to  remove,  and  thonoeforth  these  presents  and  everything 
herein  contoined  shall  cease  and  be  void."    B.  was  let  into  the  premises,  and  paid  rent 
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COVENANT. 

What  amount*  to. 
The  repairs  not  harlng  been  done  bj  tbe  time  agpreed  on  : — Held,  that  A.  wai  entitled  to 
re-enter.     Hayne  r,  Cummingt,  421, 

CUSTOM,— See  SHiPPiire,  1,  2. 

DAMAGES. 
JIta9ure  of, 

60/.  damages  in  an  notion  of  slander,  where  it  was  prored,  that»  in  eonseqnence  of  the 
speaking  of  the  words,  the  plaintiff  lost  an  employment  worth  50/.  a  year,  besides  board, 
Ac., — Held,  not  excessive.     Jaekmn  ▼.  Bopptrtonf  829. 

DEED  OF  ARRANGEMENT,— See  Barkroptct  amd  iNSOLirKircT,  1-4. 

DEFAMATION,— See  Slahdkr. 

DEVISE. 

Conttruction  of. 

1.  For  the  purpose  of  construing  a  will,  the  court  must  be  informed  of  the  eireumstances 
surrounding  the  testator  when  making  his  will, — such  as  his  family  status  and  tbe  nature 
of  his  property.  Extraneous  evidence  of  these  matters  is  therefore  admissible.  Wthhtr 
Y.  Stanley,  698. 

2.  One  T.  A.  S.,  being  seised  of  an  estate  in  Wales  worth  about  46,000/.  a  year,  and  also 
of  freehold  estates  partly  in  Hants  and  partly  in  Wilts  (worth  about  i£00/.  a  year),  which 
were  known  as  his  **  Tedworth  estate,"  by  his  will  in  1857, — a^r  giving  certain  annuities 
(including  one  of  50/.  for  life  to  his  valet  A.),  which  he  charged  upon  "  all  his  lands  and 
hereditaments  at  or  near  Tedworth," — devised  to  bis  widow  in  fee  "  all  his  lands  and  here- 
ditaments at  or  near  Tedworth  aforesaid."    The  widow,  by  her  will,  dated  in  1858,  after  dis> 
posing  of  her  Welsh  estate,  subject  to  a  eharge  of  40,000/.  to  be  raised  thereout,  which  sum 
she  declared  that  she  intended  to  be  "  an  addition  to  her  Tedworth  estates  thereinafter 
devised,"  proceeded  as  follows, — "  I  give  and  devise  my  mansion-house  at  Tedworth,  tn 
the  county  of  Hanta,  and  all  my  manors,  farms,  lands,  tenements,  and  hereditaments  in  the 
county  of  Bant*,  dtvittd  to  mt  by  the  eaid  will  of  my  eaid  late  hveband  {enhjeet  to  the 
annuitiee  charged  thereon  by  euch  will,  and  eubject  to  an  additional  or  further  annuity  of 
50/.  per  annum  to  be  payable  to  A,,  the  valet  of  my  late  hueband,  during  hie  life,  ae  here^ 
inafter  mentioned),  and  all  other  hereditaments  in  the  eaid  county  of  Hante  of  or  to  which  I 
shall  be  seised  or  entitled,  or  as  to  or  over  which  I  shall  have  a  disposing  power  by  my 
will  at  my  death  {all  which  hereditamente  in  the  county  of  Hante  are  hereinafter  deeeribed 
or  referred  to  ae  my  Tedworth  eetate),"  to  the  use  of  her  nephew,  the  defendant,  for  life,' Ac 
She  then  proceeded  to  give  the  tenant  for  life  the  power  of  charging  **  her  said  Tedwortli 
estate"  for  jointures  and  provisions  for  younger  ohildren  to  an  extent  not  to  exceed  1000/.  per 
annum.  Throughout  the  will  the  testatrix  spoke  of  the  property  she  was  dealing  with  as  "  my 
said  Tedworth  estate :"  and  she  directed  that  the  mansion-house  and  grounds  should  be  kept 
up  in  their  then  present  state,  and  made  the  furniture,  Ac,  heir-looms.    She  then  directed 
that  the  40,000/.  charged  upon  the  Welsh  property  should  be  laid  out  in  the  purchase  of  free- 
hold lands,  Ac,  near  to  or  adjoining  her  eaid  Tedworth  eetate,  or  eleewhere  in  the  eaid  county 
of  Hante,  or  in  some  adjoining  county  or  counties,  and  charged  the  additional  annuity  to  the 
ralot  A.  upon  **  all  her  hereditaments  at  or  near  Tedworth  aforesaid."    The  mansion-house 
at  Tedworth  and  a  portion  only  of  the  lands  forming  the  Tedworth  estate  (of  the  annnal 
value  of  about  2000/.)  were  in  the  county  of  Hants;  the  residue  (of  the  annual  value  of 
about  2500/.)  being  in  the  adjoining  county  of  Wilts.    There  was  no  boundary,  either  na- 
tural or  artifioial,  to  separate  the  two  counties ;  and  some  of  the  farms  were  partly  in 
Hants  and  partly  in  Wilts,  the  county  boundary  in  some  instances  dividing  fields,  and 
even  separating  cottages  from  their  gardens.    The  mansion-house  of  Tedworth  was  largely 
disproportionate  to  the  Hants  part  of  the  property,  even  when  increased  by  the  legacy  of 
40,000/.: — Held,  that,  as  there  was  a  property  which  every  part  of  the  description  *'my 
mansion-house  at  Tedworth,  in  the  county  of  Hants,  and  all  my  manors,  farms,  lands, 
Ac,  in  the  county  of  Hants,"  fitted,  and  on  which  every  word  had  full  effect,  the  devise 
must  be  limited  to  so  much  of  the  land  as  was  locally  situated  within  the  county  of  Hants, 
there  being  no  intention  expressed  of  giving  property  situated  out  of  the  county  of 
Hants.     lb. 


DISCOVERT,- See  Practice,  1. 

DISCONTINUANCE,— See  Costs,  1. 

DISHONOUR. 
Notice  of, — See  Chbcc. 
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ECCLESIASTICAL  LAW. 

Fttt  of  Begittran  of  Archdeaconry  Court. 

1.  The  immemorial  existence  of  fees  of  an  office  may  be  presamed  from  aniniermpted 
modem  usage,  unless  there  be  some  eridenee  given  to  the  eontrarj.  Skcphard  r.  Payne, 
13S. 

2.  The  modem  asarpation  of  an  exeess  does  not  affect  the  title  to  the  original  fees.     76. 

3.  Whether  or  not  there  may  be  an  ancient  fee  varying  in  pecuniary  amount  from  time 
to  time  with  the  changes  in  the  value  of  money  and  other  circnmstanceSi  and  subject  only 
to  the  restriction  that  it  shall  be  reasonable, — qwasref    Shephard  v.  Payne,  132. 

ENCLOSURE  ACT. 

(7on«lniefion  o/  ^  O.  Z,  e.  40,  Long  Bennington  Eneloeure  Act, 

By  a  local  enclosure  act  of  34  G.  3,  o.  40, — reciting  that  A.,  as  lay  impropriator,  was 
entitled  to  the  great,  and  B.,  as  vicar,  to  the  small  tithes, — the  commissioners  were  em- 
powered to  set  out  certain  lands  as  the  value  of  and  which  should  be  taken  as  a  full  satis- 
faction and  compensation  for  the  tithes  both  great  and  small :  and,  out  of  the  lands  so  to 
be  set  out  in  lieu  of  tithes,  they  w^re  to  allot  thirty  acres  to  B.,  and  all  the  remainder  to 
A.,  subject  to  the  payment  of  a  certain  corn-rent  (to  be  ascertained  in  the  usual  way), 
which  should  with  the  thirty  acres,  in  their  judgment  be  a  fair  compensation  for  the  vica- 
rial tithes  and  payments  in  lieu  of  tithes  payable  to  the  vicar, — which  rent  or  sum  of  money 
"should  be  payable  and  paid  to  the  vicar  and  his  successors"  quarterly,  "clear  of  all 
parochial  taxes,  rates,  dues,  and  assessments  whatsoever :"  and  it  was  enacted  that  the 
tithes  in  lieu  whereof  the  said  thirty  acres  of  land  were  so  directed  to  be  allotted,  and  such 
rent  was  to  be  paid,  should  cease  and  be  for  ever  extinguished : — Held,  that  the  land  so 
allotted  to  A.  in  lieu  of  the  vicarial  tithes,  and  so  charged  with  such  rent,  was  liable  to 
be  assessed  to  Uie  poor-rate.  Haekett,  app.,  The  Churehwardene,  dtc,  of  Long  Bennington, 
resp.,  38. 

EVIDENCE. 
Letter  of  Agent, — See  Pbucipal  avd  Aoiht. 

FACTORY  ACTS. 
Oonetruction  of, 

1.  By  the  73d  section  of  the  7  A  8  Vict.  e.  15,  premises  which  are  used  solely  for  the 
manufacture  of  paper  are  excluded  from  the  operation  of  the  Factory  Acts.  Colee,  app., 
Diekineon,  resp.,  604. 

S.  A.  was  possessed  of  paper-milli  in  Hertfordshire  and  of  a  mill  at  Manchester.  At  the 
Utter  place  he  employed  steam-power  to  prepare  what  is  called  **  half-stuff,"  which  is 
made  f^om  cotton-waste  and  refuse  and  rags.  The  half-stuff  was  afterwards  sent  to  the 
mills  in  Hertfordshire  to  be  manufactured  into  paper: — Held,  that  the  mill  at  Manchester 
was  exempted  from  the  operation  of  the  Factory  Acts, — although  the  "  balf-atuff*'  was 
capable  of  being  converted  into  articles  other  than  paper.    /6. 

FEES  OF  OFFICE,— See  Ecclesiastical  Law. 

FELLOW-SERVANT,— See  Mastkb  avd  Sibvaht. 

FISHERT,— See  Salmob  Fisbbbt. 

FRAUDS,  STATUTE  OF,— See  Statute  op  Frauds. 

FRAUDULENT  PREFERENCE,— See  ShruheoU  v.  Sneeame,  452. 

GOODS. 
Sale  o/,— See  Sale  op  Goods. 

GOODWILL,— See  Railwat  Compaht,  3. 

HIGHWAY  ACT. 

Ohetruetion  of  ffighteay. 

The  mere  fact  that  a  piece  of  ground,  part  of  a  public  highway,  has  for  twenty  years 
been  used  by  an  innkeeper  for  the  standing  of  the  vehicles  belonging  to  bis  guests,  is  no 
answer  to  a  complaint  for  the  obst^etion  under  the  72d  section  of  the  Highway  Act,  5  A 
6  W.  4,  e.  50.     Oerring,  app.,  Barjield,  resp.,  507. 

INDIAN  INSOLVENCY  ACT. 
ConetrnetioH  of  11  ^  12  Vict,  o.  21. 

A  vesting-order  made  upon  the  petition  of  a  trading  firm  under  the  Indian  Insolvency 
Act,  11  A  12  Vict  c  21,  vests  in  the  official  assignee  the  separate  property  of  each  partner 
aa  well  as  the  joint-estate  of  the  firm.    Brown  v.  Carbery,  £ 

INSOLVENT  DEBTOR,— See  Bahkruptot  abd  Ihsolvbvct. 
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INSURANCE.         • 
Total  Lo99. 

1.  Pre-paid  freight.] — Where  ft  ship  is  by  perils  of  the  sea  so  mueh  damaged  as  to  be 
incapable  of  repair  so  as  to  prosecute  the  adrentare,  except  at  an  expense  exceeding  her 
raloe  together  with  the  freight  when  repaired,  the  mister  is  justified  in  abandoning  tlM 
▼ojage,  and  is  not  bound  as  agent  of  his  owner  to  send  the  goods  on  in  another  bottom. 
De  Cuadra  r.  Sitauiif  772. 

2.  In  an  action  upon  a  policy  on  goods  from  Cadis  to  Monte  Video  and  Buenos  Ayreap 
and  also  ''on  cash  on  account  of  freight,  2161."  the  declaration  alleged  the  shipment  of 
the  goods  and  the  payment  of  the  216/.  on  account  of  freight,  and  then  proceeded  to 
aver  that,  whilst  prosecuting  the  voyage,  the  vessel  encountered  a  storm,  and  sustained  ao 
much  damage  that  she  became  and  was  disabled  from  proceeding  without  being  repaired, 
and  could  not  bo  repaired  so  as  to  proceed  on  the  voyage  without  incurring  an  expeote 
greater  than  her  value  would  have  been  when  repaired^  together  with  the  freight  which  vikm 
would  have  earned  on  the  said  voyage;  that,  the  ship  being  so  disabled  from  continuing  tha 
voyage  with  the  goods  on  board,  the  master  was  obliged  to  and  did  abandon  the  voyaga 
and  the  earning  of  the  residue  of  the  freight;  that  the  freighter  procured  two  other  vessels 
to  carry  the  goods  on,  at  a  rate  of  freight  exceeding  the  freight  originally  payable  undar 
the  charter-party ;  and  that  the  216/.  so  paid  in  cash  on  account  of  ft«ight  as  aforesaid,  by 
reason  of  the  premises,  became  and  was  wholly  lost  to  the  plaintiff.  The  declaration  than 
went  on  to  aver  that  one  of  the  substituted  vessels  sustained  so  much  damage  that  aha 
was  obliged  to  put  back  to  Gibraltar,  and  there  unload,  and  the  goods  were  sent  on  to 
Monte  Video  by  the  other;  and  that,  by  reason  of  the  premises,  the  plaintiff  sustained  a 
total  loss  of  the  216/.  so  paid  in  cash  on  account  of  freight  as  aforesaid,  and  was  put  to 
charges  in  {ranshipping  the  goods,  Ac. : — Held,  that  the  declaration  disclosed  a  suffieiont 
justification  for  the  master's  abandoning  the  voyage,  and  consequently  that  the  plaintiff*  waa 
entitled  to  recover  as  for  a  total  loss  of  the  prepaid  freight.     lb. 

3.  Plea,  that  the  substituted  vessel  into  which  the  goods  were  first  transhipped,  at  tba 
time  the  goods  were  first  at  risk  on  board  of  her  was  not  soaworthy  : — Held,  a  bad  ploa.   7ft. 

INTERROGATORIES,— See  Practicb,  2. 

IRISH  JUDGMENT,— See  Wbit  of  Summohs. 

JOINT-STOCK  COMPANY. 
Liability  of  Directore, 

L  The  provisional  directors  of  a  projected  joint-stock  company  resolved  at  a  maeting 
that  the  company  should  be  advertised  in  several  newspapers,  and  directed  their  secretary 
to  take  the  necessary  steps  for  that  purpose.  The  secretary  accordingly  applied  to  an  ad- 
vertising agent,  to  whom  (on  his  calling  at  the  company's  ofllces  to  inquire  under  what 
authority  the  secretary  was  acting)  he  ehowed  the  proepectut  and  the  above  reeoltoiom  t^ 
Held,  that  the  directors  who  were  parties  to  the  resolution  were  responsible  for  the  coat 
thereby  incurred, — notwithstanding  they  had  been  induced  to  allow  their  names  to  appear 
as  directors  upon  the  faith  of  the  secretary's  assurance  that  all  preliminary  expenses  would 
be  provided  for  by  him,  and  that  they  would  incur  no  liability, — there  being  nothing  to 
show  that  the  secretary,  in  giving  the  orders,  or  in  communicating  to  the  advertising-agent 
the  resolution  of  the  directors,  had  acted  beyond  the  scope  of  his  actual  or  apparent  aa- 
thority  as  secretary.  JUaddiek  v.  Jfarehall,  387. 
Winding-up, 

2.  Action  brought  without  leave.] — Where  an  order  has  been  obtained  for  the  winding-up 
of  a  joint-stock  company,  and  an  official  manager  and  creditors'  representative  have  been 
duly  appointed  and  chosen,  an  action  brought  by  a  creditor  against  a  shareholder  or  eon* 
tributory  thereof  in  contravention  of  the  provisions  of  the  II  A  12  Vict  e.  45,  s.  73,  and  2t 
A  21  Vict.  0.  78,  s.  7,  may  be  stayed  by  the  court  or  a  judge  of  the  court  out  of  which  the 
writ  issues.     Thomae  v.  Welle,  508. 

3.  The  insolvency  of  a  member  or  shareholder  of  a  joint-stock  company  does  not  operate 
a  dissolution  of  the  company,  whether  it  be  incorporated  or  unincorporated.    lb. 

JUSTICES. 

Appeal  from  Deeieion  of, — See  Appbal,  2. 

LANDS  CLAUSES  CONSOLIDATION  ACT,— Bee  Railwat  CoxpaHt. 

LEASE. 

Void  byBd:9  Viet.  e.  106,  e.  3. 

1.  An  instrument  which  is  void  as  a  leaee,  oy  reason  of  the  provision  in  the  8  A  9  Vict 
e.  106,  s.  3,  may  nevertheless  enure  as  an  agreement,     Tidey  v.  MolUt,  298. 

2.  Stratton  v.  Pettitt,  16  C.  B.  420,  overruled.    lb. 
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LBASB. 

Void  bySS9  VieL  e.  106,  «.  8  (eontinued), 

8.  An  agreement  creating  a  preient  demise,  Toid  as  a  lease  by  the  8  A  9  Viet  o.  106,  i. 
8y  may  still  enure  as  an  offretmenU     Hayn*  t.  CumMiii^*,  421. 

LETTERS  PATENT. 

Conttrueiinn  of  Speeifieatiou, 

1.  One  who  makes  a  patent  article  under  a  license  from  the  inventor,  cannot,  in  an  ac- 
tion against  him  for  royalties,  set  up  any  objection  to  the  novelty  or  utility  of  the  inven- 
tion or  the  validity  of  the  specification  :  but,  if  the  claim  in  the  specification  is  susceptible 
of  two  constructions,  one  of  which  would  make  the  specification  bad  and  the  other  and 
more  natural  one  would  make  it  good,  it  is  competent  to  him  to  insist  that  the  latter  is  the 
true  construction.     Trotman  v.   Wood,  479. 

2.  Three  descriptions  of  anchors  were  well  known — 1.  the  Dutch  or  common  anchor, 
in  which  the  arms  and  the  shank  were  all  in  one  piece,  the  palm  or  fluke  being  sometimes 
placed  inside  and  sometimes  oufide  the  extremity  of  the  arm, — 2.  Rogers's  anchor,  the  pe- 
liarily  of  which  was  that  the  palm  or  fluke  was  placed  outtide  the  extremity  of  the  arm, 
— 3.  Porter's  anchor,  the  arms  of  which  moved  on  an  axis  in  the  shank,  the  palm  being 
placed  iu§ide  the  arm,  with  a  horn  or  toggle  at  the  back  and  o/  the  width  of  the  arm.  The 
plaintiff  took  out  a  patent  for  "  Improvements  In  anchors,"  such  improvements  mainly 
consisting  in  placing  the  palm  at  the  back  or  outtide  or  "  intermediately  of  the  breadth"  of 
the  arm,  and  making  the  bom  or  toggle  form  part  of  and  of  the  same  width  as  the  palm, 
— Ksombined  with  Porter's  movable  arms.  In  his  specification  he  thus  described  his  inven- 
tion,— "  The  improvements  are  chiefly  applicable  to  that  class  of  anchors  known  as 
'Porter's  anchors,'  and  consist, — first,  of  forming  or  fixing  the  palm  intermediately  of  the 
breadth  of  the  arm, — secondly,  in  forming  the  horn  wider  than  the  arm, — and  thirdly,  in 
forming  or  affixing  the  palm  of  that  class  of  anehor  known  as  Porter's  anchor  at  the  back 
of  the  arm."  And,  after  describing  the  drawings,  he  concluded  thus : — **  I  would  remark 
that  I  am  aware  that  it  is  not  new  to  place  the  palm  at  the  back  of  the  arm  of  ordinary 
anchors:  this  part  of  the  invention,  therefore,  consists  of  eombiuing  the  fixing  of  the  palmt 
to  the  back  of  thoee  arm»  of  anehore  which  move  on  axee.  The  angles  which  the  faces  of  the 
»rms  and  the  faces  of  the  palms  make  to  the  shank  and  to  each  other  may  be  varied :  but 
it  is  important  that  the  angles  which  the  palms  make  to  the  shank  and  those  made  by  the 
arms  should  be  different.  The  construction  shown  are  those  I  employ."  The  defendants 
(having  a  license  from  the  plaintiff)  made  anchors  with  the  arms  moving  on  an  axis  like 
Porter's,  and  with  the  palm  at  the  outeide  of  Uie  arm,  with  a  horn  of  a  greater  width 
than  the  arm,  and  nearly  identical  with  that  described  in  the  plaintiffs  specification  and 
drawings;  but  they  forged  the  arms,  palm,  and  horn  all  in  one  pieee^  whereas  the  plain - 
tilTs  palm  and  horn  were  formed  together  and  then  fixed  to  the  back  or  "  intermediate 
of  the  breadth"  of  the  arm.  The  jury,  in  an  action  against  the  defendants  for  non- 
payment of  royalties  and  for  an  account,  found,  as  regarded  the  palm,  that  the  defendants 
bad  adopted  the  plaintiff's  invention,  but,  not  being  able  to  agree  as  to  the  horn,  they  were 
discharged  from  any  finding  as  to  that : — Held,  that  the  plaintiff  was  entitled  to  an  account 
of  the  anchors  so  made.     lb, 

.3.  Judgment  of  the  Court  of  Common  Pleas,  12  C.  B.  N.  8.  437  (B.  C.  L.  R.  voL  104), 
affirmed.     Horton  ▼.  Mabon,  141. 

I4EX  FORI, — See  Mbdical  Practitioitbb. 

LOCAL  GOVBRNMENT  ACT,— See  Public  Health  Act. 

MAGISTRATES. 

Appeal  from  Decieion  of — See  Appbal,  2. 

MASTER  AND  SERVANT. 

Liability  of  Matter  for  an  Injury  to  a  Servant  from  the  Negligtue*  of  a  FellnwServant. 

1.  The  plaintiff,  a  labourer  in  the  service  of  a  railway  company,  was  employed  to  fill 
trucks  with  ballast  at  a  pit,  and  to  move  them  when  filled  along  temporarily  laid  rails  on 
to  the  permanent  rails,  and  there  attach  them  to  an  engine.  Whilst  so  employed,  one  of 
the  temporary  rails,  in  consequence  of  its  having  been  insecurely  placed,  through  the 
negligence  of  another  servant  of  the  company,  whose  duty  it  was  to  superintend  the 
laying  of  them,  springing  up  from  the  pressure  of  the  loaded  truck,  struck  the  plaintiff, 
and  severely  injured  him  :— 

Held,  that,  the  injury  having  been  occasioned  by  the  negligence  of  a  fellow-workman  of 
the  plaintiff,  whilst  both  were  engaged  in  a  common  occupation,  the  company  were  not 
responsible,  in  the  absence  of  evidence  that  they  had  knowingly  intrusted  the  duty  of  lay- 
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MASTER  AND  SERVANT. 

Liability  of  Matter /or  an  Injury  to  a  Servant  from  the  Negligence  of  a  Fellow-Sermamt  {com- 
tinued), 

ing  the  raiii  to  an  incompeteDt  perioD.     Lovegrove  v.  The  London,  Brigkiom,  and  ^milh 
Coaat  Railvoay  Company,  669. 

2.  The  plaintiff  was  employed  by  the  defendants  in  oonstmcting  a  scaffolding  for  a 
large  building  which  they  were  engaged  in  erecting.  Being  short  of  materials,  the  plaintiff 
applied  to  one  M.,  the  foreman  of  the  scaffolders,  for  the  necessary  supply  of  boards.  M. 
applied  to  P.,  who  was  the  defendants'  general  foreman  or  manageri  who  refused  to  furnish 
them,  saying  that  the  plaintiff  must  get  on  as  he  best  could.  The  plaintiff  proceeded  with 
his  work,  and,  having  no  flooring  to  stand  on,  placed  his  foot  upon  a  putlog,  from  the 
rounded  surface  of  which  he  slipped,  and,  falling  to  the  ground,  was  crippled.  In  an 
action  against  the  defendants,  charging  them  with  negligence  in  not  supplying  sufficient 
materials,  whereby  the  danger  of  the  work  was  unnecessarily  aggravated,  the  jury  found 
that  the  scaffolding  was  insufficient  and  insecure  to  the  knowledge  of  both  the  general 
manager  P.,  and  the  foreman  of  the  scaffolders,  M.,  but  not  to  the  knowledge  of  the 
defendant*  (who  personally  never  interfered  with  the  works) ;  and  they  further  found  that 
the  plaintiff  himself  was  guilty  of  no  negligence  : — 

Held,  dissentiente  Byles,  J.,  and  dubit^inte  Williams,  J., — that  the  defendants  were 
not  responsible, — the  plaintiff  and  P.  being  fellow-workmeu  engaged  in  a  common  serriee, 
and  there  being  no  evidence  of  pertonal  negligence  on  the  defendants'  part,  in  failing  to 
supply  sufficient  and  safe  materials,  or  in  selecting  an  incompetent  foreman.  Oallagher 
T.  Piper,  660. 

MEASURE  OF  DAMAGES,— See  Davaors. 

MEDICAL  PRACTITIONER. 

Righte  and  Liabilities  of,  under  21  d:  22  Vict.  e.  90. 

1.  The  Medical  Act,  21  A  22  Vict  o.  90,  s.  32,  which  prohibits  an  unregistered  prac- 
titioner from  recovering  for  advice,  attendance,  or  medicines  supplied,  is  not  confined  lo 
cv®>  in  which  the  patient  is  sued.     J)e  la  lioea  v.  Prieto,  578. 

2.  Though  an  unregistered  assistant  may  sue  a  registered  practitioner  for  salary,  an 
unregistered  practitioner  cannot  sue  a  registered  practitioner  for  medicines  supplied  to  or 
attendance  upon  the  patients  of  the  latter  at  his  request.     lb. 

3.  Where  medicine  or  attendance  is  supplied  by  an  unregistered  practitioner  to  a  patient, 
nnder  a  guarantee  for  payment  given  by  a  third  person,  the  statute  will  afford  a  defence 
either  to  the  principal  debtor  or  to  the  surety ;  for,  the  patient  does  not  the  less  require 
protection  because  the  paymaster  is  a  third  person,     lb. 

4.  A  medical  officer  of  a  Peruvian  vessel  of  war  lying  in  the  Thames  engaged  the  p]ain« 
tiff,  an  unregistered  practitioner,  to  attend  the  crew  and  troops  (partly  on  board  the  vessel 
and  partly  on  shore)  during  his  temporary  absence.  In  an  action  against  the  Peruvian 
officer  for  the  services  thus  rendered : — Held,  that  the  32d  section  of  the  Medical  Act 
precluded  the  plaintiff  from  recovering, — for,  by  whatever  law  the  contract  was  to  be 
interpreted,  the  remedy  n^ust  be  governed  by  the  lex  fori.    lb. 

MEMORANDA. 
Queen't  Couneel, 

Keane,  Johnson,  Field,  1. 
Serjeante,  • 

Parry,  patent  of  precedence,  1. 

Simon,  Pulling,  Tindal  Atkinson,  1. 

Privileges  of  seijeants,  677. 

MERCANTILE  ARBITRATION,— See  Arbitrambnt,  1. 

MERGER. 

Of  Simple- Contract  Debt  in  a  Specialty, 

A  mortgage-security  executed  by  two  (and  the  wife  of  the  third)  of  three  persona  in- 
debted to  the  mortgagee  in  a  simple-contract  debt,  does  not  operate  as  a  merger  of  tlie 
claim  on  the  simple  contract  in  the  specialty.     Sharpe  r.  Oibbe,  527. 

METROPOLIS  LOCAL  MANAGEMENT  ACT,  1862. 
General  Line  of  Bnildingt, 

1.  Erection."] — The  75th  section  of  the  Metropolis  Local  Management  Act,  1862  (25 
k  26  Vict.  c.  102),  enacts  that  **  no  building,  etrueture,  or  erection  shall,  withont  the  con- 
sent in  writing  of  the  metropolitan  board  of  works,  bo  erected  beyond  the  general  line 
of  buildings  in  any  street,  place,  or  row  of  bouses  in  which  the  same  is  situate,  Ac,  sach 
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METROPOLIS  LOCAL  MANAGEMENT  ACT,  1894. 
Otneral  Lint  of  BnUdiugt  {coHiinued). 
geBeral  line  of  buUdingt  to  b$  deeidtd  by  the  tuperinttndittg  architect  to  the  metropolitan 
board  of  workt  for  the  time  being."  A  magistrate  having  decided,  upon  •ummonii,that  a 
•mail  oonservatory  consisting  or  an  iron  frame  (glased)  projecting  beyond  the  wall  of  the 
house,  but  not  beyond  the  shop-front,  was  not  an  "  erection"  within  the  statute,  and  that 
it  was  not  beyond  the  **  general  line  of  buildings"  in  the  street, — the  court  upheld  his  de- 
cision.    Saint  George,  Hanover  Square,  app.,  Sparrow,  resp.,  200. 

2.  Semble,  that  tho  certificate  of  the  superintending  architect  as  to  Uie  "general  line  of 
buildings"  is  not  conclusive,     lb, 

METROPOLITAN  BOARD  OP  WORKS. 
Jtighta  and  Potcert  of. 

Held, — affirming  the  judgment  of  the  court  below,  13  C.  B.  N.  S.  768, — that  the  metro- 
politan board  of  works  have  no  power  under  the  135th  section  of  the  Metropolis  Local 
Management  Act,  18  k  19  Vict,  c  120,  to  erect  any  works  on  the  bed  or  soil  of  the 
Thames,  without  first  obtaining  the  consent  of  the  Admiralty,  pursuant  to  the  27th  section 
of  the  Main  Drainage  Act,  21  A  22  Vict.  c.  104,  and  of  the  conservators  of  the  river,  pur- 
suant to  8.  28 :  and  that  consequently  they  were  liable  to  an  action  at  the  suit  of  the  owner 
of  a  vessel  which  sustained  damage  from  grounding  upon  a  pile  negligently  placed  on  the 
foreshore  by  a  ooniractor  employed  by  them.  Brotonlow  t.  The  Metropolitan  Board  of 
Works,  646. 

MORTQA6E,-^e6«ME]tocB. 

NEGLIGENCE. 

/n  the  Execution  of  Public  Workt  under  Authority  of  an  Act  of  Parliament. 

1.  Held, — affirming  the  judgment  of  the  court  below,  13  C.  B.  N.  S.  768, — that  the  me- 
tropolitan board  of  works  have  no  power  under  the  135th  section  of  the  Metropolis  Local 
Management  Act,  18  A  19  Vict.  c.  120,  to  erect  any  works  on  the  bed  or  soil  of  the  Thames, 
without  first  obtaining  the  consent  of  the  Admiralty,  pursuant  to  the  27th  section 
of  the  Main  Drainage  Act,  21  A  22  Vict  o.  104,  and  of  the  conservators  of  the  river,  pur- 
suant to  8.  28:  •'vnd  that  consequently  they  were  liable  to  an  action  atthe  suit  of  the  owner 
of  a  vessel  which  sustained  damage  from  grounding  upon  a  pile  negligently  placed  on  the 
foreshore  by  a  contractor  employed  by  them.  Brotcnloto  v.  The  Metropolitan  Board  of 
Workti,  546. 

In  Performance  of  Work  in'a  Public  Highway, 

2.  Where  there  are  two  modes  of  doing  a  work  in  a  public  highway  from  which  damage 
may  result  to  a  passer-by,  the  one  mode  more  dangerous  than  the  other,~though  both 
are  usual  modes, — it  is  for  the  jury  to  say  whether  the  adoption  of  the  former  mode 
amounts  under  all  the  circumstances  to  negligence.     Cleveland  v.  Spier,  809. 

3.  A  passer-by  who  is  casually  appealed  to  by  a  workman  for  informaCion  respecting 
a  thing  which  the  latter  is  doing  in  a  public  thoroughfare,  is  not  to  be  considered  a  **  vol- 
unteer assistant,"  so  as  to  exonerate  the  workman's  master  from  responsibility  for  an  in- 
jury resulting  to  the  former  from  the  workman's  negligent  mode  of  doing  the  work.     lb. 

And  see  Mastbr  ahd  Srryaiit. 

NOTICE  OP  DISHONOUR,— See  Check. 
NOTICE  OP  TRIAL,— See  Costs,  1. 
PAPER  MILL,— See  Pactort  Acts. 

PARTNER. 

Ineolvtfncy  of  the  Firm, 

A  vesting-order  made  upon  the  petition  of  a  trading  firm  under  the  Indian  Insolvency 
Act,  11  A  12  Vict.  e.  21,  vests  in  the  ol&cial  assignee  the  separate  property  of  each  part- 
ner as  well  as  the  joint  estate  of  the  firm.     Brown  v.  Carbery,  2. 
And  see  Costs,  5,  6. 

PATENT,— See  Lettbrs  Patiht. 

PETITION  OP  RIGHT. 
Where  it  Lie; 

1.  A  petition  of  right  will  not  lie  to  reeover  eompensation  for  a  wrongful  aet  done  by  a 
servant  of .  the  Crown  in  the  supposed  performance  of  his  duty.  Tobin  ▼.  The  Queen, 
810. 

2.  Nor  will  it  lie  to  recover  unliquidated  damages  for  a  trespass.    Ih. 

9.  The  commander  of  a  Queen's  ship  employed  in  the  suppression  of  the  slave-trade  on 
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PETITION  OP  RIGHT. 
Wkere  it  Liet  {eontimued), 
the  eoaat  of  Africa,  leised  m  lehooBcr  belonging  to  the  tuppltuity  whieb  he  nupeeled  of 
being  engaged  in  slave-traiBe ;  and,  it  being  ineonTenient  to  take  her  to  a  port  for  eoi 
nation  in  a  Vice-Admiralty  court,  can«ed  her  to  be  burnt : — Held,  that  thie  wai  not  a 
for  a  petition  of  right ;  the  remedy  for  the  wrong,  if  any  were  done,  being  against  the  per- 
son who  did  it.    lb. 

PHYSICIAN,— Bee  Mkdical  Pbactitiovbb. 

PLEADING. 
Equitable  Plea, 

To  a  count  for  not  accepting  petroleum  punnant  to  eontraet  by  bought  and  sold-notes, 
the  defendants  pleaded,  by  way  of  equitable  defence,  that  the  real  contract  was  not  that 
which  was  contained  in  the  bought  and  sold-notes,  but  was  a  contract  for  150  eases  of  re- 
lined  petroleum  to  agree  with  a  sample  shown  by  the  brokers  at  the  time  of  making  the 
contract,  and  that  the  brokers,  who  were  acting  as  agents  for  both  parties,  in  drawing 
up  the  contract,  by  mistake  omitted  to  state  therein  thst  the  sale  was  by  sample ;  that  the 
mistake  was  not  discoTcred  until  after  the  defendants  had  receiFed  a  portion  of  the  petro- 
leum ;  that  the  plaintifTs  were  never  ready  and  willing  to  deliver  to  the  defendants  any 
cases  of  petroleum  as  the  petroleum  they  so  agreed  to  sell,  except  a  certain  lot  of  150  eases ; 
that  the  petroleum  which  the  plaintifTs  were  so  ready  and  willing  to  sell  in  fact  did  not 
agree  with  the  sample,  but  was  greatly  inferior  thereto,  and  of  less  value;  and  that,  as 
soon  as  the  defendsnts  discovered  that  fact,  they  refused  to  receiva  any  more  of  it,  and 
gave  notiee  of  such  refusal  to  the  plaintiffs  : — Held,  on  demurrer,  that  this  plea  afforded 
a  good  equitable  defence, — inasmuch  as,  the  full  performance  of  the  agreement  having  be- 
come impracticable  by  reason  of  the  default  of  the  plaintiffs,  the  ease  was  not  one  in  which  a 
court  of  equity  could  reform  the  contract,  or  impose  conditions  upon  the  defendants. 
Borrowman  V.  Roeeel,  59. 

POOR-RATE. 

Liability  of  Lande  allotted  under  an  Eneloeure  Act, 

By  a  local  enclosure  act  of  34  G.  3,  c  40, — reciting  that  A.,  aa  lay  impropriator,  was 
entitled  to  the  great,  and  B.,  as  vicar,  to  the  small  tithes, — the  commissioners  were  em- 
powered to  set  out  certain  lands  as  the  yalue  of  and  which  should  be  taken  as  a  full  satis- 
faction and  compensation  for  the  tithes  both  great  and  small :  and,  out  of  the  lands  se  to 
be  set  out  in  lieu  of  tithes,  they  were  to  allot  thirty  acres  to  B.,  and  all  the  remainder  to 
A.,  subject  to  the  payment  of  a  certain  corn-rent  (to  be  ascertained  in  the  usual  way), 
which  should  with  the  thirty  acres,  in  their  judgment  be  a  fair  compensation  for  the  viea- 
rial  tithes  and  payments  in  lieu  of  tithes  payable  to  the  vicar, — whicb  rent  or  sum  of  money 
"  should  be  payable  and  paid  to  the  vicar  and  his  successors"  quarterly,  '*  clear  of  all 
parochial  taxes,  rates,  dues,  and  assessments  whatsoever :"  and  it  was  enacted  that  the 
tithes  in  lieu  whereof  the  said  thirty  acres  of  land  were  ao  directed  to  be  allotted,  and  such 
rent  was  to  be  paid,  should  cease  and  be  for  ever  extinguished : — Held,  that  the  land  ao 
allotted  to  A.  in  lieu  of  the  vicarial  tithes,  and  so  charged  with  such  rent,  was  liable  to 
be  assessed  to  the  poor-rate,  ffaekett,  app..  The  ChurckumrdeHt,  &e,,  of  Long  Benningtom, 
resp.,  38. 

And  see  Rbpobjcatobt. 

PRACTICE. 
Diecovery  under  the  Common  Law  Procedure  Act,  1854,  «.  50. 

1.  Corporation.] — A  railway  company  may  have  discovery  of  documents  under  the  50Ui 
section  of  the  Common  Law  Procedure  Act,  1854,  upon  the  ajffidatit  of  their  attorney,-^ 
it  being  impoeeible  for  them  literally  to  comply  with  the  terms  of  that  provision,  and  H 
being  the  intention  of  the  legislature  that  its  benefit  should  be  extended  to  all  snitora. 
Kinyn/ord  V.  The  Qreat  Wftem  Railway  Company,  701. 
Interrogatorie*  under  17  di  18  Viet.  e.  125,  f.  51. 

S.  A  defendant  in  ejectment  will  only  be  allowed  to  deliver  interrogatories  to  the  plaintiff 
under  the  51st  section  of  the  Common  Law  Procedure  Act,  1854,  where  hia  affidavit  dis- 
eloses  special  circumstanoes  which  satisfy  the  court  or  judge  that  justioe  requires  it.  Ptar^ 
eon  V.  TVimer,  157. 

8.  Stoate  v.  Rew,  14  C.  B.  N.  8.  200  (E.  C.  L.  R.  vol.  108),  confirmed,  and  Fliteroft  «u 
Fletcher,  11  Exch.  543,  overruled.    lb. 
Set-off. 

4.  Of  eroe9-judgment9.]-~A.  having  obtained  a  verdict  against  B.  A  Co.,  his  bankers, 
for  the  amount  of  his  cash  balance  and  nominal  damages  for  dishonouring  his  cheek, 
and  B.  A  Co.  having  brought  actions  against  A.  upon  bills  of  exchange  to  a  larger 


INDEX.  853 


PRACTICE. 

Set-off  (eonftniiecf ). 
amoaot  which  they  had  diicoanted  for  him,  the  Judge  stayed  the  execution  in  A.'t  action 
until  the  fifth  day  6f  the  following  term.  B.  A  Co/s  actions  in  the  meantime  ripened 
into  judgments.  The  Court  allowed  the  judgments  to  be  set  off  against  each  other  (suh- 
jeet  to  the  lien,  if  any,  of  A.'s  attorney),  notwithstanding  A.  had  in  the  meantime  become 
bankrupt,  and  thus  the  interests  of  third  parties  bad  interrened.  Tk^  AUianee  Bunk  of 
London  and  Liverpool,  Limited,  r,  Hol/ord,  460. 

Ifotiee  of  Trial 

b,  A  cause  stood  for  trial  at  the  sittings  after  Trinity  Term.  The  defendant  obtained 
a  judge's  order  for  a  commission  to  examine  witnesses  abroad,  the  commission  to  be 
returnable  on  the  30th  of  November,  and  the  trial  being  postponed  until  the  sittings  after 
Michaelmas  Term.  No  Aresh  notice  of  trial  was  given,  and  the  cause  was  taken  as  an 
undefended  cause : — The  court  set  aside  the  trial.     CawU^  v.  KkowU;  107. 

Staying  Proeeedingt, — See  Joint  Stock  Coxpamt,  2.  • 

PRE-PAID  FREIGHT,— See  Ixsubanci,  1. 

PRINCIPAL  AND  AGENT. 
Authority  of  Agent, 

The  plaintiff  advertised  a  house  to  be  let  referring  for  particulars  to  B.,  a. house-agent. 
The  defendant  called  upon  B.  and  proposed  to  take  the  house  from  the  following  Miohael- 
mas-day  at  a  certain  rent,  and  wrote  down  a  specification  of  alterations  and  repairs  which 
he  would  require  to  have  done ;  and  E.,  with  his  af«eni,  wrote  to  the  plaintiff,  communi- 
cating to  him  the  defendant's  proposal,  with  a  copy  of  the  specification  of  repairs,  and 
telling  him  that  he  had  already  set  about  doing  them.  In  an  action  brought  in  a  county 
court  for  a  year's  rent,  or  for  the  breach  of  the  contract,  the  above  letter  was  tendered  in 
evidence  on  the  part  of  the  plaintiff,  but  was  rejected  by  the  judge ;  and  the  plaintiff  was 
nonsuited.  On  appeal  to  this  court,  pursuant  to  the  14th  section  of  the  13  A  14  Vict  c. 
01, — Held,  that  the  letter  was  properly  rejected.     Clarke,  app.,  Fulltr,  resp.,  24. 

PRIVILEGED  COMMUNICATION,— See  Slamdkr. 

PROHIBITION. 
To  a  County  Court, 

1.  Prohibition  will  not  lie  to  the  county  court,  however  erroneous  its  decision,  where 
there  is  jurisdiction.     Norrit,  app.,  Carrington,  resp.,  300. 

2.  Where  cause  is  shown  against  a  rule  in  the  first  instance,  the  costs  are  in  all  cases  in 
the  discretion  of  the  court,  but  will  rarely  be  given,     lb, 

PROMOTIONS,— See  Mbxoramda. 

PUBLIC  HEALTH  ACT,  1848. 

Apportionment  of  Expenett  of  Seweringt  &e, 

/n(«re«(.]— 1.  The  07th  section  of  the  Public  Health  Act,  1848,  gives  the  local  board 
of  health  power  to  recover  in  a  summary  manner  from  the  owners  of  the  frontage  their 
respective  proportions  of  the  expenses  legally  incurred  by  the  board  in  sewering,  level- 
ling, paving,  Ac,  the  street :  and  the  02d  section  of  the  Local  Government  Act,  1868,  pro- 
vides that  these  expenses  may  be  recovered  from  the  person  who  is  the  owner  of  such 
premises  when  the  works  are  completed  for  which  such  expenses  have  been  incurred, 
and  shall  bear  interest  at  the  rate  of  &  per  cent  per  annum  till  payment.  The  120th  sec- 
tion of  the  Public  Health  Act,  1848,  gave  an  appeal  to  the  general  board  of  health  against 
the  decision  of  the  local  board  in  respect  of  these  expenses,  and  empowered  the  general 
board  to  make  "  such  order  in  the  matter  ss  to  them  may  seem  equitable,"  and  declared 
that  **  the  order  so  made  shall  be  binding  and  conclusive  upon  the  said  local  board  :"  and 
the  05th  section  of  the  Local  Government  Act,  1858,  enacts  that  memorials  under  the 
120th  section  of  the  former  act  shall  be  addressed  to  one  of  the  secretaries  of  state, 
"  who  shall  have  the  same  powers  in  respect  thereof  as  are  vested  in  the  general  board 
of  health  by  the  said  section :"— Held,  that  the  award  of  the  home  secretary  under  the 
last- mentioned  provision  is  conclusive  of  the  amount  due  as  well  for  interest  as  for 
principal,  though  no  mention  is  made  therein  of  interest.  Wallington,  app.,  Wille*, 
resp.,  797. 

2.  But,  etmhle,  that  no  interest  is  payable  unless  the  amount  really  due  f^om  the  party 
for  his  proportion  of  the  expenses  of  the  works  has  been  demanded.     76. 

8.  Therefore,  where  the  award  of  the  home  secretary  was  for  a  smaller  sum  than  that  de- 
manded by  the  board,  and  professed  to  be  for  a  given  sum  "  in  f^ll  of  all  demands," 
the  award  was  held  conclusive,  and  the  board  not  entitled  to  interest  up  to  that 
time,    lb. 
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PUBLIC  HEALTH  ACT,  1848. 
By-Law  under  21  S:  22    Viet.  e.  98. 

4.  The  34th  section  of  the  Local  Goyernment  Act,  1858  (21  A  22  Viet.  c.  98),  which,  afwr 
repealing  the  previous  provisions  on  the  subject  in  the  Public  Health  Act,  1848  (11  A  12 

^icfc.  0.  63)  enacts  that  the  local  board  may  make  by-laws,  amongst  other  things,  '*  with 
respect  to  the  closing  of  buildings  or  parts  of  buildings  unfit  for  human  habitation,  and 
to  prohibition  of  their  use  for  such  habitation," — "  provided  always  that  no  such  by-law 
shall  a£fect  any  building  erected  before  the  date  of  the  constitution  of  the  district," — 
does  not  authorise  the  local  board  to  make  such  a  by-law  so  as  to  affect  premises  erected 
prior  to  1853,  when  the  district  was  formed.  Burg—  r.  Ptneoek,  Clerk  to  the  Local 
Board  of  Health  of  the  District  of  BameUjf,  624. 
ArhitratioH  under  11  A  12  Viet,  e,  63,  «.  123. 

5.  By  the  69th  section  of  the  Public  Health  Act,  1848  (11  A  12  Vict,  c  63),  power  is 
given  to  the  local  board,  in  case  any  street  (not  being  a  highway)  be  not  sewered,  levelled, 
^aved,  Ac,  to  their  satisfaction,  by  notice  to  the  owners  or  occupiers  of  premises  abutting 
thereon  to  require  them  to  sewer,  level,  pave,  Ac,  the  same  within  a  given  time ;  and,  if 
such  notice  be  not  complied  with,  the  local  board  may  execute  the  works  therein  referred 
to ;  and  "  the  expeneee  incurred  by  them  in  so  doing"  are  to  be  paid  by  the  owners  in  de- 
fault, according  to  the  frontage  of  their  respective  premises,  and  in  such  proportions  as 
shall  be  settled  by  the  surveyor,  or,  in  case  of  dispute,  by  arbitration,  as  pointed  out  by  a. 
123 : — Held,  that  a  notice  informing  the  owners  that  the  street  was  not  '*  sewered,  levelled, 
paved,  flagged  and  channelled,  metalled,  and  made  good  to  the  satisfaction  of  the  board," 
and  reciutring  the  parties  within  one  month  to  sewer,  level,  Ac,  the  same,  and  intimat- 
ing that  in  default  the  works  would  be  executed  by  the  board,  was  sufficient,  without 
going  on  to  specify  the  breadth,  level,  or  any  other  particulars, — the  notice  containing  a 
note  at  the  foot, — **  Particulars  of  the  necessary  works  may  be  obtained  from  the  borough 
surveyor.  Office,  No.  3,  Town  Hall,"  where  plans  and  specifications  were  lodged.  Bay- 
ley,  Collector  of  Ratetfor  the  Local  Board  of  Health  of  the  Borough  and  Corporate  JJit' 
trict  of  Wolverhampton,  app.,  H^i7ibiii«on,  resp.,  161. 

6.  Held  also,  that  the  pT>wer  of  the  arbitrator  under  s.  123,  is  limited  to  an  inquiry 
.    into  the  apportionment  of  the  expenses  amongst  the  several  owners  of  property  liable 

to  contribute;  and  that  he  is  not  entitled  to  inquire  whether  the  gross  amount  of  the  ex- 
penditure was  reasonable  or  necessary, — dnbitante  Willes,  J.     76. 

7.  The  local  board  on  the  8th  of  April,  1861,  gave  notice  to  the  owners  of  certain  pro> 
perty  under  s.  69,  and  on  default  being  made,  executed  the  works  themselves,  and  by 
their  surveyor  apportioned  the  expenses  amongst  the  several  owners,  and  on  the  lltb 
of  March,  1862,  demanded  payment.  The  landowners  on  the  10th  of  June  gave  notice 
to  the  board  that  they  disputed  the  proportion  settled  by  the  surveyor  to  be  due  from 
them  in  respect  of  the  works  executed  by  the  board,  **  on  the  ground  that  the  cost  of  the 
said  works  was  excessive  and  unfair."  The  board,  treating  this  notice  as  a  nullity, 
issued  summonses  against  the  owners,  which  summonses  were  on  the  llth  of  October 
dismissed.     On  the  14th  of  October,  the  landowners  gave  notice  to  the  board  that  ihey 

*  abandoned  their  notice  of  the  10th  of  June,  and  that  they  did  not  dispute  the  propor- 
tione  of  the  expenses  incurred  by  the  board.  Notwithstanding  this,  the  board  after- 
wards, on  the  18th  of  October,  gave  notice  of  arbitration,  and  appointed  an  arbitrator, 
who  on  the  31st  of  December  made  his  award, — slightly  reducing  the  demand : — Held, 
that,  there  being  no  longer  any  matter  in  dispute,  the  appointment  of  the  arbitrator 
was  void,  and  his  award  consequently  incapable  of  being  enforced.     lb. 

RAILWAY  COMPANY. 

Compenaation  under  the  Land*  Clauee*  ConeoHdation  Act,  1845. 

1.  Diverrion  of  TTay.] — One  who  sustains  a  private  and  particular  injury  flrom  the 
diversion  or  obstruction  of  a  public  road  by  the  works  of  a  railway  company,  which  diver- 
sion or  obstruction,  if  done  without  the  sanction  of  an  act  of  parliament,  would  give  a 
right  of  action,  is  entitled  to  compensation  under  the  Lands  Clauses  Consolidation  Aet, 
1845.      Wood  V.  Tht  Stourbridge  Railieay  Company,  222. 

2.  Croening  on  a  level.] — No  compensation  can  be  claimed  under  the  Lands  Clauses  Con- 
solidation  Act,  1845,  for  inconvenience  sustained  from  the  authorised  crossing  on  a  lerel 
of  a  public  road  by  a  railway.    /5. 

3.  Oood'will.] — Held,  upon  the  authority  of  Chamberlain  v.  The  West  End  of  London 
and  Crystal  Palace  Railway  Company,  2  Best  A  Smith  605  (in  error,  617),  and  Senior  «• 
The  Metropolitan  Railway  Company,  2  Hurlst.  A  Colt.  258, — that  loss  of  trade  occasioned 
by  the  obstruction  of  a  passage  leading  to  a  thoroughfare  in  which  the  claimant's  shop  is 
situate,  whereby  customers  were  prevented  from  coming  there,  is  a  particular  damage  in 
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RAILWAY  COMPANY. 

Compentation  under  the  Lands  Clau$e*  Contolidation  Aetf  1845  {continued). 
respect  of  which  the  party  ia  entitled  to  compensation  under  the  Landa  Clauses  Consolida- 
tion Act,  1845.    Cameron  t.  The  Charing  Cro»»  Railway  Company.    Bourhill  v.  Same,  430. 

4.  Form  of  iVQfte«.]~He1d,  also,  that  **  the  nature  of  the  interest  in  such  lands,  in 
respect  of  which  the  party  claims  compensation"  is  sufficiently  described  in  such  a  notice 
as  the  following, — •*  I,  A.  B.,  do  hereby  give  yon  notice  that  I  am  the  occupier  of  a  dwell- 
ing-house, balte-house,  and  shop,  situate,  Ac,  and  which  said  premises  are  used  by  me 
for  carrying  on  therein  my  business  as  a  baker,  and  that  you  hare  during  and  in  conse- 
quence of  the  construction  of,  Ac,  injuriously  affected  my  said  dwelling-house,  bake-house, 
and  shop,  and  occasioned  loss  and  damage  to  me  in  my  business,  by  the  blocking  up  of  the 
passage,"  Ac  (a  public  way),  **  and  thereby  preventing  the  passing  of  customers  to  my 
said  bake-house  and  shop,  and  causing  a  great  diminution  in  my  business :  and  I  give 
you  notice  that  I  claim  300/."  Ac. ;  and  that  it  was  not  necessary  to  go  on  to  describe  the 
precise  legal  interest  which  the  claimant  had  in  the  premises,  whether  as  leaseholder,  tenant 
from  year  to  year,  Ac,  Ac    lb,  * 

Equality  of  Toll; 

5.  Judgment  of  the  Court  of  Common  Pleas,  14  C.  B.  K.  8. 1  (E.  C.  L.  R.  vol.  108), 
affirmed.     Baxendale  t.  The  Oreat  Weetem  Railway  Company,  137. 

RE-ENTRY. 
Right  of, — See  Covenant. 

REGULA  GENERALIS. 
Sheriff'e  Feet,  576. 

REFORMATORY. 
Raleability  of. 

A  reformatory  established  under  the  provisions  of  the  statutes  17  A  18  Viet,  c  86,  18 
A  19  Vict  c  87,  19  A  20  Viet,  c  109,  and  20  A  21  Vict  c  55,  is  not  rateable  to  the  relief 
of  the  poor, — though  a  part  of  its  support  is  derived  from  weekly  payments  contributed 
by  the  parents  of  the  inmates,  and  part  from  the  proceeds  of  work  done  by  the  inmates, — 
washing,  mangling,  and  needlework, — for  strangers.  Sheppard^  app.,  The  Churchwardens, 
drc,  of  Bradford,  resp.,  369. 

RELATION, — See  Bahkruptct  and  Irsoltbhot,  2,  5. 

RIGHT  OP  WAY. 
Appurtenant  to  Land, 

1.  A  right  of  way  appurtenant  to  land  passes  to  the  tenant  by  a  parol  demise  of  the  land, 
though  nothing  is  said  about  it  at  the  time  of  the  demise.     Bkull  r.  Olenieter,  81. 

2.  A.,  having  a  right  of  way  to  a  close,  demised  the  close  to  B.  The  latter,  being  pos- 
sessed of  an  adjoin ing  close,  upon  which  he  was  erecting  certain  houses,  used  the  way  for 
carting  building  materials  to  A.'s  close  for  the  purpose  of  using  them  upon  his  own  land : 
— Held,  that  it  was  properly  left  to  the  jury  to  say  whether  B.'s  use  of  the  road  was  a  bon& 
fide  exercise  of  the  right  of  way  to  A.'8  closer  or  a  mere  colourable  mode  of  getting  to  his 
own  land.     76. 

Reeervation  of, 

3.  Ooe  Purser  the  owner  in  fee  of  an  estate  called  "  the  Lyde  Field  estate,"  having 
sunk  a  shaft  for  working  coals  thereunder,  staked  and  set  out  a  road  across  the  Lyde  Field 
estate  from  a  public  highway  on  the  west  to  the  colliery,  and  to  the  east  to  another  public 
highway.  The  road  from  the  west  to  the  colliery  being  formed,  but  the  remainder  to  the 
east  being  only  staked  out,  Purser  in  1832  agreed  with  one  A.  for  the  sale  to  him  of  a  piece 
of  land  which  was  described  in  the  conveyance  (not  ezeented  until  the  1st  of  December, 
1840),  as  being  *'  bounded  on  the  north  by  the  road  leading  to  the  said  Purser's  colliery," 
"  together  with  the  free  use  and  enjoyment  by  A.,  his  heirs,  appointees,  tenants,  and  assigns, 
of  the  above-mentioned  road  leading  to  the  said  colliery  at  all  times  and  on  all  occasions, 
he  and  they  contributing  a  proportionate  part  of  the  expense  of  keeping  such  road  in 
repair."  In  1846,  A.  conveyed  this  piece  of  land,  together  with  the  right  of  way,  to  the 
plaintiffs : — Held,  that  the  deed  of  1840  conveyed  to  A.  and  his  assigns  the  right  to  use 
the  road  across  the  Lyde  Field  estate  to  the  eaet  as  well  as  to  the  weet, — though  part  of  it 
was  only  staked  out  at  the  time  of  sale.     Wood  v.  The  Stourbridge  Railway  Company,  222. 

4.  In  December,  1854,  P.  conveyed  another  piece  of  land  to  the  plaintiffs,  which  was 
described  in  the  conveyance  as  *'  bounded  on  the  north  by  a  road  laid  out  by  the  said  P. 
across  the  Lyde  Field  estate  from  a  road  leading  from  the  Lye  Waste  into  the  road  lead- 
ing from  Dudley  to  Cradley,  together  with  the  free  use  and  enjoyment  by  the  grantees, 
their  heirs,  appointees,  tenants,  and  assigns,  of  the  above-mentioned  road  leading  acrosa 
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BIGHT  OF  WAT. 

Bettrvaiiou  of  {eomtinued). 
the  Lydfl  Ftold  MUte  at  all  timei  and  on  all  oooaitoni,  on  contribating  a  proportionate 
part  of  tho  ozpense  of  keeping  it  in  repair."  ^  At  the  date  of  thii  eonToyanoe  the  road 
aoroM  the  Lyde  Field  estate  bad  been  completely  formed  tbronghont  its  whole  length, 
bvt  a  chain  or  bar  had  been  placed  by  P.  aoroti  the  road  to  the  east  of  the  plaintiffs' 
premises,  end  their  right  to  use  that  part  of  the  road  was  oecasionally  dispnted  by 
him :— Held,  that,  under  the  deed  of  December,  1864,  the  plaintiffs  aoqaired  a  right  of 
way  over  that  part  of  the  road  across  the  Lyde  Field  estate  which  lay  to  the  east  of  their 
premises,  for  the  use  of  the' premises  oonTcyed  by  that  deed.    Shtll  v.  OUmiater,  81. 

6.  In  1868,  the  plaintiffs  porehased  from  one  B.  a  piece  of  land  (abntting  npon  tha 
land  conveyed  to  A.  by  the  deed  of  December  1st,  1840),  which  was  described  in  the 
conveyance  as  "  adjoining  at  one  end  thereof  to  a  certain  road  or  highway  leading  from 
Gradley  Forge  to  Bowley  Begis."  At  the  time  of  this  purchase,  the  only  mode  of  aeecM 
to  this  piece  of  land  was  by  means  of  an  opening  at  the  west  comer  upon  the  road  de- 
scribed in  the  canveyanoe.  By  an  act  for  the  formation  of  the  Stourbridge  Bailway,  a 
new  road  was  directed  to  be  made  in  lieu  of  a  portion  of  the  old  road  numbered  4  on  tha 
plan  deposited  under  the  standing  orders,  and  that  so  much  of  the  road  numbered  22 
thereon  as  should  lie  between  the  point  at  which  such  new  road  terminated  and  the  poini 
where  the  road  numbered  4  met  the  road  numbered  23,  should  cease  to  boused  as  a  public 
highway,  "without  prejudice  to  the  existing  rights  of  the  owners  and  occupiers  of  a<yoin- 
ing  lands  at  all  times  thereafter  to  use  the  same  for  all  purposes  :*'— Held,  that  this  re- 
served to  the  plaintiffs  a  right  of  way  to  the  whole  of  their  premises  over  that  part  of  tha 
road  numbered  22  which  lay  between  the  new  road  and  the  point  where  the  road  numbered 
4  met  it    lb, 

BOTALTIES,— See  Lbttbbs  Patbvt. 

SALE  OF  GOODS. 
Term$  of  CrtdiU 

Goods  were  sold  upon  the  following  terms, — "  2^  per  cent,  or  three  months'  bill,"^ 
which  was  explained  to  mean  cash  at  the  expiration  of  the  month  succeeding  the  current 
month,  deducting  a  discount  of  2^  per  cent,  or,  at  the  buyer's  option,  a  bill  at  three  months 
from  the  same  period.  The  buyer  having  refused  to  accept  a  bill  at  the  end  of  the  second 
month, — Held,  that  the  seller  might  st  ence  sue  him  for  goods  sold  and  delivered  (conces- 
sit solvere  in  the  Mayor's  Court,  London),  and  was  not  bound  to  wait  the  additional  three 
months.     Rugg  v.  Wtir,  471. 

SALB  BY  SAMPLE,— See  Pmadimo. 

SALMON  FISHEBY. 
FUhing  Mill-Dam. 

It  is  no  answer  to  a  complaint  against  the  occupier  of  a  "  fishing  mlll-dam,"  under 
the  Salmon  Fishery  Act,  1861  (24  A  26  Vict  c  109)j  for  not  lifting  or  removing  the 
hatches  or  sliding-doors  of  his  fishery  during  the  close  season,  that  the  doing  so  would 
to  some  degree  injuriously  affect,  but  not  ruinously,  his  milling-power.  Uodgwt^  i^PP** 
LiuUt  resp.,  108. 

SEBVANT,— See  Mastsb  ard  Sbbvavt. 

SET-OFF. 

Of  CroM-JudgmtnU, 

A.  having  obtained  a  verdict  against  B.  A  Co.,  his  bankers,  for  the  amount  of  his 
cash  balance  and  nominal  damages  for  dishonouring  his  check,  and  B.  k  Co.  having 
brought  actions  agsinst  A.  upon  bills  of  exchange  to  a  larger  amount  which  they  had 
discounted  for  him,  the  judge  stayed  the  execution  in  A.'s  action  until  the  fifth  day  of 
the  following  term.  B.  A  Co.'s  actions  in  the  meantime  ripened  into  Judgments.  The 
Court  allowed  the  judgments  to  be  set  off  against  each  other  (subject  to  the  lien,  if  any, 
of  A.'s  attorney),  notwithstanding  A.  had  in  the  meantime  become  bankrupt,  and  thus  the 
interests  of  third  parties  had  intervened.  Th»  Alliance  Bank  of  London  and  Livorpool, 
Limited,  v.  Nol/ord,  460. 

8HEBIFFS'  FEES,  676. 

SHIPPING. 
BiUo/ Lading. 

1.  The  consignee  of  goods  under  a  bill  of  lading,  has  no  right  to  deduct  flrom  the  freight 
payable  on  delivery  of  goods  the  value  of  articles  which,  though  mentioned  in  the  bill  ef 
lading,  turn  out  not  to  have  been  put  on  board.     Jfeyer  v.  Drf9or,  646. 
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SHIPPING. 

Bill  of  Lading  (eontimned). 

2.  SembUf  thmt  eyidenoe  of  a  usage  to  that  effect  woald  not  be  admissible.  Meyer  ▼. 
l^rteetr,  646. 

5.  The  3d  seetton  of  the  Bills  of  Lading  Aet,  18  A  19  Viol  e.  Ill,  does  not  make  the  bill 
of  lading  eonelasiTO  evidenee  against  the  owner  that  the  goods  were  pat  on  board.     Jb. 

4.  The  statute  operates  where  the  bill  of  lading  is  signed  by  the  master  who  is  part- 
owner,  and  who  snes  on  behalf  of  himself  and  his  co-owners.    lb, 

6.  A.  orders  a  cargo  of  timber  of  B.  at  M.,  with  directions  to  charter  a  ship  to  bring 
it  to  London.  B.  accordingly  charters  a  ship  and  sends  the  bill  of  lading  endorsed  to  A. 
with  a  draft  for  the  invoioe  price,  which  A.  accepts  and  pays : — Sembltt  that  A.  is  a  '<  con- 
signee or  endorsee-  for  ▼ataable  consideration,"  within  the  meaning  of  the  3d  section  of  the 
Bills  of  Lading  Act    76.  . 

SLANDER. 
Pritnltged  Communteation, 

1.  In  an  action  for  slander  in  giving  a  character  of  a  servant,  although  the  occasion 
primfL  facte  justifies  the  communication  of  matter  which  would  otherwise  be  actionable, 
yet  if,  at  the  dose  of  the  plaintiff's  ease,  there  is  any  evidence  which  would  warrant  the 
jury  in  inferring  actual  or  express  malice,  the  judge  cannot  withdraw  the  case  f\rom  them. 
Jaekeon  y.  Hoppertttn,  829. 

2.  Thus,  when  the  defendant,  in  answer  to  an  inquiry  as  to  her  character,  charged  the 
plaintiff  with  acts  of  dishonesty,  haying  prayionsly  told  her,  that,  if  she  would  acknowledge 
haying  committed  them,  he  would  give  her  a  character : — Held,  that  it  was  properly  left 
to  the  jury  t^  say  whether  the  defendant  bon&  fide  belieyed  the  charge  to  be  true,  or  was 
influenced  by  sinister  or  corrupt  motiyes.    lb, 

8LAyB-TRADE,~8ee  Pbtitioit  of  Riort. 

SOUTHAMPTON  DOCK  ACT. 
(7oN«fr«e(u>fi  of. 

Landing  tolleJ] — The  Southampton  Dock  Company  are  empowerad  by  their  act  6  W. 
4,  e.  zziz.,  s.  149,  to  charge  for  the  landing  of  goods  in  their  doek,  the  seyeral  sums 
mentioned  in  the  schedule  thereto  annexed,  and  for  articles  not  therein  particularised, 
such  sums  as  shall  be  equal  to  the  sums  afllxed  on  goods,  Ac,  "  of  a  similar  nature,  pack- 
Age,  value,  and  quality"  in  the  schedule.  All  the  charges  mentioned  in  the  schedule  were 
of  small  fixed  sums, — none  being  ad  valorem  except  the  charge  for  "  sculptured  marble" 
and  "  marble  slabs."  At  the  end  was  a  note, — "  Goods  not  included  in  the  foregoing  sche- 
dules to  be  charged  in  proportion  to  the  rates  tberain  specified,  according  to  siie  and 
weight:" — Held, — afllrming  the  judgment  of  the  court  below,  14  C.  B.  N.  8.1243, — that  the 
eompany  were  not  entitled  to  make  an  ad  valorem  charge  for  the  landing  of  goods  not  enu- 
merated, or  at  all  approaching,  in  "  nature,  value,  and  quality,"  to  any  of  those  enumerated 
in  the  schedule.    Southampton  Dock  Company  v.  Bill^  667. 

SPECIAL  JURY. 
Notice  to  the  Sheriff. 

Where  the  defendant  obtains  a  rule  for  a  special  jury  (in  a  town  cause),  but  omits  to 
give  notice  to  the  sheriff  under  the  ll2tb  section  of  the  Common  Law  Procedure  Aet,  1852, 
that  the  cause  is  to  be  tried  by  a  special  jury,  in  the  absence  of  a  special  jury,  the  cause 
may,  under  s.  118,  be  tried  by  a  common  jury.     CawUy  v.  Knoielee,  107. 

STATUTE  OF  FRAUDS. 

Contract  to  anewer/or  the  Debt  or  De/unit  of  a  Third  Pereon, 

1.  The  plaintiff  had  contracted  to  supply  goods  to  C.  A  Co.,  to  be  paid  for  in  cash  on 
each  delivery.  C.  A  Co.  being  desirous  of  obtaining  the  goods  on  credit,  the  defendant 
(who  had  an  interest  in  the  performance  of  the  work  upon  which  the  goods  were  to  be 
used)  promised  the  plaintiff,  that,  if  he  would  supply  the  goods  to  C.  A  Co.  at  a  month's 
eredit,  and  would  allow  him  (the  defendant)  3  per  cent,  upon  the  amount  of  the  invoice, 
he  would  pay  him  oash,  and  take  C.  A  Co.'s  bill,  without  reeourae : — Held,  a  contract  to 
answer  for  the  debt  or  default  of  another,  within  the  4th  teetion  of  the  Statute  of  Frauds. 
Mallett  V.  Batcman,  630. 

Memorandum  under  the  29  Car,  2,  e.  8,  «.  4. 

2.  The  plaintiff  advertised  a  house  to  be  let  referring  for  particulars  to  E.,  a  house-agent 
The  defendant  called  upon  E.  and  proposed  to  take  the  house  from  the  following  Michael- 
mas-day at  a  certain  rent,  and  wrote  down  a  speeifieation  of  alterations  and  repain  which 
he  would  require  to  have  done;  and  E.,  with  hie  aeeent,  wrote  to  the  plaintiff,  eommuni- 
eating  to  him  the  defendant's  proposal,  with  a  copy  of  the  specification  of  repairs,  and 
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STATUTE  OF  FRAUDS. 

Memorandnm  under  the  29  Car,  2,  e.  3,  «.  4  {continued), 
telling  him  that  he  bad  already  set  about  doing  them.  In  an  action  brought  in  a  eonnty 
coort  for  a  year's  rent,  or  for  the  breach  of  the  contract,  the  above  letter  was  tendered  in 
evidence  on  the  part  of  the  plaintiff,  but  was  rejected  by  the  judge ;  and  the  plaintiff  was 
nonsuited.  On  appeal  to  this  court,  pursuant  to  the  14th  section  of  the  13  A  14  Vict  c 
61, — Held,  that  the  letter  was  properly  rejected;  and  that,  assuming  it  was  admissible  as 
a  letter  written  and  signed  by  an  agent  duly  authorised  for  that  purpose  by  the  defendant, 
it  was  not  such  a  memorandum  of  the  bargain  as  to  satisfy  the  4th  section  of  the  Statute 
of  Frauds,  inasmuch  as  it  was  a  mere  proposal,  and  did  not  specify  the  commencement  or 
the  duration  of  the  term,  so  as  to  amount  to  eyidence  of  a  contract.  Clarke,  app.,  FuUer, 
resp.,  24. 

Memorandum  under  the  29  Car,  2,  c.  3,  «.  17. 

3.  In  an  action  for  not  accepting  goods  bought  through  a  broker,  the  eold-note,  bearing 
the  signature  of  the  broker,  who  acted  for  both  buyer  and  seller,  is  a  note  or  memorandum 
in  writing  of  the  bargain  signed  by  a  lawfliUy  authorised  agent  of  the  buyer  to  satisfy 
the  requirements  of  the  17th  section  of  the  Statut«  of  Frauds.  Parton,  app.,  Croft;  resp., 
11. 

STIPULATION,— See  Coysnaiit. 

SUMMONS,  WRIT  OF,— See  Writ  op  Summons. 

SURGEON,— See  Medical  Practitiovbr. 

TITHES. 
HateabiUty  of  Land  allotted  in  lieu  of  r»<^«,— See  Poob-Rate. 

TOLLS. 
See  Canal  Company.    Southampton  Dock  Act.    Railway  Company,  5. 

TOTAL  LOSS, — See  Insubancb. 

TYNE  KEELMEN 
Conttruetion  ofl  0.  4,  c.  liii. 

1.  By  a  local  act,  1  O.  4,  c.  liii.,  a  toll  or  tax  of  Id.  per  chaldron  is  imposed  upon  thm 
owners  or  lessees  of  "  any  collieries  or  coal-mines  near  the  liyer  Tyne,"  for  eyery  chal- 
dron of  coals  sold  or  deliyered  by  them  to  be  exported  from  or  out  of  the  said  riyer,  and 
which  shall  be  so  exported ;  such  toll  "  to  be  collected  or  reoeiyed  at  the  offices  or  places 
respectiyely  where  the  contracts  for  the  sale  or  delivery  of  such  coals  are  usually  made," — 
in  aid  of  the  Tyne  keelmen's  charitable  fund  created  by  the  28  Q.  3,  c.  59.  Since  the  for- 
mation of  railways  and  docks,  the  services  of  the  keelmen  in  the  shipment  of  coals  on 
the  Tyne  have  become  unnecessary,  the  coals  being  brought  down  to  the  wharfs  or 
quays  by  railways,  and  shipped  direct : — Held,  that  coals  shipped  on  the  Tyne  from  eol- 
lieries  "  near"  to  the  river  are  still  liable  to  the  payment ;  and  that  a  colliery  situate  tea 
miles  from  the  Tyne  is  "near  the  said  river  Tyne,"  within  the  meaning  of  the  act.  Tyae 
Keelmen  v.  Davieon,  612. 

2.  Held  also,  that  coals  brought  for  shipment  to  the  Tyne,  by  a  publie  railway,  from  eol- 
lieries  which  before  the  formation  of  the  railway  had  always  shipped  their  eoals  on  the 
river  Wear,  to  which  they  had  been  conveyed  by  tramways  from  the  eoUieries, 
were  equally  liable  to  the  keelmen's  dues.    lb, 

UMPIRE,— See  Arbitrament,  2. 

USAGE,— See  Shipping,  1,  2. 

YESTING-ORDER,— See  Bankruptcy  and  Insolybncy,  6. 

VOLUNTEER-ASSISTANT,— See  Nbolioencb,  2. 

WAY,  RIGHT  OF,— See  Right  of  Way. 

WINDING  UP,— See  Joint  Stock  Company,  2. 

WITNESS. 

Computeory  Attendance  under  17  A  18  Viet,  c.  84. 

The  17  A  18  Vict.  e.  34,  is  not  available  to  compel  the  attendance  of  a  person  in  Irriand 
as  a  witness  before  one  of  the  Masters  of  this  court  upon  a  compulsory  referenoe  nnd«r  th« 
Common  Law  Procedure  Act,  1864.     O* Flanagan  v.  Qeogkegun,  686. 
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WRIT    OF  SUMMONS. 

For  Service  Abroad,  vnder  16  rf-  16  Viet,  e.  76,  •.  18, 

1.  An  Irish  jadgment  forji  debt  eontraeted  in  England  does  not  oonatitate  a  "cause  of 
action  which  arose  within  tne  jurisdiction"  of  the  superior  courts  of  this  country^  within 
the  meaning  of  the  18th  section  of  the  Common  Law  Procedure  Act,  1852;  nor  does  its 
remaining  unsatisfied,  the  debtor  being  in  this  country,  constitute  "  a  breach  of  a  contract 
made  within  the  jurisdiction."     Thdtoall  y,  Yeltertonf  813. 

2.  A.  sued  B.  in  Ireland  for  a  debt  alleged  to  haye  been  contracted  at  Hull,  and  ob- 
tained a  judgment  for  2b9l.  17«.  Zd.  debt,  and  470^  14«.  llc^.  costs.  B.  having  gone 
abroad,  A.  sued  out  a  writ  against  him  for  service  out  of  the  jurisdiction,  under  the  15  A 
16  Vict  c.  76,  B.  18,  endorsed  for  730/.  12«.  2d.,  and  10/.  for  costs,  and,  upon  affidavits  that 
B.  was  justly  and  truly  indebted  to  him  in  the  sum  of  730/.  12«.  2d.  "  upon  and  by  virtue 
of  the  judgment  recovered  in  Ireland,"  that  '*  the  sum  of  259/.  17«.  3e/.,  part  of  the  sum  re- 
eorered  by  the  said  judgment,  was  a  debt  contracted  by  B.  at  Hull,  and  the  sum  of  470/. 
14«.  lid.,  the  residue  of  the  sum  of  730/.  12«.  2d.  so  recovered,  was  for  his  costs  of  suit  in 
that  behalf,"  and  that  B.  was  personally  served  with  the  writ  in  Paris, — obtained  an  order 
to  proceed,  and  filed  a  declaration  and  particulars  of  demand  claiming  the  whole  730/. 
12«.  2d.  "upon  and  by  virtue  of  the  judgment"  obtained  against  B. : — The  court,  upon 
an  affidavit  of  B.  that  he  was  never  served  with  the  writ,  and  that,  at  the  time  of  the 
alleged  service,  and  for  some  time  before  and  since,  he  was  residing  upwards  of  200  miles 
from  Paris,  set  aside  the  service,  the  order,  and  the  subsequent  proceedings,  on  the  ground 
that  there  bad  been  no  service  of  the  writ,  and  that  the  affidavits  disclosed  that  A.  was 
proceeding  for  a  cause  of  action  which  did  not  arise  within  the  jurisdiction  of  the  English 
courts.     lb, 

3.  QtuMre,  whether  the  order  would  have  been  good  if  it  had  been  limited  to  the  original 
oauee  of  action  alleged  to  have  arisen  at  Hull?    /&. 
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